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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICTOF CALIFORNIA
10
11 || MYGO, LLC, a California corporation, Case No.: 3:16-cv-02350-GPC-RBB
12 Plaintif, ORDER GRANTING JOINT
13| V. MOTION FOR ENTRY OF
14 MISS_ION-BEACH IN_DUSTRIES, LLC, ggggk?gg?ﬁgolz]ECTIVE
151 @ California corporation,
16 Defendant|
17
18 The Court recognizes that at least samhthe documents, electronic data, and
19 ||information being sought through discovémthe above-captioned action are, for
20 || competitive reasons, normally kept confidentiplthe parties. The parties have agreed
21 ||to be bound by the terms of this Prdiee Order (“Order”) in this action.
22 The materials to be exchged throughout the courséthe litigation between the
23 || parties may contain trade secret or otlmficlential research, technical, cost, price,
24 || marketing, or other commercial information,igssontemplated by Federal Rule of Ciyl
25 || Procedure 26(c)(7). The purpose of this @ideo protect the confidentiality of such
26 || Materials as much as practically pddsiduring the litigation. THEREFORE:
27 (|
28 ||/
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DEFINITIONS

1. The term “Confidential Informain” will mean and include information

contained or disclosed img materials, including documentportions of documents,
answers to interrogatories, responsa®tpiests for admissientrial testimony,
deposition testimony, and transcripts oflttestimony and depositions, including data
summaries, and compilations derived thenefitbat is deemed to be Confidential
Information by any party to which it belongs.

2. The term “materials” will includébut is not limited to: documents;
correspondence; memoranda; biutle; blueprints; specifications; customer lists or oth
material that identify customers or potentiastmmers; price lists or schedules or othe
matter identifying pricing; minutes; teleagns; letters; statements; canceled checks;
contracts; invoices; drafts; books of account; worksheets; notes of conversations; ¢
diaries; appointment books; expense accouatxyrdings; photographs; motion picture
compilations from which information can bbtained and translated into reasonably
useable form through detection devices; akes; drawings; notes (including laborator
notebooks and records); repoitsstructions; disclosures; other writings; models and
prototypes and other physical objects.

3. The term “counsel” will mean outsidewtsel of record, and other attorne
secretaries, and other support staff emplaogdte law firms identified as follows: San
Diego IP Law Group LLP and Bhe & Associates, P.C.

GENERAL RULES

4, Each party to this litigation that prazks or discloses ay materials, answe

to interrogatories, responses to requestadonission, trial testimonynd transcripts of
trial testimony and depositions, or infornmatithat the producing party believes shoulg
be subject to this Protective Order numsignate the same @SONFIDENTIAL” or
“CONFIDENTIAL — FOR COUNSEL ONLY.”

a. Designation as “CONFIDENAL”: Any party may use the
“CONFIDENTIAL” designation only if, in thegood faith belief of such party and its
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Counsel, the unrestricted disclosure of sudbrmation and/oMaterials could be
potentially prejudicial to the busiag or operations of such party.

b. Designation as “CONFIDENTIAE OUTSIDE COUNSEL ONLY”: any
party may use the “CONFIDENTIAL — OLSIDE COUNSEL ONLY designation only
if, in the good faith belief of such partpaits Counsel, such information and/or
Materials is among that considered talhe most sensitive by the party, including,
without limitation, trade secret or other cor@idial research, development, financial, ¢
other highly-sensitive commercial or lmesss information and/or Materials.

8. Whenever a deposition taken behalf of any partyivolves a disclosure of
Confidential Information of any party:

a. A party may designate the depositiwrany portion thereof as containing
Confidential Information subject to the prowiss of this Order.Such designation shall
be made on the record whenever possiblealparty shall have until fourteen (14) day
after receipt of such deposition transcripirtiorm the adverse party of any portion(s)
the deposition and/or transcript therémbe designated as “CONFIDENTIAL” or
“CONFIDENTIAL — OUTSIDE COUNSEL ONLY.”

b. The disclosing party will have theht to exclude from attendance at the
deposition, only during such time as infation designated as “CONFIDENTIAL” or
“CONFIDENTIAL — OUTSIDE COUNSEL ONLY” is to be disclosed, any person, ot
than the deponent and other than thoseriddals permitted access under this Order,
court reporter, and the person(s) agrepdn pursuant to paragraph 12 below; and

C. The originals of the deposition tsamipts and all copseof the depositions
must bear the legend “CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE
COUNSEL ONLY” as appropriatend the original and any copy ultimately presente
a court for filing must not be filed unlesscdan be accomplished under seal, identified
being subject to this Order, and protediein being opened except by order of this
Court.

I
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9. All Confidential Informatiordesignated as “CONFIDENTIAL” or
“CONFIDENTIAL — OUTSIDE COUNSEL ONY” must not be disclosed by the
receiving party to anyone other than thpsesons permitted access in this Order and
must be handled in a manner set forth belad, & any event, must not be used for any
purpose other than in connection with tiiigation, unless and uihsuch designation is
removed either by agreement of thetjgs, or by order of the Court.

10. All Confidential Information deghated as “CONFIDENTIAL — OUTSIDE
COUNSEL ONLY” may be viewed only bydtinsel of the receiving party and by
Independent Experts. The right of andépendent Expert t@ceive or access any
Confidential Information will be subject tbe advance approval sfich expert by the
producing party or as appred by the Court. The party seeking approval of an
Independent Expert mustguide written notice to Counstdr the producing party,
which notice shall include: (a) the indiwial’'s name and business title, (b) business
address and country of rdsnce, (c) business or pession, (d) the individual’s

curriculum vitae, (e) any previous or curregfationship (personal or professional) wit

—

any of the parties, (f) a list of other casesvhich the individual has testified (at trial or
deposition) within the last four (4) yeaftg) a list of all companies with which the
individual has consulted or by which the mdual has been employed within the last
four (4) years and the time period(s) and fadescription and subject matter of each
consultancy or employment, and (h) an exedwopy of the formattached hereto as
Exhibit A. Any objection by the producing patb an Independent Expert receiving
Confidential Information mugie made in writing within fodeen (14) days after receipt
of the identification of proposed Indepenté&nxpert. Confidential Information may be
disclosed to an Independent Expert if therteen (14) day period has expired and no
objection has been made. The approvahdépendent Experts dhaot be unreasonably
withheld.
11. All Confidential Information deghated “CONFIDENTIAL” may be viewe(
only by Counsel of the receiving party, mdependent Experts, and by the additional
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individuals listed below, provided each such undiial has read this Order in advance

disclosure and has agreed intuag to be bound by its terms:

a. Executives of a party who are requitegbarticipate in policy decisions with

reference to this action;
b. Technical personnel of the parties withom Counsel for the parties find i
necessary to consult, in the discretion of such Counsel, in preparation for trial of th
action;
C. Stenographic and clerical employassociated with the individuals
identified above;

d. Vendors with whom Counsel of Recdad the parties to this action have

of

it

IS

contracted for clerical funans, such as copying of documents or preparation of exhibits.

12. In addition to the individuals listed above, Confidential Information
designated as “CONFIDENTIAL,” “CONIDENTIAL — OUTSIDE COUNSEL ONLY”
may also be viewed by indepdent legal translators retaindtranslate in connection
with this action, and mock jurors or jurgresultants and/or trial consultants retained b
Counsel in this action, provided, howevegtthny such individual identified in this
paragraph has read this Order in advanadisafiosure and has<xecuted a copy of the
form attached hereto as EKkItiA in advance of access.

13. With respect to all Confid&al Information designated as
“CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE COUNSELONLY” any person
indicated on the face of the document to beiiginator, author or the recipient of a co
of the document, may be shown the same.

14.  All Confidential Informatiorwhich has been designated as
“CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE COUNSE ONLY” by the
producing or disclosing partgnd any and all reproductiontthat information and/or
Material, must be retained the custody of the Counsel of Record for the receiving
party, except that Independent Expertdatized to view such information under this
I
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Order may retain custody of copies such asnacessary for their participation in this
litigation.

15. Before any Materials such as tagsoduced in discovery, answers to
interrogatories, responses to requestsafimission, deposition transcripts, or other
documents designated as “CONFIDENLI or “CONFIDENTIAL — OUTSIDE
COUNSEL ONLY” are filed with the Court faany purpose, the party seeking to file
such Material must seek permission of @aurt to file the Material under seal.

16. No items will be electronically fiteunder seal without a prior application
to, and order from, the judge presiding over the hearing or trial. Only when the judg
presiding over the hearing or trial pernfitsxg an item or items under seal may
confidential material baléd with the Court under sedlhenever the Qurt grants a
party permission to file an item under seatluplicate disclosing all nonconfidential
information shall be filed anchade part of the public reah The item may be redacted
to eliminate confidential material fromehpublic document. Thaublic document shall
be titled to show that it corresponds toii@m filed under seal, ., “Redacted Copy of
Sealed Declaration of John Smith in Sugpd Motion for Sunmary Judgment.” The
public redacted documents dhae filed within twenty-fouthours of the Court order
authorizing the filing of a document under seal.

17. At any stage of the proceedings, any party may object to the
“CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE COUNSELONLY” designation
of any Confidential Information. The g objecting to any such designation must

notify, in writing, Counsel for the designatipgrty of the objected-to designation of s

Confidential Information and the grounds foe thbjection. If the dispute is not resolve

consensually between the parties within seven (7) days after receipt of such a noti
objection, then the objecting party may move @ourt for a ruling on the objection. T
Confidential Information at issue shall tsreated according to the designation of the
producing party until the Court has rdlen the objection or the matter has been

I
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otherwise resolved. The burden shall be endbsignating party to justify the propriet)
of the challenged designation.

18. All Confidential Inform#&on must be held in confidence by those authori
by this Order to inspect or receive it, and muestused only for purposes of this action
Counsel for each party, and each person receiving or accessing Confidential Inforr
must take reasonable precautions to prevenutifauthorized or inadvertent disclosure
such Confidential Information. If Confideal Information is dsclosed to any person
other than a person authorized by this Order, the party responsible for the unauthg
disclosure must immediately bring allrpeent facts relating to the unauthorized
disclosure to the attention of the othertjgarand, without prejudice to any rights and
remedies of the other partiesake every effort to prevehirther disclosure by the part
and by the person(s) receiving the unauthorized disclosure.

19. No party will be responsible to ahet party for disclosure of Confidential
Information under this Order if the Confidentiaformation in question is not labeled g
otherwise designated in acdance with this Order.

20. If a party, through inadvertengepduced any Confidential Information
without labeling or marking ootherwise designating it ascuin accordance with this
Order, the designating panyay give written notice to the receiving party that the
document or thing produced is to be desigdaas appropriate, “CONFIDENTIAL” or
“CONFIDENTIAL — OUTSIDECOUNSEL ONLY” and thathe document or thing
produced shall be treated as such in accaslanth that designation under this Order.
The receiving party shall treat such desigdatonfidential Inforration in accordance
with this Order, once the designating party so notified the receiving party. If the
receiving party has disclosed such Coaffitlal Information before receiving the
designation, the receiving ppnnust notify the designating gg in writing of each such
disclosure, and the receiving party will madkeery effort to prevent disclosure by the
party and by the person(s) receivinglsinadvertently produced Confidential

Information. Counsel for the parties walgree on a mutually acceptable manner of
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labeling or marking the inadvertentlyoduced Confidential Information as
“CONFIDENTIAL” or “CONFIDENTIAL — OUTSIDE COUNSEL ONLY.”

21. Nothing in this Order will prejudicedlright of any party to object to the
production of any discovery on the grounidat such Confidential Information is
protected as privileged or as attorney work product.

22.  Nothing in this Order will bar Couglsfrom rendering advice to their clien
with respect to this litigation and, in tkkeurse thereof, relying on any Confidential
Information designated as “CONFIDHEML” or “CONFIDENTIAL — OUTSIDE

COUNSEL ONLY,” provided that the conterdéthe Confidential Information must not

be disclosed to those not authorized by this Order.

23.  This Order shall be without prejudice to the right of any party to opposs
production of any Confidentidhformation for lack of reevance or any other ground
other than the mere preserafeConfidential Information.The existence of this Order
must not be used by either party as a asidiscovery that is otherwise improper und
the Federal Rules of Civil Procedure.

24.  Nothing in this Order will be constri¢o prevent disclose of Confidential
Information if such disclosure isqaired by law or by order of the Court.

25  Nothing in this Order will be consid to conflict witHaws regulating the

exportation of certain types of informatidiaterials, or devices outside the United

States.
26. Unless otherwise agreed by the parinewriting, within sixty (60) days
after the Final Disposition of this actices defined below, each receiving party must

return all Confidential Information to theqmtucing party or destroy such Confidential
Information. Whether the Confidential Infortian is returned or dstroyed, Counsel for
the receiving party must submit a written cestifion to Counsel for the producing par
(and, if not the same person or entitythe designating party) by the 60-day deadline
that (1) identifies (by category, where apprafe) all the Confidential Information that
was returned or destroyedda(2) affirms that the receiwy party has not retained any

8
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Confidential Information or copies, abstts, compilations, summaries, or any other
format reproducing or capturing any of t@enfidential Information. Notwithstanding
this provision, Counsel are entitled to retamarchival copy of all pleadings, motion
papers, trial, deposition, and hearing s@ipts, legal memorala, correspondence,
deposition and trial exhibits, expert reports, attorney work product, and consultant
expert work product, even if such materieadsmtain Confidential Information. Any such
archival copies that contain or constitute Confidential Information remain subject tg

Protective Order as set forth herein. Ewéter Final Disposition of this litigation, the

confidentiality obligations imposed by thisd@r will remain in effect until a designating

party agrees otherwise in writing or a Couttestvise directs. As used herein, “Final
Disposition” means the later of (1) dismissahéifclaims and defenses in this action,
with or without prejudice, and (2) finaldgment in this action after the completion an
exhaustion of all appeals, rehearings, rematnidds, or reviews of this action, including
the time limits for filing any motions ompalications for extension of time pursuant to
applicable law.

27. The restrictions and obligations setfian this Order shall not apply to an
Confidential Information that (a) the partiegitually agree should not be subject to th
Order; (b) the parties mutually agree, ag Dourt rules, is already public knowledge; (
the parties mutually, or the Court rulessteecome public knowtlge other than as a
result of disclosure by the receiving party,amployees, or its agents in violation of th
Order; or (d) has come or will come irttee receiving partyg legitimate knowledge
independently of the production by the @gsiting party. Prioknowledge must be
established by pre-production documentation.

28. The restrictions and obligations imstlrder will not be deemed to prohibi
discussions of any Confidential Informatiaith anyone if that person already has or
obtains legitimate possession of that information.

29. Transmission by facsimile is accepator all notification purposes within
this Order.
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30. This Order may be modified biye parties only by written agreement,
subject to approval by the Court.
31. The Court may modify the protectivaler in the interests of justice or for

public policy reasons. The Court may also mpthe terms and conditions of this Ord

er

for good cause, or on its own order at any timneproceedings. The parties prefer that

the Court provide them with advance noticela Court’s intent to modify this Order
and the content of the modificatioqsior to entry of such an order.

32. Even after termination of thastion, the confiderality and other
obligations imposed by this Order shall remiaiffect until the producing party agree
otherwise in writing or the Court otherwiseeabts. Any Final Disposition of this actior]

as to any or all parties will include a specific provision that the Court will retain

jurisdiction to enforce the terms of this Order a period of two (2) years following su¢

Final Disposition unless otherv®rdered by the Court. €lparties, Counsel, and any
individual who receives any Confidential Information authorized by this Order cons
to the personal jurisdiction of the Court for that purpose.

IT IS SO ORDERED.

DATED: November 22, 2016

—

Hon.RubenB. Brooks
United States Magistrate Judge
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