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Doc. 19

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

YONIS ABDULKADIR AFRAH, CASE NO. 16¢cv2368-WQH-NLS

Petitioner,] ORDER
\Y

JAN ET. NAPOLITANO,

Respondent]

HAYES, Judge:

The matter before the Court is the Petitfor Writ of Habeas Corpus pursua
to 28 U.S.C. § 2241 (ECF No. 1) filby Petitioner Yonis Abdulkadir Afrah.
|. Background

Petitioner is a native of Somalia and azati of the Nethertads. (ECF No. 1 3
13). Petitioner alleges thhe has been in DHS cosly since Decembe28, 2012,
(ECF No. 12 at 1). On December 28, 2012, the Department of Homeland S
(“DHS”) served Petitioner with a notice &ppear alleging that Petitioner was ng
citizen or national of the United StategttRetitioner was admitted to the United Stz
on March 5, 1998 as a refugee, and thatitioner was deniedn application fo
adjustment of status by USCIS. (ECF Nat 15). DHS alsalleged that Petitiong

had been convicted and sentenced to inenient for multiple violations of the

California Penal Code.ld. at 15. DHS charged Petitioner with removability on
basis of these convictions pursuantdotens 237(a)(2)(A)(iii) and 237(a)(2)(A)(ii) g
the Immigration and Natioffity Act (“the Act”). Id. at 16. The Immigration Judg
denied a subsequent motion to reconsider (ECF No. 6-1 at 2-3) and the B«
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Immigration Appeals (“BIA”) upheld the decision of the Immigration Judge
Petitioner was removabldd. at 12. Petitioner petitionddr review of the remov3
order to the Ninth Circuit on Janua29, 2016 and the matter remains pending.
OnJune 27, 2013, the Immigration Jutigl a custody redetermination hear
and denied Petitioner bond “oretground of being a dangerttee public.” (ECF No

that

ng

1 at 15). On March 5, 2015, the Immigoa Judge held a custody redetermination

hearing and granted Petitionds@nd in the amount of $10,000. at 16. On April 27
2016, the Immigration Judge granted Petiéir bond in the amount of $10,000 &
further custody redetermination hearingl. The Immigration Judge explained th
under the totality of the circumstancédke $10,000 bond was appropriate due
[Petitioner’s] gang connections, his criminatiory, and his behaw while detained.’
Id. at 18. Petitioner filed an appeal t@ tBIA and the BIA dismissed the appehd.

at 12-14.
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On September 19, 2016, tRener filed a Petition for Writ of Habeas Corpus

pursuant to 28 U.S.C. § 2241 (ECF No.d Motion for Leave td’roceed in Form
Pauperis (ECF No. 4), and a Motion for Appointed Pro Bono Counsel. (ECF N

2|
l0. 3

Petitioner challenges the decision of themigration Judge to set bond at $10,0p00.

(ECF No. 1 at 2). Petitioneontends he is “being detainbg DHS in violation of the
laws and Constitution of the United Statasit that the Immigration Court abused
discretion in setting the “high bond amounitd: at 2, 4-6. Petitioner contends he is
indigent detainee “unable to pay a higbnd amount of $10,000” and that this “[h]
the effect of preventing his releaBecause of an inability to pay.ld. Petitioner
contends the resulting “potentially permanenédaon” is a violation of his rightdd.

On September 23, 2016, the Court issaredrder to show cause why the Petit
should not be granted and granted the appbn to proceed in forma pauperis. (E
No. 5). This Court ordered that any Retuvas to be filed ntater than October 7
2016 and that any Traverse was tdilesl no later than October 24, 201kl.

On September 28, 2016, the Immigratioiige reviewed the bond and issueg
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order granting Petitioner a bond of $1,500. (BGF6-1 at 13). Petitioner waived |
right to appeal this decisiorid.
On October 7, 2016, Respondefited a Return to Petition. (ECF No. §

S

).

Respondent contends the Petition has weadered moot because the Immigration

Judge set bond at $1,500 on ®&epbver 28, 2016 at a bond review hearing. (ECF
6 at 3-4). Respondent contends the borttiesstatutory minimum allowed under
U.S.C. §1226(a)(2)(A) and thaetitioner waived appeal the BIA at the bond reviey
hearing. Id.

On October 27, 2016, the Court grahRetitioner’'s Motion to Appoint Couns

and appointed Victor N. Pippins as cournfeelPetitioner. (ECF No. 9). Victor N.

Pippins accepted the appointment on November 8, 2016. (ECF No. 13).

On November 3, 2016, Petitioner filed a Travérg&CF No. 12). Petitione
contends that he is indigeand unable to pay the $1,500nd. He contends that H
“4 years continued detention is not authed by statute” and that the Immigrati
Judge’s decision to reduce the bond to $1i68@ad of “releasing the petitioner unc
appropriate conditions” is unreasonable and exhibits plain prejuldicat 5, 10.

On November 10, 2016, Petitioner filed a status report. (ECF No. 14)
Status Report states that the Traversefilas without the assistance of counsel ¢

that “it appears that the respondent’s retuay not address akblief requested by M.
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Afrah in his petition. Counsel is currenttgnducting legal research to ensure that no

additional briefing is necessary, in additiorthe arguments made by Mr. Afrah in
Traverse.”ld. at 2.
On November 14, 2016, the Court issa@adorder stating #t “Petitioner shal

! The Petition names Janet NaPolltanRaspondent. (ECF No. 1). The Reti
to Petition was filed by the United States Attey on behalf of “federal defendant;
Respondent states that “Petitioner has rid@net Napolitano,” presumably intendi
to name the U.S. Attorney General, whismot a proper habeas respondent.” (E
No. 6 at Atf). The Court reaches its dem on other grounds and does not addres:
argument.

2 Petitioner filed the Traverse withatlite assistance of counsel and the C
accepted the filing nunc pro tunc as of October 28, 2016. (ECF No. 12).
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file any additional briefindpy November 21, 2016. Respondshall file any respons

to any additional briefingled by Petitioner by November 28, 2016.” (ECF No. 1

e
5).

The docket reflects that Petitioner did not submit any supplemental briefing. Ol

November 28, 2016, Respondent filed gooese to Petitioner’s status report. (E
No. 16).

On December 1, 2016, the Court hearral argument on the Petition for Writ
Habeas Corpus. Counsel for Petitioner @odnsel for Respondents appeared. At
hearing, Counsel for Petitioner stated that the Petition is moot.

II. Discussion

A federal court may grant a petition foritmof habeas corpus pursuant to
U.S.C. § 2241 if a federal petitionean demonstrate that he “is in custody in violal
of the Constitution or laws or treaties oétinited States.” 28 U.S.C. § 2241(a), (c)
The district court reviews bond hearingetenination for constitutional claims af
legal error. Sngh v. Holder, 638 F.3d 1196, 1200 (9th Cir. 2011).

This Court concludes that the Petitimas rendered moot by the Immigrati
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Judge’s September 8, 2016 decision tlupe the bond amount to $1,500. Petitigner

challenges his detention on the groundsd the April 27, 201@lecision setting bon
at $10,000 resulted in a potentigtigrmanent detention in violation of his rights. T

issue was resolved in the Septemb&08,6 Order of the Immigtion Judge reducing

the bond amount to $1,500. Petitioner veaivhis right to appeal the $1,500 bg
determination to the BIA. This Courbiecludes that the Petition for Writ of Habe
Corpus challenging the $10,000 bond is moot because it “no longer present[s]
or controversy under Articlgl, 82 of the Constitution.”Spencer v. Kemna, 523 U.S.
1,7 (1998).

I

I

I

I1l1. Conclusion
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IT IS HEREBY ORDERED that the Petin for Writ of Habeas Corpus (EG
No. 1) is DENIED. Victor N. Pippins is lieved as appointedansel for Petitionel|.

DATED: December 2, 2016

G it 2. A
WILLIAM Q. HAY
United States District Judge
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