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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

LARRY D. KERNS, CASE NO. 16¢cv2438-WQH-WVG
Plaintiff, | ORDER
\Y

MATHEW J. WENNER, HUGH
GAYLORD, EDWARD TREACY,
THOMAS SARNECKI, GEORGE
TEDESCHI, CHARLES KAMEN, ang
JOHN D. BACHLER,

Defendants

HAYES, Judge:

The matters before the Court are Pidfils motion to rule on all matters (EC
No. 73), motion to reconsider the exclusarERISA rules and regulations (ECF N
80), motion to reduce complaint (ECF No. 83), motion to forfeit his trial by jury (
No. 87), motion for entry of defaulugigment (ECF No. 89), motion for summa
judgment (ECF No. 108), motion to reconsithett entry of default judgment be ente
against Defendant Wenner (ECF No. 122)tiarofor forfeiture of case (ECF No. 124
two motions to strike documents from tieeord (ECF No. 126, 130 ), a supplemel
motion to the pending motion for default judgment (ECF No. 132), and two motif
increase the damages alleged in the complaint (ECF Nos. 136, 140).
|. Background

On September 28, 2016, Plaintiff Larryierns initiated this action by filing the

complaint against Defendants MathewWJenner, Hugh Gaylord, Edward Treas
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Thomas Sarnecki, George Tedes€Hiarles Kamen and John D. BacHIECF No.
1). Plaintiff brings causes of action foail fraud and violation of the Americans w
Disabilities Act (“ADA”) and seeks $3,00I00 in punitive damages. Plaint
allegations relate to Plaintiff's benefuiader the GCIU-Employment Retirement Fu
Id.

[I. Motion to Ruleon All Matters (ECF No. 73) and Motion to Forfeit Trial by
Jury (ECF No. 87)

On June 8, 2017, Plaintiff filed document titled “PLAINTIFF; KERNS;

HEREBY; OFFERS TO FORFEIT HIS RIGHT TO A JURY TRIAL; (IF H
MOTION FOR DEFAULT JUDGMENT IS NOTSRANTED); AND SUBMITS, THIS

MOTION: FOR HONORABLE JUDGE HAYS; TO RULE ON; ALL MATTERS;

REGARDING THIS CASE. (IF A FEW ONDITIONS; CAN BE APPROVED; BY
ALL PARTIES) (Plaintiff; requests a 1 hohearing; for Judgklays’ and defendant’
qguestions).” (ECF No. 73). Plaintiff stateathe will forfeit his right to a jury trial i
the Court “relies solely on plaintiffsnany filed documents” and any evider
submitted by Defendant toake a ruling, the parties egudty their own legal expense

S
f
ce

S,

and Defendant waives all d®eery. (ECF No. 73). On August 21, 2017, Plaintiff filed

a second motion which also asserts that Pfawaill forfeit his right to a jury trial if the

following conditions are accepted by Defendant the Court: (1) the parties waive

discovery and the Court rd®n whether punitive awards are warranted; (2) each
pays their own legal expensesid (3) Defendant does mefjuest and is not award
money from Plaintiff.ld. (ECF No. 87 at 4-5). Plaintiff also requests, “that Honor
Judge William Q. Hayes; personally; iglge in this matter.” (ECF No. 102).
Plaintiff has not establed any legal or factual basis that entitles him to
ruling he seeks. Plaintiff's motions are denied. (ECF Nos. 73, 87).

[11. Motion to Reconsider the Exclusion of ERISA Rules and Regulations (ECF

! Defendant Matthew Wenner is the onlgfendant remaininin this action.
Defendants Gaylord, Treacy, Sarnecki, T amen, and Batdr were dismisse
from this action with prejudice. (ECF No. 39).
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No. 80).

On August 14, 2017, Plaintiff filed a moti for reconsideration of the Court
prior Order denying his motion to excluddes and regulations under the Emplo;
Retirement Income Security ACERISA”). (ECF No. 80). Plaintiff contends that
“previously, made an error; by considering ttelay in receiving benefits’; stateme
by defence; so ridiculous that he did acjue the matter and would like to argue 1
matter; now.”ld. at 3. Plaintiff contends ERISAiisapplicable to this matter becau
the Complaint alleges “wanton and willflisconduct; that occurred; DURING a
year period of time” rather than a tieen year delay in receiving benefitsl at 4.

In opposition, Defendant contenttisit Plaintiff fails to offer any new facts or Ig
relevant to the Court’s previous rulinECF No. 106). FurthreDefendant contend
that there is no authority to support Ptdfs position that his claims are exempt
from ERISA. Id.

Federal Rule of Civil Procedure 60(b) provides that a

court may relieve a party its legal representative from a final judgment,

order, or proceedin for the follomg reasons: (1) mistake, inadvertence,

surprise, or excusable neglect; %N discovered evidence that, with
reasonable dlllgence could not ha‘ﬁeb discovered in time to move for

a new trial under Rule 59(b); (3) fraudi{@ther previously called intrinsic

or extr|n3|c) misrepresentatioor, misconduct by an opposmg party; (4)

udgmeént is void; (5) the judgment has been satisfied, reléased or
dISC ar Jed; it is based on an ear ler judgment that has been reversed ¢
vacated; or applying it prosp ectlvelfy no longer equitable; or (6) any
other reason that justifies relief.
Fed. R. Civ. P. 60(b)(1-6). The burdempodof is on the party bringing the Rule 60
motion. See Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 383 (1992). Civ
Local Rule 7.1(i) provides that when a parioves the Court for reconsideration g

prior order, the party must identify “whatwer different facts and circumstances

claimed to exist which did not exist, or k@enot shown, upon such prior applicatiop.

CivLR 7.1(i).
The Court’s prior order stated, “The Court concludes thah#fif’'s allegations

relating to damages for delay in receiving Hgseelated to the administration of a pl
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covered by ERISA. Plaintiffs motion texclude ERISA rules and regulations
denied.” (ECF No. 76 at 2-3). In the cuntenotion, Plaintiff fails to identify any ne
or different facts and circumstances, iy ather grounds demonating that relief from
the Court’s prior order is appropriate. RIf's contention that he did not adequaty
argue a pointin a previous motion does nigi®rt reconsideration. Further, the Ca
properly determined that any exclusiofeéflSA rules and reguii@ns is inappropriats
at this stage in the proceedings. Although Plaintiff brings claims for mail frau
violation of the ADA, the allegations of tli@&mplaint relate to the administration
a plan covered by ERISASee Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 44 (1987
(“ERISA comprehensively regulates, amaoter things, employee welfare beng
plans that, “through the purchase of insurasragherwise,” provide medical, surgics
or hospital care, or benefits in the evehsickness, accident, disability, or death
(citing 29 U.S.C. 8§ 1002(1)). The motion for reconsideration is denied. (ECF N

V. Motion to Reduce Complaint Damages (ECF No. 83)

On August 21, 2017, Plaintiff filed a moti to reduce the damaes alleged in th
Complaint. (ECF No. 83). Plaintiffsaerts, “Plaintiff beliees complaint deman
amount; has to change; before a Judgerjsicit of Default; canbe Granted; undeg
Federal Law; at this time. Thereforeaipltiff; is willing and happy to lower demar
Amount to 2.9 million dollars; in his effts; for a Judgement of Default; by Jud
Hays.” Id.

The Court has previously denied multipbgjuests for entry of default judgme
by the Plaintiff because Defdant Wenner filed an answaand proof of service statin
that Plaintiff was served with the answer by mail on November 21, 2016. (EQ
37). Plaintiff provides no legal basis foethssertion that default judgment would
appropriate if the danggs alleged in the Complaint were reducseke Fed. R. Civ. P
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55. Further, after a defenatehas filed an answer, a plaintiff may amend a complaint

only with “leave of the court or by written ceerd of the adverse party.” Fed. R. G
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P.15(a). Plaintiff has not sought leavdilan amended complaint reflecting the nrw

damages amount with the Court. To the eiaintiff seeks leave to amend in
instant motion, Plaintiff has not compliedth the requirements of Civil Local Ru
15.1(b). CivLR 15.1(b) (“Any motion tamend a pleading must be accompanied
(1) a copy of the proposed amended pleading, and (2) a version of the pr
amended pleading that shows — through réajpunderlining, strikeouts, or oth
similarly effective typographic methods kew the proposed amended pleading diff
from the operative pleading.”).

V. Motion for Default Judgment (ECF No. 89), Motion to Reconsider that Entry
of Judgment by Default be Entered Against Defendant Wenner (ECF No. 122),
Supplemental Motion to Motion for Entry of Judgment (ECF No. 132)

Plaintiff has filed a motion (ECF No. 89) and supplemental motion (ECK
132) requesting that entry of defawitigment be entered agat Defendant Wenne

pursuant to Federal Rule of Civil Procedurd®ff). (ECF No. 89). Plaintiff conteng

he
e

ers

No.

L4

r
IS

that he was not timely served with an aasECF No. 89) and that proof of service

“was not even mentioned” in the Answied by Defendant Wenme (ECF No. 132)
Plaintiff has additionally filed a supplemahdocument requesting that the Clerk
Court provide proof of service of the douents filed as docket numbers 78 and 7
this case and that these documents arevethfrom the docket. (ECF No. 118 at
Plaintiff contends that proof of servicesaciated with docket number 76 is defici
because the wrong case number is listed on the service listlgage.

In opposition, Defendant contends that@weirt has previously denied Plaintiff
motions for default judgment and the latest motion for default judgment i
supported by any new facts or law. (ECF No. 119).

Federal Rule of Civil Procedure 60(b) provides that a

court may relieve a party or its ldgapresentative from a final judgment,

SUTHa. O SXCUSAIIE NUTIet. oy, recouBiad eridence that. Wi

reasonable diligence, could not haeeb discovered in time to move for

a new trial under Rule 59(b); (3) fraudi{@ther previously called intrinsic
or extrinsic), misrepresentatioor, misconduct by an opposing party; (4)
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the judgment is void; (5) the judgment has been satisfied, released of
discharged,; it is based on an earfietgment that has been reversed or
vacated; or a{apl%ll_ng it prosFectlver IS no longer equitable; or (6) any
other reason that justifies relief.

Fed. R. Civ. P. 60(b)(1-6). The burdemobof is on the party bringing the Rule 60
motion. See Rufo, 502 U.S. at 383. Further Local Rule 7.1(i) provides that wh

party moves the Court for reconsideratioa pfior order, the party must identify “whiat

new or different facts and circumstances are claimed to exist which did not e)
were not shown, upon such prior application.” CivLR 7.1(i).

Rule 55(a) of the Federal Rules of CRrocedure requires that the Clerk of
Court enter default “when a party agaimgtom a judgment for affirmative relief
sought has failed to pleadatherwise defend, and thatltae is shown by affidavit o
otherwise.” Fed. R. Civ. P. 55(a). IRuWb5(b)(2) of the Federal Rules of Ci
Procedure provides that the court may geadéefault judgment after default has bé
entered by the Clerk of the Court. Fed@R. P. 55(b)(2). Pursant to Federal Rul
of Civil Procedure 12(a), a defendant musveean answer within 21 days after be
served with the summons and complaint. Fed. R. Civ. P. 12(a).

This Court has previously denied Piif's requests for entry of defadlt

judgment against Defendant Wenner. (B@¥ 37). The Court’s prior Order state
Plaintiff’'s proof of service of theummons states that Defendant Wenner

was served by substituted service on October 31, 2016. (ECF No. 12 at 1)

Defendant Wenner filed an answand proof of service stating that
Plaintiff was served with the answer by mail on November 21, 2016.
(ECF No. 11). The docket reflects thia¢ Clerk of Court has not entered
default. Plaintiff’'s motions for entry of default judgment are denied.
Id. Plaintiff's recent motions fails to &blish any grounds supporting reconsidera
of the Court’s prior order denying the motion default judgment. The record refle
that Defendant Wenner filed amswer and proof of sepé stating that Plaintiff wa
served with the Answer by mail on November 21, 2016. (ECF No. 11).
Plaintiff also requests the Court remdhe documents filed as docket num
76 and docket number 78 forpmoper service. (ECF No. 118). Docket number 7

an Order of the Court and the Court denfesrequest to remove this document fr
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the record. Docket numb&B8 is a “Notice of Orderfiled by Defendant Wenne
Attached to this notice, Defendant filedPaoof of Service stating that Plaintiff w

[

A0S

served with a true copy of the Notice ongist 8, 2017. (ECF No. 78-2). The Cqurt

notes that the case number listed on the seihst included with the proof of servi¢

for this document, the Answer, and othéndis by Defendant is incorrect. Howev¢
the Court concludes that the proof of seevdocuments indicates that Plaintiff w
properly served with copies of the respecfiliegs in this case. Plaintiff's request
strike the documents filed as d@t numbers 76 and 78 is denfedECF No. 118).

Plaintiff's motion for default judgmentmotion to reconsider that defal
judgment be entered, and supplemental omoéire denied. (ECF Nos. 89, 122, 13
V1. Motion for Summary Judgment (ECF No. 108)

On September 11, 2017, Plaintiff filed a motion for summary judgment

requested a hearing date. (ECF No. 108aintiff's motion states in its entirety,

There is not question; or arguntgtimat Mail Fraud and ADA violations;
OCCURRED; Proved hy the fact thatien though defendant; still denies;
laintiff's; allegations; His attorney has still; oftered no [ZERO] evidence;
o prove his Innocence, Plaintiferays [the Court] will browse the
evidence plaintiff; provided the GCIU Employefr Retirement fund;
Trustees; for the August 2016; appeshhng; Letters of Appeal 1,2, and
3; plus the court; request; for greersts; that was not filed in court; all
th previous; were evidence at thepaal hearlncP. Please also consider
considering Exhibits; A-1-A-2 (part 1)@pt 2) and (part 3) and G-1 - G-3 -
G-4 - AND G-5. Please ENTER; this document on docket sheet;
01/04/2018 or earliest; applicable date.

Id. On September 22, 2017, Plaintiff filed a supplemental document to this n
contending that he “cannot find any eviden€any kind; within pages 2 thru 10; th
he is not entitled to” summary judgment. (ECF No. 114 at 3). Plaintiff contend
all of the documents he has filed at therk’s office are admissible evidence. (E

2 Plaintiff filed additional motions (ECRos. 126, 130) requesting that the Cq
remove from the record Defendant Wens@pposition, evidentiary objections, a
declaration filed in resgonse to Plaffis motion for summary judgment (ECF N
12%; the answer filed by Defendant Wen(te€CF No. 11); the Notice of Order filg
by Defendant Wenner (ECF N@8); and the response in opposition to the motiof
entry of default judgment Hyefendant Wennerg
with"the case number on the service lisgga T

grounds. (ECF Nos. 126, 130).

ECF No. 119) due to the same s
e motions are denied on the sa
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No. 128).

In opposition, Defendant contends tha thotion fails to establish the abser
of any genuine dispute of material factjddao address ERISA, fails to identify tf
ground upon which summary judgment is sought, and was not accompanie
separate statement of undisputed faca anemorandum of points and authoriti
(ECF No. 120). Defendant objects to the azhility of the evidence cited by Plaint
on the following grounds: lack of foundatioack of authentication; lack of persor

knowledge; hearsay; irrelevesr and ambiguous, confusing and misleading. (ECH

120-1).
“A party may move for summary judgneidentifying each claim or defense—
the part of each claim or defense—on whscimmary judgment is sought. The cg
shall grant summary judgment if the movahows that there is no genuine disputs
to any material fact and the movant is enditie judgment as a mattef law.” Fed. R.
Civ. P.56(a). A material fact one that is relevant to @ement of a claim or defen
and whose existence might afféoé outcome of the suiee Matsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). The materiality of a
Is determined by the substantivevlgoverning the claim or defens&ee Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (198&)gl otex Corp. v. Catrett, 477 U.S. 317
322-24 (1986). The moving party has the ihkiarden of demonstrating that summ:
judgment is properSee Adickesv. SH. Kress & Co., 398 U.S. 144, 153 (1970). TI
burden then shifts to the opposing padyprovide admissible evidence beyond
pleadings to show that summary judgment is not approptsaeAnderson, 477 U.S.
at 256;Celotex, 477 U.S. at 322, 324. The opposingya evidence is to be believe
and all justifiable inferenceseato be drawn in her favoiSee Anderson, 477 U.S. a
255. To avoid summary judgment, the oppggarty cannot resblely on concluson

allegations of fact or lawSee Berg v. Kincheloe, 794 F.2d 457, 459 (9th Cir. 1986).

Instead, the nonmovant must designate whieki§ip facts show that there is a genu
issue for trial. See Anderson, 477 U.S. at 256.
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Plaintiff brings a cause of action forail fraud and a violation of the ADA an(,
as the moving party, also bears the bumfadtemonstrating that summary judgment is
proper as to those claims. The Court dodes that Plaintiff has not satisfied his
burden to demonstrate that summary judgment is appropriate as to the mail fraud a
ADA claims. Plaintiff's motion for summary judgment is denied. (ECF No. 108).
VII. Motion for Forfeiture of Case (ECF No. 124)

On October 11, 2017, Plaintiff filaeddocument stating “PLAINTIFF, ENTERS;
A MOTION FOR FORFEITURE; OF CASE 16-CV-2438; BY DEFENDANT
RETROACTIVE TO SEPTEMBER 28, 2016; DUE TO NO ATTORNEY [ADDED]
AND DEFENDANT; NOT INDICATING; HEWAS REPRESENTING; HIMSELF,
CivLR 5.2. - Missing Proof of Service CIVIL LOCAL RULE 7.1(l) [NEW
EVIDENCE].” (ECF No. 124). Plaintiff coenhds that proof of service is “not even
mentioned” in Defendant’s answer filed on November 21, 2046.

UJ

Plaintiff does not clearly identify the lref he is requesting from the Court.
Further, as previously determined by ®eurt, Defendant Wenner attached proof of
service to his Answer stating thatngee was completed by mail on November p1,
2016. (ECF No. 11 at 10). The motion is denied. (ECF No. 124).
VIIIl. Motion to Increase Demand Amount (ECF Nos. 136, 140)

Plaintiff filed two motions to increase the demand amount to five million dallars
“due to questions regarding; whom pays an unknown amount of; defense legal fee:
(ECF Nos. 136, 140). Aftergefendant has filed an ansmyva plaintiff may amend a
complaint only with “leave of the court &y written consent of the adverse party.”
Fed. R. Civ. P. 15(a). Plaintiff has matught leave to filean amended complaint
reflecting the new damages amouwith the Court. To the extent Plaintiff seeks leave
to amend in the instant motion, Plaintifidhaot complied with the requirements of Ciyil
Local Rule 15.1(b). CivLR 15.1(b). Timeotions are denied. (ECF Nos. 136, 140).
IX. CONCLUSION

IT IS HEREBY ORDERED that the ntions filed by Plaintiff are DENIED]|
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(ECF Nos. 73, 80, 83, 87, 8908, 122, 124, 126, 130, 132, 136, 140).

DATED: November 20, 2017

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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