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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KENNETH OZUA, Case No.: 16cv2491-CAB (NLS)

Petitioner

1) ORDER GRANTING

RESPONDENT’'S MOTION FOR

JOHN SUTTON, Warden, LEAVE TO ASSERT PROCEDURAL
Respondent. DEFAULTS IN THE ANSWER

[Dkt. No. 11]; and

V.

2) REPORT AND
RECOMMENDATION FOR ORDER
DENYING THE P ETITION FOR A
WRIT OF HABEAS CORPUS

[Dkt. No. 1].

Petitioner Kenneth Ozua isséate prisoner proceeding e and in forma paupe
with a Petition for a Writ of Haeas Corpus filed pursuant to 28 U.S.C. § 2254. (EC
1.) Petitioner challenges the sentence imposed following his San Diego Superic
conviction, obtained as a result of a guiltganl for second degree attempted murder
an enhancement for the personal use of a fireausing great bodily injury. (Pet. at 1-
He received a stipulated sentence of 7 s¢adlife on the attempted murder count at
consecutive term of 25 years-to-life for the enleamnent. (Id.) He @ims that because t

gang involvement element of the enhancemwead not pled or proved, his plea was
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knowing and voluntary, and therefore the 2&ans-to-life term: (a) violates the p
agreement; (b) arose from condiibnally ineffective assistanad counsel; (c) violates h
equal protection rights; and (d) violatess right to be free from cruel and unug
punishment. (Id. at 6-6b {(BF No. 1 at 6-8].)

Respondent has filed an Answer and lodgetigws of the stateaurt record. (EC
Nos. 10, 12.) Respondent argues that hatedies is unavailable because the sole c
in the Petition is procedurallgefaulted, and isiot cognizable as it relies on pre-g
constitutional violations. (Memorandum of iR and Authorities in Support of Answ
[‘Ans. Mem.”] at 3-8 [ECF No10-1 at 9-14].) Respondent alternately contends that
Court reaches the merits of the claimliefeis unavailable because the state ¢
adjudication of the claim, on the basis ttiet enhancement comtaino gang involveme
element, is neither contrary to, nor inve$ an unreasonable application of, cle
established federal law. (Id. at 8-11 [ECF No. 10-1 at 14-17].)

Respondent has also filed a Motion for Leavéssert Procedural Defaults in
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Answer, requesting permission to raise the pilacal default defense in an answer rather

than in a motion to dismiss. (ECF No.)LRespondent reads this Court’s Novembe
2016 Order directing a response to the Petitionegsiring that any procedural defs
defense be raised in a motion to dismiss rdttem an answer, andeks to be relieved
that requirement because the Petition raisasgle claim which was denied in state c¢
on procedural grounds and the merits. (Id.-2t) Petitioner has ndited a Traverse.
For the following reasons, the Court finitiit Respondent may assert a proce(
default defense in the Answer and recomdsegranting Respondent’s Motion. The C
also finds that the interests of judicial ecoyomounsel in favor of reaching the meritg
Petitioner’s claim rather than determining whethas procedurally defaulted, and t
federal habeas relief imavailable because Patitier has failed to show that the state ¢
adjudication of the claim is contrary to,iovolves an unreasonable application of, cle
established federal law, or that it is basedan unreasonable determination of the f

The Court therefore recommends the Petition be denied.
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l. PROCEDURAL BACKGROUND

In a five-count amended information filen the San Diego County Superior Cg

on April 27, 2015, Petitioner was charged witteapted murder in violation of Californi

Penal Code § 187(a) and 664 (count one), ass#hlta firearm in violation of Penal Co
§ 245(a)(2) (count two), attempted robberyvinlation of PenaCode 88 211 and 64
(count three), possession of a firearm by arfeh violation of Peal Code § 29800(a)(
(count four), and possession of ammntiom by a person prohited from possessil
ammunition in violation of Penal Code 8 3088%1) (count five). (Lodgment No. 2 at
3 [ECF No. 12-2 at 1-3].) With respect tounts one and three, it was alleged
Petitioner personally dischargadsemi-automatic handgun apmebximately caused gre
bodily injury to the victim within the nmaning of Penal Code § 12022.53(d), tha
intentionally discharged a firearm withihe meaning of Pen&@ode § 12022.53(c), a
that he personally inflicted great bodily injurpon the victim within the meaning of Pe|
Code § 12022.7(a)._(Id. at 2-3.) With respectount two, the information alleged t

Petitioner personally used arttggun within the meaning &fenal Code 82022.5(a), and

personally inflicted great bodily injury ondhvictim within the meaning of Penal Cq
§ 12022.7(a). (Id. at 2.)

Petitioner entered a guilty pléacount one and admittedethtruth of the Penal Co
§ 12022.53(d) enhancement as to that coufitodgment No. 3.) The plea agreen
included a stipulated sentence of 32 years-wtothfstate prison._(Id. at 1 [ECF No. 1
at 1].) Petitioner initialed the boxes on tange of plea form &nowledging and waivin
his constitutional rights._(Id. at 1-3 [ECF Ni2-3 at 1-3].) The trigudge confirmed wit

Petitioner on the record that he understood thigbgs and freely waived them in order

! That section provides: “Notwigianding any other provision of laany person who, in the commiss
of a felony specified in subdivisid@a), Section 246 [shooting at arhabited vehicle], or subdivision
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or (d) of Section 26100 [shooting fromvehicle], personally and inteotially discharges a firearm and

proximately causes great bodily injury, as definedSection 12022.7 ["a sigficant or substantig
physical injury”], or death, to any person other tharaccomplice, shall be punished by an additiong
consecutive term of imprisonment in the stategorifr 25 years to life.” Cal. Penal Code § 12022.5
(West 2012).
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plead guilty. (Lodgment No. 5, Reporter's TRT"] at 4-5 [ECF Na 12-5 at 5-6].) A

[

relevant here, immediately after Petitionezgbuilty, he answered “yes” when asked by

the judge: “And do you admit that it isug under 12022.53 thatou intentionally

discharged a firearm and this caused great bagjillyy to the person that you shot at;

you admit that's true?” (RT at 5 [ECF No. 5Zat 6].) On Jun&, 2015, Petitioner was

sentenced to 7 years-to-life on the attemptedder count, and received a consecutive
of 25 years-to-life on the firearm use enhement. (Lodgment No. 6 at 3 [ECF No. 1
at 3].) He did not appeal.

On December 15, 2015, Petitiorided a pro se habeastf®n in the state superi
court claiming that the trial et failed to properly advise him of his right to counsel
privilege against self-incrimination, his right¢onfront witnesses, his right to a jury tr

and the direct consequences of his guilty plleat defense counsel was ineffective,

that the gang involvement element of the e@eanent was not plemt proved. (Lodgment

<

do

term
2-6
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al,

and

No. 7.) The superior court denied the petitafter finding that the record clearly shoyed

that Petitioner had been propeddvised of his rights and th@ersonally waived them pn

the record, but did not address the gang invok#et or ineffectiveassistance aspects

of

the claim. (Lodgment No. 8.) On MarchZ)16, Petitioner filed a pro se habeas pefjtion

in the appellate court raising the samemki (Lodgment No. 9.) The appellate copurt

denied relief on the basis that Petitioner couldehaised his failuréo be advised of h

rights claim on direct appeal if he had obtdimecertificate of probablcause, but did njot

do so, and was not permitted to avoid ttejuirement through baas. (Lodgment N

S

0.

10.) The court alternatively held that the mlavas frivolous because the transcript of the

plea hearing clearly showed Petitioner “receitregladvisements regarding his trial rights

and the consequences of a guilty plea and thade the waivers, as required for a valid
guilty plea.” (Id. at 1-2 [ECF No. 12-10 &t2].) The court did not address the gang

element and ineffective assance of counsel aspecftsthe claim. (Id.)

Rather than proceed to the state supreouet, Petitioner began a new round of state

habeas by filing a second prolsgbeas petition in the sups court on March 25, 201

16cv2491-CAB (NLS
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claiming his 25 years-to-life sentence wagjidlebecause the enhamsent required a gang
involvement element which was neither charger proved, and again sought to withdraw
his guilty plea because he had not been indalof his constitutional rights. (Lodgment
No. 11.) The court deniedlief because the firearm usmhancement did not contaip a
gang involvement element, and the claim ofmating been informed of his constitutional
rights had been raised and rejectedimprior petition. (Lodgment No. 12.)

On June 6, 2016, Petitioner filed a prolsbeas petition ithe appellate court
claiming that the firearm use allegation @ined a gang involvement element which [had
not been pled or proved. (Lodgment No.)13he court denied lief because the claim
could have been but was not raised on dingpeal, and could haveebn but was not raisgd
in the first state habeas petition. (Lodgment W) The court alternately held that even
if the claim was not procedurally barredwis without merit because the firearm juse
enhancement did not contain a gamgplvement element._(Id.)

On July 8, 2016, Petitioner filed a pro sddas petition in the state supreme court
in which he presented the sanlaim raised here, and arguih@t any state procedural bar
should be excused. (Lodgment No. 15.) Tdmairt denied the petdn in an order whigh
stated: “The petition for writ of habeasrpas is denied.” (Lodgment No. 16.)
I UNDERLYING FACTS

The following description of the crime iaken from the probation officer’s report,

which in turn relied on the preliminary hearing transcript and a police report:

On 06/12/14 at approximately 1330urs, police responded to a radio
call of a shooting that occurred in thast alley at 4000 Ohio Street. When
officers arrived on scene, they foutiee 62 year [old] victim, Yong Smith,
lying on the ground in the alley. Skaffered a gunshot wound to her right
shoulder.

Through investigation, police learned the victim went to her mother’s
house to pick her up and take her to thetide She parked in the alley, went
inside to get her mother and then returteeder vehicle. After she placed her
mother in the backeat of her car, she walkadound the rear of the vehicle
to the trunk to get her mother’s dentatords. At thatime, a male and a
female pulled up next to the victim’'shiele in a 2004 Traillazer. The male,

5
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later identified as the defendant, askid victim for directions to a coffee
shop in the area. Thecoim was not familiar witlthe coffee shop but gave
the defendant directions to the nearetersection where the coffee shop was
located. After the victingave the defendant the directions, she turned back
toward her vehicle, assuming theonwersation had endedl'he defendant
then exited his vehicle, approachedieim and whispered her ear, “give
me your freaking purse.” The victilooked down and saw the defendant
holding what she believed to be a falgen or taser gun.The victim ran
northbound toward a trashcan whee sleard the gunshot and felt immediate
pain to her right shoulder. The victifall to the ground screaming in pain
while the defendant got into his hiele and drove away. Paramedics
responded and transported the victinthi® hospital. Doctors informed police
the bullet entered the victim’s right@hider, went through her humerus bone
and out the front of her shouldefhe injury required surgery.

Various individuals in the nghborhood heard the gunshot. A few
witnesses saw the defendant’s vehielavie the area. One witness was able
to provide police with the first threeharacters of the defendant’s license
plate. On 06/16/14, police receivedormation from an anonymous source
who named the defendant as the shoaer reported he fled to Mexico after
the crime. The anonymous persoropded police with the defendant’s
vehicle information. That same dayethictim identified the defendant as the
shooter during a photo line-up. She aldentified the female passenger as
Mariela Ozua, the defendamtwife. Later that dg police detained the
defendant at the Otay Mesa point of gras he entered into the United States
from Mexico with his brother.

Following admonishment, the defend#oitd police he took his wife to
Mercy Hospital that day and only had $¥Vhen they left the hospital, the
defendant had to pay $2 for parking. $#ed his wife was upset because she
had no idea how they were going to fa@kdir children with no money. He
saw the victim who drove a nice velgcl He decided to stop and ask the
victim for directions then snatch hpurse. When he exited his vehicle and
confronted the victim, she ran in atteanpt to get away and he “pulled the
trigger.” He claimed he had thedarm pointing down and tried to fire the
weapon into the ground. He knew hpined the victim because he heard her
screaming. He got into$ivehicle and drove away. He told police he hid the
firearm in a bush behind his residenpeTijuana, Mexico. He wrote the
victim an apology letter.

(Lodgment No. 1 at 2-3 [ECRNo. 12-1 at 2-3].)
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. DISCUSSION

Petitioner claims his 25 years-to-life sentence on the firearm use enhance

void because the gang involvement elemenessary to support the enhancement wa
pled or proved, and therefore his guilty pleas not knowing and volaary. (Pet. at 6-
[ECF No. 1 at 6-8].) He contends his ssmde on the enhancement therefore violate
plea agreement, arose from ctagionally ineffective assistae of counsel, and violat
his rights to equal protection and to beeffrom cruel and unusual punishment. (ld.)

Respondent answers that the claim is pilacally defaulted because the state G
denied it on the basis that it was not raisedmeal and was raised in a successive pel

and argues that it is not cognizable on fedeableas because it relies on allegations of

ment
S not
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s the

es

ourt
ition,

pre-

plea constitutional violations. (Ans. Mem.3&8 [ECF No. 10-1 at 9-14].) Respondent

alternately contends that, to the extent tloail€reaches the meritd the claim, habes:

relief is unavailable because thtate court adjudication is negthcontrary to, nor involve

an unreasonable application of, clearly establisfederal law. (Id. at 8-11 [ECF No.
1 at 14-17].) Respondent has also filed a Mdfwrheave to present the procedural def
defense in the Answer rahthan a motion to disiss. (ECF No. 11.)

A. Procedural Default

Before addressing the procedural def@mdtie, Respondent has filed a Motion
Leave to Assert Procedural Defaults in &reswer. (ECF No. 11.) Respondent requ
permission to raise the issue of proceduréulé in the Answer, rther than a motion |
dismiss, notwithstanding this Court’s Noveanid4, 2016 Order directing a response t(
Petition, which indicated that if Responddifiéd a motion to dismiss the motion m

address all procedural defensasd not the merits of theaom, which must be addresg

in an answer. (See ECF N@at 2.) Respondent arguesaithudicial economy suppor

combining the two in an answer becausedhly claim in the Petition was denied in
state court both on procedural groumaasl on the merits._(Id. at 1-2.)

“[T]he defense of procedural default shobklraised in the first responsive pleag
in order to avoid waiver.”__Morrison Wahoney, 399 F.3d 1042046 (9th Cir. 2005

16cv2491-CAB (NLS
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(noting that a motion to dismiss is not a responsive pleading), citing United St
Valdez, 195 F.3d 544, 548 (9th Cir. 1999) (holdingt a procedural default defense is
waived by failing to raise it in a motion thsmiss), abrogated on other grounds by [
v. United States, 545 U.S. 353 (2005); see Hate 5(b), Rules foll. 28 U.S.C. § 22

(“The answer must . . . statéhether any claim in the pebt is barred by a failure

exhaust state remedies, a procedural bar, non-retroactivity, or a statute of limita
Because the Court’s Order directing a respotisl not require a motion to dismiss,

merely informed Respondent that if a nootito dismiss was filed it must include

ates |
not
)odd
54

to
itions
but

all

procedural defenses, and becaRespondent is required taise any procedural default

defense in the Answer, the Court recoends granting Respondent’s Motion
permitting the procedural default deferts be raised in the Answer.

In order to preclude federal habeas revigaged on a procedural default, a s
procedural bar must rest on a state growich is “independentdf federal law an

“adequate” to forever bar federal review. Coleman v. Thompson, 501 U.S. 72

(1991). To be “independent” the state lavgibdor the decision must not be interwo
with federal law. _Michigan v. Long, 463 U.2032, 1040-41 (1983). In order to

“adequate,” the state procedural bar mhst “clear, consistdly applied, and wel

established at the time tfe petitioner’s purported defiai Calderon v. Bean, 96 F.{
1126, 1129 (9th Cir. 1996).

Respondent has the initial burden of pleadingraaffirmative defense that a faill

to satisfy a state procedural rule foreclofeseral review Bennett v. Meller, 322 F.3
573, 586 (9th Cir. 2003). The burden thentshd Petitioner to challenge the independ:

or adequacy of the procedural bar, anBetitioner does so, the ultimate burden of p

falls on Respondent, Id. This Court may s#ach the merits adt defaulted claim
Petitioner demonstrates cause for the faitorebject and prejudice from the default
where a fundamental miscarriage of justieeuld result from the Court not reaching
merits of the defaulted clai. Coleman, 501 U.S. at 750.

111
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Petitioner filed a pro se hadpetition in the state supreroourt in which he raisg
the same claim he presents here. (Loddgrmm 15.) His claimwas predicated on t

contention that the gang involvement edgmh necessary to support the firearm

14
o

ne

use

enhancement had not been pled or prowaatd argued that his claim should not be

procedurally barred under sta#sv. (Id. at 3-3(d) [ECF No. 12-15 at 3-7].) That peti

lion

was denied by an order which stated: “The petition for writ of habeas corpus is deniec

(Lodgment No. 16, In re Ozua, No. S23574-evrat 1 (Aug. 31, 2016).) Prior to t

petition, Petitioner filed a pro debeas petition in the stappellate cour (Lodgmen

nat

—F

No. 13.) Petitioner claimed in that petition,leesdid in the state supreme court, that the

failure to plead and prove the gang invohesrhelement of the firearm use enhanceiment

rendered his sentence on the enhancement invatiduse he was not given notice of

that

element, which therefore rendered his ple@agnent fraudulent, and he again argued that

any state procedural bars should be excusedat(l8+3c, 4-4a [ECF Nd.2-13 at 3-8].)
The state appellate court,fbee addressing the merits of the claim in an alte
holding, stated:

Ozua is not entitled to habeas was relief. His challenge to the
firearm enhancement is barred becatiseuld have been raised on direct
appeal had he obtained the certifecat probable cause required by Penal
Code section 1237.5 to challenge thédity of his guilty plea, and he
may not avoid that requirement by attacking the plea by petition for writ
of habeas corpusln(re Chavez (2003) 30 Cal.4th 643, 651 re Brown
(1973) 9 Cal.3d 679, 682-683.) Thealtbnge is furthebarred because
it could have been asserted in Osuarior petition for writ of habeas
corpus, but was not. Ir( re Reno (2012) 55 Cal.4th 428, 501n re
Horowitz (1949) 33 Cal.2d 534, 54547.) “In this state a defendant is
not permitted to try out his contentions piecemeal by successive
proceedings attacking the validity of the judgment against hifm’re(
Connor (1940) 16 Cal.2d 701, 705.) Ozua’'s “failure to affirmatively
address the applicability of proceduddistacles to consideration of the
claims raised in (his) habeas pos petition justifies summary denial
without the court’s consideration of the meritsli (e Reno, supra, at p.
511))

(Lodgment No. 14, In re Ozuélo. D070428, slip op. at 2 (Cal.App.Ct. June 8, 2016

16cv2491-CAB (NLS
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There is a presumption that “[w]hereete has been one reasoned state judgment
rejecting a federal clai, later unexplained ordeupholding that judgment or rejecting fthe
same claim rest upon the same ground.” Yistunnemaker, 501 U.$97, 803-06 (1991);
see also Barker v. Fleming, 423 F.3d 10881-92 (9th Cir. 2005) (“Before we can apply
[the] standards [of 28 U.S.C.254(d)], we must identify thstate court decision that

appropriate for our review. Vén more than one state cohas adjudicated a claim, ye

S

analyze the last reasoned decision.”) Theedss a presumption that a silent denial by a
state supreme court is an adjudication omtleeits, which “may be overcome when there
is reason to think some other explanatiortha state court’s decision is more likely.”

Harrington v. Richter, 562 U.S. 86, 99-100 (2011), citing Ylst, 501 U.S. at 803.

The fact that the state appellate courtraligely reached the mey of the claim dogs

not preclude a finding that the state supremart adopted the procedural ruling, because
“a state court need not fear reachihg merits of a federal claim in afhernative holding.
... Inthis way, a state cdunay reach a federal gsten without sacrificing its interest|in
finality, federalism, and comity Harris v. Reed, 489 U.S58, 264 n.10 (1989). “Stdte

procedural bars are not immortal, howeveegytimay expire because of later actions by

state courts. If the last state court to bespnted with a particuldederal claim reachs

(D

S
the merits, it removes any bty federal-court review thanight otherwise have begn
available.” Ylst, 501 U.S. at 801, citing Har#489 U.S. at 262-63 (“[orocedural default

does not bar consideration ofeleral claim on either direcr habeas review unless the

last state court rendering a judgment in theecalearly and expressly states that its
judgment rests on a state procedural bdmternal quotation marks omitted).
Petitioner presented his claim in the supeaiod appellate courta his first round
of state habeas petitions, and received tht girocedural bar against raising a claim on
habeas which should have beaised on appeal. However, thiel not file a petition in the
state supreme court in that first round aftethabeas proceedings, but pursued another
round in the superior and apla¢e courts, perhaps becauseytthad ignored the claim he

raises here that the gang involvement eleroétite enhancement wast pled or proved.

10
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It was in that second round that he receivedattiditional state procedural bar of preser
his claim in a successive petition. Respondentands that both state procedural rule:
independent of federal law and adequate to support the judg(erst. Mem. at 4-7 [EC
No. 10-1 at 10-13].)

However, the state appellateurt erred in finding that Petitioner had not raisec
claim regarding the failure to plead and prove the gang involvement element
enhancement in the first round of state habetisqres. He presenteddhclaim in the firs
superior court habeas petition (see ECF No7 H2-13), and in his first appellate cq
petition (ECF No. 12-9 at 16)Thus, Respondent has not suffidig alleged that the stg
procedural bar against successive petitions pteuvars Court from addressing the cla
See e.qg. Walker v. Martjirb62 U.S. 307, 320 (2011) (“A state ground, no doubt, mj

found inadequate when discretion has bexercised to impose novel and unforesesg

requirements without fair or substantial sagpn prior state law.”) (internal quotati

marks omitted); Lee v. Kemma, 534 U.S. 3826 (2002) (recognizing exception to

on federal review where “exorbitant application of a genesallynd rule renders the st
ground inadequate to stop consatern of a fedeal question.”)

Respondent has sufficiently alleged tha procedural bar regarding Petition
failure to present his claim onrdct appeal bars his clairand the burden has shifted
Petitioner to challenge the ingendence and adequacy of tpabcedural bar._ Benng
322 F.3d at 586. Petitioner has not attemptetbtso here, but argued in state court
the default should not apply to his claim besmthere is a well-recognized exceptior
claims alleging fundamental errors, such vehire state court entered judgment in ex
of its jurisdiction, or a structural error suak when a defendaistabandoned by couns
(Lodgment No. 11 at 3-3d [ECF No. 12-113af]; Lodgment No. 15 at 3b [ECF No. ]
15 at 5].) Because Petitioner did in fact artheg his failure to raise the claim on dir
appeal should be excused, to the exteatappellate court was not commenting on
veracity of his argument that the default slidog excused, the aplagte court incorrectl

found that his “failure to affirmatively addse the applicability of mcedural obstacles

11
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consideration of the claims raised in (hishéas petition justifies summary denial with
the court’s consideration of the merits.” odgment No. 14 at 2 [ECF No. 12-14 at

Nevertheless, the adequacy of a state proetdule “is not within the State’s prerogat

finally to decide; rather, adegcy ‘is itself a federal quesn.” Lee, 534 U.S. at 37pH

guoting Douglas v. Alabama, 380 U.S. 415, 422 (1965). The Ninth Circuit has fou

the failure to obtain a certifioabf probable cause to appeajuilty plea in California state

court is an adequate anddependent procedural grouridr purposes of a fedel
procedural default. Strong v. Sullivan, 26&d.Appx. 489, 490 (9th Cir. 2008). Thus

the extent this proceduralbaas properly appla Petitioner must demonstrate cause

prejudice to excuse the default, or show thdtindamental miscarriage of justice wd
result from the failure to rea¢he merits of his claim. _Jeman, 501 U.S. at 750.
Even if federal habeas reviefthe claim is foreclosedue to a default with respe
to most of the aspects of Petitioner’'s claiime Court would beequired to determir
whether the ineffective assistanof counsel aspect of tkhkaim is “substantial,” becau

Petitioner raised it in stat®@urt while proceeding pro se. See Martinez v. Ryan, 566

1,18 (2012) (“Where, under state law, claimgeffective assistana# trial counsel mus
be raised in an initial-reviewollateral proceeding, a predural default will not bar
federal habeas court from hearing a substantaincdf ineffective asstance at trial if, i

the initial-review collateral praeding, there was not counsel or counsel in that proceg

out
21.)
ve
D,

nd th:

al

, to
and
uld

pCt

e

se
U.S.

bt

a

N

eding

was ineffective.”) The meritef the claim must also beddressed in order to determjne

whether Petitioner can show prejudice arising ftamdefault, as well as to determine
validity of his allegation that an element oétbffense was not pled and proved. Whit
Lewis, 874 F.2d 599, 603 (9th Cir. 198%olding that a petitioner can demonst
prejudice to overcome a defablg showing “that the errors. .. worked to his actual a
substantial disadvantage, infecting the enfimeceeding] with errors of constitutior
dimension.”); Vosgien v. Persson, 7&#23d 1131, 1134 (9th Cir. 2014) (“One wa

petitioner can demonstrate actual innocence [gefit to overcome a procedural bar] i

show . . . that he cannot, as a legatterahave committethe alleged crime.”)
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Thus, in order to determine if federalview is foreclosed here, the Court must

determine: (1) whether the silent denialthg state supreme court should be presu

(a) to be a decision on the merits under Rich{t® as having adoptdtie state appellate

court's (apparently erroneoufpding that the claim is defaulted as successive, (
having adopted the appellat®urt’'s (apparently erroneguéinding that the claim |
defaulted due to Petitioner’s faikito argue that the default for failing to raise the ¢

on appeal should be excused, or (d) as haadlopted the appellateurt’s alternate meri

holding; (2) whether Petitioner’s ineffective atance of counsel claiis substantial as

required to overcome the procedural bar uridartinez; and (3) whether Petitioner (
overcome the procedural default by showaagise and prejudice or the existence
fundamental miscarriage of jise. The Ninth Circuit has dicated that: “Procedural [
iIssues are not infrequently macemplex than the meritssues presented by the apg
so it may well make sense in some instancggdoeed to the merits if the result will
the same.”_Franklin v. Johnson, 290 F1&23, 1232 (9th Cir. 2002), citing Lambrix|
Singletary, 520 U.S. 518, 525 (1997) (“We do netamto suggest that the procedural

iIssue must invariably be resolved firstly that it ordinarily should be.”)

As set forth below, Petitioner’s claim cleafails on the merits because the sents
enhancement which he admitted during his guilty plea doeontdin a gang involveme
element. The Court finds that the inseof judicial economy support addressing
merits of Petitioner’s claim without deternmiy whether it is proedurally defaulted.

B. Merits

In order to obtain federal haas relief with respect toclaim which was adjudicat
on the merits in state court, a federal halpedisioner must demonstrate that the state
adjudication of the claim: “(1) resulted in a decision that was contrary to, or involy

unreasonable application of, clearly establishederal law, as determined by the Supi

med:

C) as
S
laim

[S

can
of a
ar
eal,
be
V.

-bar

bnce
nt
the

od
court
yed al

eme

Court of the United States; or (2) resultecidecision that was based on an unreasonable

determination of the facts in light of the esrtte presented in the State court proceed
28 U.S.C.A. § 2254(d) (West 2006). Even i2Z54(d) is satisfied, or does not appl
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petitioner must still show a deral constitutional violatiomccurred in order to obtain

relief. Fry v. Pliler, 551J.S. 112, 119-22 (2007); FranizHazey, 533 F.3d 724, 735436

(9th Cir. 2008) (en banc).

A state court’s decision may be “contrany/ clearly established Supreme Court

precedent (1) “if the state court applies a thi contradicts the governing law set forth

in [the Court’s] cases” or (2) “if the state cbaonfronts a set of facts that are mater

indistinguishable from a decision of [the] Coantd nevertheless arrivata result different

ally

from [the Court’s] precedent.” Williams Yaylor, 529 U.S. 362, 405-06 (2000). A state

court decision may involve an “unreasonaljpplecation” of clearly established fedefral

law, “if the state court identifies the corragaverning legal rule from this Court’'s ca

but unreasonably applies it to the facts of thei@aar state prisoner'sase.” _|Id. at 407.

Relief under the “unreasonable application” skwf § 2254(d) is available “if, and o

if, it is so obvious that a clearly establisheterapplies to a given sef facts that ther

could be no ‘fairminded disagreement’ on theestion.” _White v. Woodall, 572 U.S. |

134 S.Ct. 1697, 1706-07 (2014), quoting Rich&§2 U.S. at 103. In order to sati
§ 2254(d)(2), the petitioner must show that tactual findings upon which the state col
adjudication of his claims rest are objeetyw unreasonable. MilteEl v. Cockrell, 53’
U.S. 322, 340 (2003).

Petitioner claims here, as he did in stadart that there was a failure to plead

prove the gang involvement element of thedim use enhancement. (Pet. at 6-6b |
No. 1 at 6-8].) Thdast reasoned opinion addressing ttlisim is the appellate co
opinion denying Petitioner’'s secohdbeas petition, which stated:

Even if Ozua’s petition were not procedurally barred, it would fail on
the merits. At the plelearing, Ozua pleaded guilty attempted murder and
“admit(ted) that it is true under (Pdn@ode section) 2022.53 that (he)
intentionally discharged a firearm attds caused great bodily injury to the
person that (he) shot at.” That adsion was sufficient to subject him to the
enhancement of 25 years to life impdsby the trial cour (Pen. Code,

8§ 12022.53, subds. (a)(1), (18) (sentiapplies to attemed murder), (d)
(“any person who, in the commissionafelony specified in subdivision (a),
... personally discharges a firearm anolximately causes great bodily injury

14
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... shall be punished by an additional and consecutive term of imprisonmern
in the state prison of 25 years to life)”)No pleading or proof the shooting
was done to promote a criminal es#t gang was required to impose the
enhancement.

(Lodgment No. 14, In re Ozublo. D070428, slip op. at 2.)

Clearly established federal law prowdiat a guilty plea must be voluntary

intelligent, that is, the defendant must ertee plea with full awaness of its “dire¢

consequences.” Brady v. United States, 397 U.S. 742, 747-55 (B&¥®)n v. Alabama
395 U.S. 238, 242 (1969) (requiring the record to reflect the defendant understand

voluntarily waiving, his rights). The te&tr determining the validity of a guilty plea

—+

and

S, an(

S

“whether the plea represents a voluntand intelligent choice among the alternative

courses of action open to tdefendant.”_Parke v. Rale§06 U.S. 20, 29 (1992), quoti
North Carolina v. Alford, 40 U.S. 25, 31 (1970).

Before turning to the merits, Respondeahtends the claim is not cognizable

federal habeas under TollettHenderson, 411 U.S. 258 (197Because it relies on p
plea constitutional violations. (Ans. Mem.7a8 [ECF No. 10-1 at 13-14].) The Supre
Court stated in that case:

We thus reaffirm the principle regnized in the Brady trilogy: a guilty
plea represents a break in the chain of events which has preceded it in th
criminal process. When a crimindéfendant has solemnly admitted in open
court that he is in fact guilty of thefehse with which he is charged, he may
not thereafter raise independent wlai relating to the deprivation of
constitutional rights that occurred priorttee entry of the guilty plea. He may
only attack the voluntary and intelédgt character of the guilty plea by
showing that the advice he received from counsel was [substandard].

Tollett, 411 U.S at 267.

Petitioner contends the aspect of his gplga which included an admission to
California Penal Code § 12022.53 enhancement was not kg@md voluntary due to t
failure to plead and prove tlygang involvement element ofdlenhancement, and that

defense counsel allowed him to plead guiltyatoenhancement for which he was not

could not be guilty because kh&as not acting for the benefit of, at the direction of, ¢

15
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association with a criminal street gang as negliby the enhancement. (Pet. at 6-6b |
No. 1 at 6-8].) Petitioner is not attackingnstitutional violations which occurred prior
his plea, but is attacking the voluntary and intelligent nature of his plea, as he did
court. Thus, the Court recommends refer Respondent’s contention that Petition
claim is barred by Tollett. #eCustis v. United States, 5W1S. 485, 508 (1994) (a gui
plea may be found to be natdwing and voluntary if it ishe product of “ignorance” (
“iIncomprehension.”); Menna v. New York, 42BS 62, 63 n.2 (1975) (“The point of [t

Brady trilogy] is that a counseled plea ofilguis an admission of actual guilt so relia

that, when voluntary and intedient, it quite validly removes the issue of factual guilt f
the case.”) (emphasis added)il€ts, 411 U.S. at 266 (“The foswof federal habeas inqu

Is the nature of the advice and the voluntarimnéske plea, not the extence as such of

antecedent constitatnal infirmity.”)
Petitioner argues here, as he has throughout the state proceedings, that his g
included an admission to California PeGade § 12022.53(e)(Lyvhich provides:

“The enhancements provided in tlsisction shall apply to any person
who is a principal in the commissionarh offense if both of the following are
pled and proved: (A) The person violatadbdivision (b) of Section 186.22.
(B) Any principal in the offense comneill any act specified in subdivision

(b), (c), or (d).”

Cal. Penal Code § 12022.53®)(West 2012); see also Cal. Penal Code § 186.

(providing for additional termsf punishment for personsmacted of a felony which wa

committed for the benefit of, at the direction of,in association with any criminal str
gang). Petitioner apparently resaithe language in § 12022.53¢hich states “if both ¢
the following are pled and provéds stating “if and only if both of the following are plg
and proved.” Such an interpagion would not only read out all the other provisions ir
statute, but ignores the distinction betwdbe application of § 12022.53(e) to: “A
principal in the offense [whajommitted any act spdigd in [§ 12022.53(b), (c) or (d)]
and, as in Petitioner’s caseethctual perpetrator of an agtecified in 8§ 12022.53(b), ({
111
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or (d). See e.q. People v. Favor, 54 Ghl&68, 874 (2012) (kaowledging distinctio

between principal and perpetratorder California criminal law).

The charging document clearly alleged tRatitioner violated § 12022.53(d), an
sufficiently informed Petitioner of that chardmy alleging that in the commission
attempted commission of attempted murderiimentionally and pemsnally discharged

firearm, to wit: a semi-automatic handgundgroximately caused gat bodily injury an

-

d it
or

a

|>x

death to a person (other than an accomplice), within the meaning of penal codg sect

12022.53(d).” (Lodgment No. 2 at 1-2 [EQ¥0. 12-2 at 1-2].); see Cal. Penal C

pde

8§ 12022.53(d) (providing for an enhancemenamy person who, in the commission of

attempted murder, “personalpnd intentionally discharges firearm and proximately

causes great bodily injury, . . ., or deathaty person other thaan accomplice.”) The

change of plea form contains Petitioner’s ingig a box indicating he admitted violat

§ 12022.53(d) as part of his plea. (Lodgment Blat 1 [ECF No. 13-at 1].) The plea

colloquy indicates that Petitioner admitted “that it is true under § 12022.53 th
intentionally discharged a firearm and thissaigreat bodily injury to the person that
shot at.” (RT at 5 [EF No. 12-5 at 6].)

Although the trial judge omitted the precise subsection of § 12022.53 during t

colloquy, it is obvious from the context ofetltolloquy, and is spdad in the chargin

ng

at yo

you

ne ple
0

document and the change of plea form. QGndther hand, there is nothing in the record

whatsoever to indicate Petitioner was chdrgath or admitted violating § 12022.53(e).

Thus, there is no basis topport Petitioner’s contention th&e was charged with,

admitted, shooting the victim for the benefit aif the direction of, or in association wit

or
h a

criminal street gang within the meaning®f.2022.53(e), rather than having personally

and intentionally discharged a firearm whichszdigreat bodily injury to the victim within

the meaning of § 12022.53(d).
Accordingly, the Court finds that thetate appellate court’s adjudication
Petitioner’s claim that his adssion of the enhancements not knowing and voluntg

because the gang involvement element was eotghd proved, is neither contrary to,
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involves an unreasonable application of, cleadtablished federalwg and is not base

on an unreasonable determination of the fadiglm of the evidence presented in the g
court proceedings. Woodall, 134 S.Ct. at 1706Fichter, 562 U.Sat 103;_ Miller-El, 53]
U.S. at 340; Taylor, 529 U.S. at 405-06; @us511 U.S. at 508; Parke, 506 U.S. at
Marshall, 459 U.S. at 437; Bdy, 397 U.S. at 747-55; Boyki395 U.S. at 242; Alfort
400 U.S. at 31. Because that is the only joaad for Petitioner’s clan and it has not beg

established, and because Petitroséeges no other basis for the invalidity of his ple
admission, there is no merit to his contentitret, for the same reason, the impositio
the 25 years-to-life sentence on the enharcenaiolated the plea agreement, the §
Amendment, his equal protection rights, ddoged ineffective assistance of counse
amounted to cruel and unusual punishment. The Court recommends the Petition b
IV. CONCLUSION

For all of the foregoing reasons,|S HEREBY RECOMMENDED that the Cour

issue an Order: (1) approving and adopting Report and Recommendation, (2) gran
Respondent’s Motion for Leave to Asserto€dural Defaults in the Answer, g
(3) directing that Judgment be entered denying the Petition.

IT IS ORDERED that no later thadpril 21, 2017, any party to this action m

file written objections with th€ourt and serve a copy on alrpp@s. The document shol

be captioned “Objections fReport and Recommendation.”
IT IS FURTHER ORDERED that any reply to the objaohs shall be filed wit

the Court and served ofl parties no later thalWay 1, 2017. The parties are advised t

failure to file objections with the spea@fl time may waive the right to raise th
objections on appeal of the Court’s ord&ee Turner v. Duncan, 158 F.3d 449, 455
Cir. 1998);_ Martinez v. Ylst, 951 F.2d 1153, 1156 (9th Cir. 1991).

Dated: March 28, 2017 /Z/@ / % %

Hon. Nita L. Stormes
United States Magistrate Judge
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