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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TRAVIS JACOB TRUPP
Debtor.

TRAVIS JACOB TRUPP
Appellant

HIGGS FLETCHER & MACK
Appellee

Case No16-cv-2503DMS (DHB)
Bankruptcy No. 1499360CL7
ORDER AFFIRMING THE

JUDGMENT OF THE
BANKRUPTCY COURT

DC. 22

Pendingbefore the Court isn appeal from an order of the United States

Bankruptcy Court, the Honorable Christopher B. Latham presiding, enter¢d

September 28, 2016. The challenged order awarded Appellant Travis Japph Tr

civil contempt damageagainst Appelled¢liggs Fletcher &Mack (“HFM”) for its

willful discharge injunction violatiopursuant to 11 U.S.C. 8§ 105(aJhe parties

have fully briefed the isss@resented to the Court. For the reasons set forth below,

thebankruptcycourt’s order is affirmed.
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l.
BACK GROUND!?

On January 14, 2009, Trupp retained HFM to represent hinfamidy law
dispute Daniel C. Herbert (“Mr. Herbert"f HFM was the lead attorne\HFM’s
services continued through October 7, 2013, at which time Trupp accrued a b
of $158534 inunpaidlegal fees.

OnAugust 4, 2014, Trupp retained Doan Law Fir@I(F”) to seekChapter
7 relief. On the same dapLF sent HFM a cease and degetter explainingthat

Trupp would soon be seeking bankruptcy protectidbruppthen filed his Chapter

7 petition onNovember29, 2014. Thereafter,Trupp’s bankruptcyaseproceeded
in the normal course with discharge entered on March 9, 2015. HFM received
of the discharge’s entry on March 12, 2015. The case was closkd tmlldwing
day.

On May 13, 2015HFM, through its attorneyCatherine Morrison (“Ms

alanc

notice

Morrison”), brought suit againskrupp in the San Diego Superior Court for breach

of contracffor failure to pay $158,534 in legal fe@State Court Action”) On May
20, 2015 Trupp was served with the summons and complaint. Two daysTaiep

and DLFentered into a fee agreement to prosecute a discharge injunction violation

against HFM2 On June 1, 2019)LF filed a general demurrén the State Court
Action, citing Trupp’s dischargePrior to filing the demurreDLF did not contact
HFM regarding the State Court Action constituting a violation of thehdrge
injunction. HFM was served with a notice of the demurrer on June 4, 2015|

1 The bankruptcy court's order presents the relevantual background and

procedural history of this case, which the parties do not dispute. For purpc
brevity, the Court will summarize only the facts relevant to this appeal.
2 The parties agreed thBd_F would receive a 40% contingency fee for anyns
recovered, including damages and attorneys’ fees, plus unpasd dasaddition,
regardless of whether Trupp dischar@dd- or DLF withdrew from representation
DLF could file an application for fees and costs in baekruptcycourt based on
$495/hou for partners, $400/hour for associates, and $125/hour for paralegal
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Morrison reviewed the demurrer on June 16, 2015, and requested the Stat
Action’s dismissal with prejudice on the following day.

On August 19, 2015, Trupp filedhapplicationfor order to showcause
(“OSC”) as to why HFM should not be held in contemptiferallegedviolation of
the discharge injunction.In the application Trupp asserted HFM intentional
violated the discharge injunction by bringing the State Court Action. As ar
Trupp claimedhe (1) incurredactual damages exceeding $5,300,g@)erienced
extreme emotional distress, sleepiness nights, anxiety, and other a(@jusgient
over100 hours responding to the complaint and locating paperwork, (4edélisy
search for employmerdue to the need to reschedule an indusgitification
examinationand(5) experiencedtress when taking his tests. Trupp contendeq
stress caused by the State Court Action “was far worse than his lengthy divo,
all the combat missions he flew over Bosiasovo, and Afghanistan while und
enemyfire.” (Record on Appeal (“ROA”) at 226.)

After hearing Trupp’s application, the bankrupteyurt issued arOSG
concluding Trupp had made a prima facie showing of a discharge injur
violation. Followingthe evidentiary hearing, the bankruptcy court issued an @
finding that HFM willfully violated the discharge injunction and should face
contempt sanctions under § 105(a). The court, however, found that Truppdsg
conspicuouslynitigate his damages for the following reasons:

Simply put, there was no need to file the demurrer when the entire
matter could have been resolved by calling or writing HFHW¥M and

Ms. Morrison stated convincingly that they would have acted
immediately had DLF notified them of their violation. The court
acepts that. Indeed, the entire matter could have been resolved in
about an hour: (1) 30 minutes to analyze the facts (HFM received notice
of the bankruptcy filing; its debt was scheduled; no nondischargeability
suits were filed; HFM received notice of théscharge’s entry; and
HFM filed a postdischarge collection action); and (2) 30 minutes to
explain to Debtor. This could have been done as soon as Debtor
contacted DLF on May 22, 2015. Instead, DLF prepared the demurrer
and filed it ten days later.
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(Record on Appeal &36.)

The bankruptcycourtawarded Trupp civil contempt damages in the amg
of $1,067.50, consisting of $500 in general damages, $217.50 in demurrer filing
and $350 in attorneys’ fees. The order was entered on September 28, 20
Trupp timely appealed.

I.
LEGAL STANDARD

The bankruptcy court’s decision to impose civil contempt sanctions
violation of the discharge injunctiaamder 11 U.S.C. § 105(d9 reviewed for ar
abuse of discretionIn re Nash 464 B.R. 874, 878B(A.P. 9th Cir. 2012). On
appeal, the district court reviews the bankruptcy ¢sumdings of fact for clea
error and reviews its conclusions of law de nowo.re Intl Fibercom Inc., 503
F.3d 933, 940 (9th CiR007). Under the abuse of discretion standard, the first
is to determine de novo whether the court applied the correct legal Waliéed
States v. Hinksqrb85 F.3d 1247, 126562 (9th Cir.2009) (en banc)lf it failed to
do so, it abused its discretioMujica v. AirScan, InG.771 F.3d 580, 589 (9th Ci
2014). If the court applied the correct legal rule, the second step is to detg
whether the cours application of the law to the facts was: “(1) ‘illogi,” (2)
‘implausible,” or (3) without ‘support in inferences thaty be drawn from th

record.” Id. (quoting Hinkson 585 F.3d at 1262).“To reverse for abuse
discretion[the Courtlmust have a definite and firm conviction that the bankruyj
cout committed a clear error of judgment in the conclusion it reathéal.re
Hansen 368 B.R. 868, 875 (B.A.P. 9th C2007).
1.
DISCUSSION

Appellant contendthe bankruptcy court abused its discretion in determit

the amount of civil contempt damagédsitially, Appellantarguesthe bankruptcy

courtapplied an incorrect legal standard when it held that he had a dutiigate
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his damages. The Court disagrees because “the law is well established
determining reasonable damages, the bankruptcy court ‘must examine whet

debtor could have mitigated the damages..LUmetta v. Arborlake Homeowne

Assn, No. 16CV1817AJB (JLB), 2017 WL 1967327, at *6 (S.D. Cal. May 1

2017) (quotingn re Roman283 B.R. 1, 12K.A.P.9th Cir. 2002)) seealsoIn re

Oh, No. ADV. 0305342ASW, 2008 WL 8448837, at *12 (B.A.P. 9th Cir. Apr. 1

2008);In re Cutting No. 14603097, 2015 WL 4331152, at *3 (Bankr. Mont.
July 15, 2015);In re Morenqg 479 B.R. 553, 570 (Bankr. E.D. Cal. 201
Specifically,bankruptcy coudconside the following two factors wheawardng
attorneysfees as sanction$:(1) what expenses or costs resulted from the viols
and (2) what portion of those costs was reasonable, as opposed thatostaild

have been mitigateéd. In re Roman283 B.R. at 1ZquotingIn re GeneSys, Inc

273 B.R. 290, 296 (BankD.C. 2001)(applyingcontempt sanctions under § 105)).

Therefore, Appellant’'s argument is without merit.

Moreover, Appellant argues the bankruptcy courdbused its discretioby

“fail[ing] to properly apply the legal standard of ‘duty to mitigagssuming one

exists.” (Opening Brat 32.) Appellant however fails to identify the bankruptcy
court’'smisapplication osuchlegal standardHe merely states the bankruptcy cg
misunderstoodh re Roman Appellant'sargument is devoid of any “citations to t
authorities and parts of the record on which the Appellant relies.” Fed. R. Bal

8014(a)(8). The Court therefore declines to address this argument becaug

waived. SeelLumettg 2017 WL 1967327, at5. Appellant alsocontends the

bankruptcy court applied an incorrect legal standarddmpndguessing his lega
strategy in filing the demurrer when it found that he did not mitigate his dam
In support, he relies on language taken out of contert In re Romarand case
law irrelevantto the present action. As stated abduee Romareld that when
awarding attorneys’ fees as sanctions, the bankruptcy court must determine \j

the fees or costs resulting from the violation were reasonaldeutd have beef
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mitigated. The bankruptcy court did just that. The court evaluated the req
costs and fees and determined these expenses could have been mitigated.

the bankruptcy court’s findings, it has been made sufficiently clear that any
communication by DLF with HFM regarding the discharge injunction would |
led to the prompt and full resolution of the State Court Action, and there woulc

been no need to incur additiorztorneysfees and costsThe court found that Mg.

Morrison stated convincingly that HFM would have acted immediately had
notified them of their violation. In fact, when Ms. Morrison discovered Appell
discharge, she dismissed the State Court Action with prejudice the following
SubsequentlyDLF engaged in settlement negotiations with HFM for two mor
without success, thereby further incurring more attorneys’ f8d® bankruptcy
court, therefore, did not abuse its discretion in applyinge Romarto find that

Appellant failed to mitigte his damages.
Lastly, Appellant contends the bankruptcy court misapplied the proper

standard for determining reasonable attorneys’ fees when it reduced the re(
hourly ratefrom $495 to $356. Specifically, Appellant claims the court misappli
11 U.S.C. § 330 when it compared the requested hourly rate with thogedhs
comparably skilled practitioners in bankruptcy cases rather thaiarauptcy
cases. Section 330(a) provides that ctair may determine “reasonal
compensation” by considering “the nature, the extent, and the value of such s¢
taking into account all relevant factors, including(F) whether the compensatiq

is reasonable based on the customary compensation charged by comparad|

3 Appellant also contends without any analysis the Court misappliededgad
standard when it reduced DLF'’s requested hours to one hour. The Court deg
argument waived beacse itis devoid of any “citations to the authorities and pji
of the record on which the Appellant relies.” Fed. R. Bankr. P. 8014 (s&@i re
Sedgwick560 B.R. 786, 792 n.4 (C.D. Cal. 2016) (“an issue has been waived
merely listed in the opening brief without being addressed in the argument sec
(citation omitted).
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practitioners in cases other than cases under this title.” 11 U.S.C. § 330(a)(2))(A) &
(@)(3)(F). The court, however, “may ... award compensation that is less than the

amount of compensation that is requestettl! at § 330@)(2). As both partieg

recognize “It is well settled that the burden is on the attorney claiming a feg in a

bankruptcy proceeding to establish the value of his servidgayer Wishman &
Leotta v. DanielsoyNo. EDCV 1301430 DDP, 2014 WL 4187815, at *3 (C.[alC
Aug. 22, 2014) (quotation omitted) party seeking fees must provide “satisfactpry

evidence” that its fees “are in line with those prevailing in the community for similar

services by lawyers of reasonably comparable skill, experience and reputation.’

Blum v. Stensqrl65 U.S. 886, 896 (1984 ).ypically, “[a]ffidavits of the [part}s]

attorney and other attorneys regarding prevailing fees in the community, and rate

determinations in other casesare satisfactory evidence of the prevailing market
rate.” U. Steelworkers of Am. v. Phelps Dodge Co886 F.2d 403, 407 (9th Cir.
1990). “Where a party seeking fees has pobvided sufficient evidence of the

reasonableness of its fees, a trial court is entitled substantial discretion in

determining appropriate fees and costfanielson 2014 WL 4187815, at *3

(citations omitted)see Guides, Ltd. v. Yarmouth Group Property Managemeni,
295 F.3d 1065 (10th Ci2002) (“Where a district court does not have before it

adequate evidence of prevailimgarket rates, the court may use other releyant

factors, including its own knowledge, to establish the rate”)

Here, Appellant requested an hourdye of $390 for Mr. DoanThe record
however,shows Appellant has failed to produce satisfactory evelénat the
requested ratés in line with those prevailing in the communiof comparable

servicedn nonbankruptcy case All that Appellant has producedean affidavit

of Mr. Doan whichsays nothing about the prevailing market rate in the community,

billing entries, anch fee agreement between DLF and AppellaBee Carson .
Billings Police Defi, 470 F.3d 889, 892 (9th CR006) (holding that the prevailing

market rate-not the individual contract between the attorney and the €lignt
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“provides thestandard for lodestar calculations’lj theabsence of such evideng
the bankruptcy aart consideed Mr. Doan’s experience and qualificatioasd
determineda reasonable hourly rate fbis services rendered based on the cod
own assessment of tla@propriatevalue of the servicesBecauseAppellant failed
to meet his burden @stablishingeasonable hourly rate and the bankruptcy ¢
has wide discretion in the award of fees, the barikyupourt did not err ir
determininga reasonablbourly rate of $ 350/houf. Accordingly,the court did not
abuse its discretion in determining the amount of civil contempt damages.
V.
CONCLUSION

For these reasons, the order of the bankruptcy court is hereby affifirhed.

Clerk of Court shall enter judgmeatcordingly and terminate this case.
IT ISSO ORDERED.

Dated: September 19, 2017 :
P . %

Hon. Dana M. Sabraw
United States District Judge

4 Appellant contends DLF’s hourly rates should have been subject to a mull
As Appellantacknowledgeshowever, hdailed toraise this argumeriefore the
bankruptcy court.The Court therefore declines to address it because it is weé
See Kaass Law v. Wells Fargo Bank, N9 F.3d 1290, 1293 (9th Cir. 201
(“Ordinarily, an appellate court will not hear an issue raised for the firstdm
appeal.”) In re Mercury Interactive Corp. Sec. Litjgg18 F.3d 988, 992 (9th Ci
2010) (an issue will generally be deemed waived on appeal if the argument v
raised sufficiently for the trial court to rule on it).
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