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Corporation v. American Safety Indemnity Company Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PULTE HOME CORPORATION, CaseNo.: 16-cv-0256ZH-AGS
Plaintiff,
ORDER DENYING PLAINTIEF'S
V. MOTION FOR PARTIAL
AMERICAN SAFETY INDEMNITY SUMMARY JUDGMENT
COMPANY,
[Doc. No. 11.]
Defendant

On May 26, 2017, Plaintiff Pulte Home Corporation filed a motion for pad
summary judgment. (Doc. No. 11.) On June 26, 2017, Defendant American
Indemnity Company“ASIC”) filed an oppositiorto Plaintiff's motion (Doc. No. 16.)

30, 2017, Plaintiff filed a reply. (Doc. N@8.) For the reasons below, the Court de
Plaintiff’'s motion for summary judgment.

Background

insurance coverage dispute between Plaintiff Pulte and Defendant ASIC, diatéf |
asserts that it qualifies as an “additional insured” under the relevamancepolicies

Issued by Deferaht (Doc. No. 1, Compl. § 8.Each of the eélevant policiexontairs a

16-cv-0256 7H-AGS

On June 28, 2017, the Court took the matter under submission. (Dat/.Ndn June
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This is a motion for summary judgment over choice of law. The present action is &
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choiceof-law provision stating: “This policy and all additions to, endorsements f{
modifications of the policy shall be interpreted under the laws of the State ofi&é
(Doc. No. 168, Newton Decl., Ex. 1 at 64, Ex. 2 at 127, Ex. 3 at 197, Ex. 4 at 262,
at 331, Ex. 6 at 397.)

On October 14, 2016, Plaintiff Pulte filed a complaint against Defendant, A
alleging claims for declaratory relief, breach of contract, laeach of the duty of gog
faith and fair dealing (Doc. No. 1 Compl. 11 25%0.) On December 16, 2016, Defend
filed an answer to the complaint. (Doc. No. 5.) In the answer, Defendant allege
affirmative defense that the ASIC policiessgueare governetby Georgialaw pursuan
to the Choice of Law/Consent to Jurisdiction endorsesnenie polices. (d. at 20.) By
the present motion, Plaintiff moves for summary judgment as to Defendant’s-olfto
law affirmative defensg(Doc. No.11-1 at 2.) Specifically, Plaintiff argues that the che
of-law provision contained in the relevant policies is unenforceable and that Califorr
governs the substantive issues in the caskeat(1.)

Discussion
l. Legal Standardsfor Summary Judgment

Summary judgment is appropriate under Rule 56 of the Federal Rules o
Procedure if the moving party demonstrates that there is no genuine issue of faats
and that it is entitled to judgment as a matter of |&&d. R. Civ. P. 56(a elotex Corp
v. Catrett 477 U.S. 317, 322 (1986)A fact is material when, under thgoverning
substantive law, it could affect the outcome of the cés®lerson v. Liberty Lobby, In¢
477 U.S. 242, 248 (1986)prtune Dynamidnc. v. Victoria's Secret Stores Brand Man
Inc., 618 F.3d 1025, 1031 (9th Cir. 2010A genuine issue omaterial fact exists whe
the evidence is such that a reasonable jury could retrerdact for the nonmoving party

Fortune Dynamic, 618 F.3dt 1031 (internaljuotation marks and citations omitte

accordAnderson 477 U.S. at 248"Disputesover irrelevant or unnecessary facts will

preclude a grant of summary judgment.”W. Elec. Serv., Inc. v. Pac. Elec. Contract
Ass’n, 809 F.2d 626, 630 (9th Cit987).
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A party seeking summary judgment always bears the initial burdestablishing
the absence of a genuine issue of material f@elotex 477 U.S. at 323.The moving
party can satisfy this burden in two ways: (1) by presentingeace thatnegates a
essential element of the nonmoving party’s case; or (2) by demonstthahghe
nonmoving party failed to establish an essential element of the nonnpavigts case the
the nonmoving party bears the burden of proving at tlthlat 32223; Jones v. Williams
791 F.3d 1023, 1030 (9th Cir. 2015%pnce the moving partgstablishes the absence ¢
genuine issue of material fact, the burden shifts tontdmmoving party to “set forth,

affidavit or as otherwise provided in R@6, ‘specific facts showing that there is a gent
issue for trial.” T.W. Elec. Serv., 808.2d at 630 (quoting former Fed. R. Civ. P. 56(
accordHorphag Research Ltd. v. Garcia, 475 F.3d 1029, 1035 (9th Cir. 2007arry
this burden, the nemoving party “may not rest upon mere allegation or denials o
pleadings.” Anderson 477U.S. at 256see alsdBehrens v. Pelletie516 U.S. 299, 30
(1996) (“On summaryudgment, . . . the plaintiff can no longer rest on the pleading

Rather, thenonmovingparty “must present affirmative evidence . . . from which a
might return averdict in his favor.” Anderson 477 U.S. at 256 “Choice of law
determinations, as well as contract interpretation issues, are pure legal questio
suited tosummary judgmerit. Flintkote Co. v. Aviva PLC177 F. Supp. 3d 1165, 11
(N.D. Cal. 2016)citing ShannonVail Five Inc. v. Bunch, 276.3d 1207, 1210 (9th Ci
2001) TH&T Int’'| Corp. v. Elgin Indus., Inc., 216 F.3d 1084 (9th @D00).

When ruling on a summary judgment motion, the court must view the factisam

all reasonable inferences in the light most favorable to themawing party. Scott v.
Harris 550 U.S. 372, 378 (2007)The court should not weigh the evidencenuake
credibility deerminations. SeeAnderson 477 U.S. at 255.“The evidence of th@on

movant is to be believed.d. Further, the Court may consider other materiate@recorg
not cited to by the parties, but it is not required to do SeeFed. R. Civ. P56(c)(3;
Simmons v. Navajo Cnty., 609 F.3d 1011, 1017 (9th Cir. 2010).

11
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[I.  Analysis

Plaintiff moves for summary judgment as to Defendant’s choidaw affirmative
defense. (Doc. No. 11 at 12.) In its motion, Plaintiff argues: (1) that the chomfelaw
provision in therelevantASIC policies is unenforceable and that California law gov
the substantive issues in this case; (2) that Defendant should be estopped from
that Georgia law applies in this case; and (3) that even if the ebiiae/ provision is
enforceable, Georgia law would not apply to Plaintiff's tort claimsl. gt 313.) The
Court addresses each of these argumargsa by Plaintifin turn below.

A. Enforceability of the Choicef-Law Provision

Plaintiff argues thatthe choiceof-law provision in the ASIC policies
unenforceable and that California law governs the substantive issues in thiddasel,
3-9.) In response, Defendant argues that¢hoiceof-law provision is enforceable ar
presumptively applies because ASIC was located in Georgia at the tiraketratpolices
were issued. (Doc. No. 16 at 1-22)

A “federal court sitting in diversity ordinarily must follow the chomielaw rules
of the State in which it sits.”_Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dis
Texas 134 S. Ct. 568, 5822013) see Sarver v. Chartier813 F.3d 891, 897 (9th C
2016) This Court sits in the Southern District of California. Thus, the partieg dlgat
California law governs the determination of the enforceability of the cluditzav
provision at issue.SegeDoc. No. 111 at 3; Doc. No. 16 at 12.)

In deternmning the enforceability of a choiesf-law provision, California court
apply the principles set forth in Restatem&®#7 “which reflect a strong policy favorir
enforcement of such provisionsNedlloyd Lines B.V. v. Superior Coyr® Cal. 4h 459,
46465 (1992) Under that approach:

[T]he court first . . . determine[s] either: (1) whether the chosen state has g

substantial relationship to the parties or their transaction, or (2) whether there

is any othereasonable basis for the partieBbice of law.If neither of these
tests is met, thasithe end of the inquiry, and the coneed not enforce the
parties’ choice of law. If, however, either test is met, the court must next
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deermine whether the chosen statkw is contrary to a fundamental policy

of California. If there is no such conflict, theurt shall enforce the parties’
choice of law. If, however, there is a fundamental conflict with California
law, the court must then determine whether California has a “materially
greater interest than the chosen state in the determination of the particula
issue. .. ” If California has a materially greater interest than the chosen state,
the choice of law shall not be enforced, for the obvious reason that in such
circumstance we will decline to enforce a law contrary his tstate’s
fundamental policy.

Id. at 466. “ The party advocating application of the cheoddaw provision has th

burden of establishing a substantial relationship between the chosenasth the

contracting parties.The burden then shifts to the party opposipglication to show thg
application would violate a fund#ntal policy of California.” Ridenhour v. UMG
Recordings, In¢gNo. C 111613 SlI, 2012 WL 46396@f *3 (N.D. Cal. Feb. 13, 20).Xsee
1-800-Got Junk? LLC v. Superior Court89 Cal. App. 4th 50%15(2010); Washington
Mut. Bank, FA v. Superior Cour24 Cal.4th 906, 9172001)

Under the approach set forth in Restatement § 18 Naddoyd, the Court begin

its analysis by determining whether the chosen state has a substantial relatiotisi
parties or their transactiorHere, the&ehosen statis Georgia.At the time theolicies werg
issued DefendantASIC’s principle place of business was in Atlanta, Georgizoc( No.
16-7, Tortorici Decl. Y 4/; Doc. No. 161, RIN Exs. C, Dsee adoDoc. No. 168, Newton
Decl., Exs. 16.) Plaintiff does not dispute this. Thusdause onef the contracting
parties, ASIC, had itprinciple place of business the chosen state, Georg,the time
of contracting, there was a substantial relaiopbetween Georgia and the contract
partieshadareasonable basis for selecting Georgia |&eeNedlloyd, 3 Cal. 4th at 46

(“*If one of the parties resides in the chosen state, the parties have a reasonable
their choice” (quotingConsul Ltd. v. Solide Enterprises, In802 F.2d 1143, 1147 (9
Cir. 1986)).

In its motion, Plaintiff noteghat in 2016, ASIC merged into TIGnsurance

Company a California corporatian (Doc. No. 111 at 4 (citingDoc. No. 113, Huerta
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Decl. Ex. 7.).) But this fact is of no consequent®the Court’s analysisin determining
whether the chosen state has a substantial relationshipcortinactingparties, the court’
inquiry is “directed to the circumstances existing at the time of cdimtgat Ridenhouy
2012 WL 463960at *3; see e.q, Tutor-Saliba Corp. v. Starr Excess Liab. Ins. Co., I
No. CV 151253 PSG (RzX), 2015 WL 13285089, at *3 (C.D. Cal. Apr. 23, 2
(“Because one of the contracting parties had its principal place of business in New

the time of contracting, the Cduconcludes the parties had a ‘reasonable bésrg
selecting New York law to govern their contgctDavis v. CACH, LLC No. 14CV-
03892BLF, 2015 WL 913392, at *4 (N.D. Cal. Mar, 2015) (‘Nevadahad a substantig

relationship to the parties or transaction, because HSBC was based there wheres

entered into the contragt. Accordingly, Defendant has met its burderestablishing 4
substantial relationship between the chosen state andritracting partiesSeeNedlloyd,
3 Cal. 4th at 467/Ridenhouy 2012 WL 463960at *3; Tutor-Salibg 2015 WL 13285089
at *3.

Thus, the choicef-law provisionat issue will be enforced, unless Plaintif€dn

establish both that the chosen law is contrary to a fundamental policy of California g
California has a materially greater interest in the determination of the partesue.” 1-
800-Got Junk?189 Cal. App. 4th &15. The parties dispute whether the relevant Gec
law is contrary to a fundamental policy of Californ{&eeDoc. No. 111 at5-9; Doc. No.

16 at 1421.) Nevertheless, the Court need not resolve this dispute because even if |
Is able to show that Georgia law is contraryundamentalCalifornia policy, Plantiff is
unable to show that California has a matbrigreater interest than Georgia in |
determination of the issues in this case.

“To determine whether California has a materially greater interest than Géa
court] must analyze the following factors: (1) the place of contracting; (2) the plg
negotiation of the contract; (3) the place of performance; (4) the location of thet§
matter of the contract; and, (5) the domicile, residence, nationality, platsogboration
and place of business of the partieRuiz v. Affinity Logistics Corp., 667 F.3d 1318, 13
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(9th Cir. 2012)citing 1-800-Got Junk? 189 Cal. App. 4th &15 n.10). Here, althoug}
the place of contracting, negotiation, and subject matter of the relevant policies ap
be in California, $eeDoc. No. 168, Newton Decl., Exs.-86), Plaintiff is not domiciledn
or a resident of California. Plaintiff is a Michigan corporation with is principle pb(
business in Georgia.(Doc. No. 1,Compl.  1; Doc. No. }1 at4,6.) Further, althoug

Defendants currently a California corporation with its principle place of business in
Hampshire, at the time of contracting, ASIC was an Oklahoma corporation w,
principle place of business in Georgia. (Doc. Nae.71@ortorici Decl. 1 4/; Doc. No.
16-1, RJIN Exs. C, Dsee alsdoc. No. 168, Newton Decl., Exs.-6.) Thus, tle presen
action involves a curre@@eorgia @izen, Plaintiff, and former Georgia citizeiefendant

Under these circumstances, Plaintiff has failed to establish that California héeyialing

greater interest than Georgraresolution of the issues in this casgee, e.g.Hernandez

-

New
ith it

L

=

v. Burger, 102 Cal. App. 3d 795, 79080)(finding that California did not have a greater

interest than Mexico, where the plaintiff was a resident arceniof Mexico even thoug
the Defendant was a California reside@hiquita Fresh N. Am., L.L..C. v. Greeifieansp.
Co., 949 F. Supp. 2d 954, 963 (N.D. Cal. 20f@)ding that California did not have

materially greater interest than Ohio where neither party was incorporated in or

principal place of business in Californigee alsdaniel Indus., Incy. BarberColman
Co., 8 F.3d 26 (9th Cir. 1993)The residence of the parties is important, though, beg
California’s policies are intended to protect only California residgntgdowe v.
Diversified Builders, InG.262 Cal. App. 2d 741, 7486 (1968 (“California has no intere{

in extending to Nevada residents greater rights than are afforded them by the state

domicile?”). Accordingly, the choic®f-law provision is enforceableSeeNedlloyd 3
Cal. 4h at 466;1-800-Got Junk?189 Cal. App. 4th &15.
I

! In its motion, Pulte states that it recently moved its principal place of business tmAtlan

Georgia. (Doc. No. 11-1 at 4, 6.) However, the Court notes that Pulte does not statesvphnigrapal
place of business was prior to that move.

16-cv-0256 #H-AGS

h

a
had |

LaUSE

b Of th




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

B. Estoppel

Plaintiff argues that even if the choio&law provision is enforceable und
Nedlloyd Defendant should be estopped from asserting that Georgia law appies
action. (Doc. No. 111 at 912.) Specifically, Plaintiff contends that pritr filing the
present action, Defendant had at all relevant times supported its conduct by refe
California law and, therefore, Defendant should be estopped from now asskdi
Georgia law applies(ld. at 310.) In response, Defendant argues that Plaintiff's estc

argumentshould be rejectethecause Plaintiff has failed to proffer any evidencd

detrimental reliance or a change in position based on any of Defendants’ allegect.¢

(Doc. No. 16at 2124.)

“Estoppel is an equitable doctrine invoked to avojdstice in particular cases.

Heckler v. Cmty. Health Servs. of Crawford Cty., In467 U.S. 51, 591984) “The

elenments of equitable estoppel a&) the party to be estopped mbst pprised of the

facts; (2) he must intend that his conduct shall be acted upon, or must so act that {

asserting the estoppel has a right to believe it was so intended; (3) the other party

er

rence
ng
ppel
> Of

ond

h

he p:

Must

ignorant of the true state of facts; and (4) he must rely upon the conduct to his’idjury.

Schafer v. City of Los Angeleg37 Cal. App. 4th 1250, 1261 (201SgeBell v. Studdard
220 Ga. 756, 76(q1965); Mitchell v. Georgia Dep’'t of Cmty. Health, 281 Ga. Adg4,
179-80 (2006) (“Equitable estoppel may be used to prevent a party from denying

time of litigation a representation that was made by that partg@repted and reasonal
acted upon by another party with detrimental resultségarty that acted thereon.he
partyrelying on the doctrine of equitable estoppel must establish the above eleBes
Crestline Mobile Homes Mfg. Co. v. Pac. Fin. Corp., 54 &&lr73, 78 (1960} Busching

2 In analyzing this equitable estoppel issue, Plaintiff cites to Cal#@amse law, and Defendant
cites to both California and Georgia case law. (Doc. No. 11-1 at 10-12; Doc. No. 16 at 22-24.) 1
analyzing this issue, the Court will cite to both California and Georgialtaaugh the Court notes thg
there does not appear to be any material differences between the two with reseCaiort's analysig
of this issue.
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V. Superior Courtl2 Gal. 3d 44, 531974) see, e.g.Morey v. Brown Mill. Co, 220 Ga
App. 256, 58(1996)

The Court notes that Defendant in its correspondence with Plaintiff at times @
California law?® (See, e.g.Doc. No. 113, Huerta Decl. Ex. 1 at 6, Ex. At2, Ex. 12 af

2.) NeverthelessPlaintiff's assdion of equitable estoppddased on these citatiofesls

as a matter of law.Under either Californidaw or Georgia law, Plaintiff musshow
detrimental reliancen order to prevail on its assertion of equitable estoppekSchafer
237 Cal. App. 4th at 126Bell, 220 Ga. at 76@litchell, 281 Ga. Appat 179-80. Here,
Plaintiff has failed to present the Court with any argument or evidence supporti
contention that it relied on Defendant’s citations of California law to its detrimenntif|
has not identified any injury it suffered as a result of these citations torGia law.
Accordingly, Plaintiff has failed to establish that Defendant should be estopped
asserting that Georgia law applies in this action.
C.  Application of the Choic®f-Law Provision tdPlaintiff's Tort Claim

Finally, Plaintiff argues that even if the choigklaw provision is enforceabls

under the language of that provision, Georgia law would not apply to its badaidith

claims. (Doc. No. 111 at12-13)) In response, Defendant argues that the scope ¢
choiceof-law provision is broad and, therefore, Georgia law applies to all of Plair
claims for relief. (Doc. No. 16 at 1B4.)

The California Supreme Court has explained “the scope of a ebblaw clause ir
a contract is a matter that ordinarily should be determined under the law des
therein” Washington Mut. Bank, FA v. Superior Cou2é Cal.4th 906, 916 n.82001);
seeNedloyd, 3 Cal. 4h at 469 n.7 Thus, Georgia law controls the scope of the chq

3 The Court also notes that Defendant identified and quotezhtheeof-law provision in its

correspondence with Plaintiff. (Doc. No. 16-8, Newton Decl. Ex. 7 at 430-31, Ex. 8 at 448, Ex. 9
462, Ex. 10 at 480-81, Ex. 11 at 523, Ex. 12 at 572, Ex. 13 at 612, Ex. 14 at 656-57.)

9
16-cv-0256 #H-AGS

ited t

ng tr

Al

1 fror

13%

f the
tiff's

gnat

lice

at




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

of-law provision at issué.Seeid.

In resolving this issue, the Courtdisinstructive the decision Deep Sea Fin., LL(

v. British Marine Luxembourg, S.ANo. CV409-022, 2010 WL 346359(S.D. Ga. Sepit.

1, 2010) In Deep Seathe parties disputed whether tblgoiceof-law provisionat issue
designating Meican law applied to the plaintiff's bad faith clainseeid. at *2-3. The
district court explained that under Georgia law, absent language in the abfdae

provision stating that “any and all claims arising out of the relationship between tles
shall be governed by [the relevant law],” the chexddaw provision will only apply @

“those claims arising out of the partieshtractual duties.|d. at*2 (citing Young v. W.S.

Badcock Corp.222 GaApp. 218, 2181996); see alsdBaxter v. Fairfield Fin. Servs.

Inc., 307 Ga. Ap. 286, 291(2010) Nevertheless|u]nder Georgia law, an insures’bad

faith refusal to pay an insurance claim amounts to no tharea breach of contractDeep

Sea 2010 WL 3163591, at *3.Thus theDeep Seaourt held that “[b]ecause [plaintiff's

bad faith claim arises out of the contractual duties contemplated by the policy aig
agreement that the policy ‘shall be governed by and construed in accordance with {
of Mexico’ precludes relief pursuant to Georgia[ lawld.

Similarly, here the relevarthoiceof-law provisionstates “This policy and all

V)

parti

A4
e

sue,

he |la

additiors to, endorsements to, or modifications of the policy shall be interpreted under th

laws of the State of Georgia(Doc. No. 168, Newton Decl., Ex. 1 at 64, Ex. 2 at 127,
3 at 197, Ex. 4 at 26Ex. 5 at 331, Ex6 at 397). Although the provision does nstate
thatit governs any and all claims arising out of the relationship between the parti
tort claims at issue in Plaintiff's motion fsummary judgment afgad faithclaims (See
Doc. No. 111 at 1213.) Accordingly, “[b]ecause [Plaintiff'dpad faith claim[s] arise]
out of the contractual duties contemplated by the policy at,issue choiceof-law

4 Because Georgia law controls the determination of this issue, the Court doed petr$uasive

Plaintiff's reliance on California law and case law from the Second Cinedittee District of
Connecticuin its briefing (SeeDoc. No. 11-1 at 12-13; Doc. No. 18 at §-9

10
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provision is applicable to those claims and those claims are governed byaGQanty
Deep Sea2010 WL 3163591, at *3.
Conclusion
In sum, Plaintiff is noentitled to summary judgment as to Defendant’s choic
law affirmative defenseAccordingly, the Court denies Plaintiff’'s motion for summz
judgment.
IT IS SO ORDERED.

DATED: July 14 2017 mML{V\ L W

MARILYN LYHUFF, Districtd(dge
UNITED STATES DISTRICT COURT

5 Plaintiff notes that the choieaf-law provision at issue usése phrase “interpreted under” rathier

than the phrase “governed by’ or “construed in accordance with.” (Doc. No. 18 at 9.) Althaugh {
correct,Plaintiff fails to provide the Court with any applicable case law holding that thaneagerial
difference between thghrases.
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