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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PAUMA BAND OF LUISENO Case No. 6-cv-2660BAS-AGS
MISSION INDIANS OF THE

PAUMA AND YUIMA ORDER GRANTING:
RESERVATION

S (1) DEFENDANTS STATE OF
aintiit, | CALIFORNIA AND EDMUND G.

v, BROWN, JR.’S MOTION TO
DISMISS; AND
UNITE HERE INTERNATIONAL
UNION: STATE OFCALIFORNIA: (2) DEFENDANT UNITE HERE
EDMUND G. BROWN,JR., INTERNATIONAL UNION’S
MOTION TO DISMISS
Defendand.

[ECF Nos. 34, 3p

OVERVIEW

This action is an offshoot from latter labor dispute between a union an
casino operatorPlaintiff Pauma Band of Luiseno Mission Indians of the Paun
Yuima ReservatioffPauma” or “Tribe”) is a federallyecognized tribe thatperates
Casino Pauma on its reservationNiorthern San Diego County.“About 2,900
customers visit Casino Pauma each day,” and the Casino “employs 462 emp
Pauma vN.L.R.B, 888 F.3d 1066, 1070 (9th Cir. 2018)

In 2013, Defendant UNITE HERE International Union (*“Unionvhich

represents service and manufacturing employees, began an organizing
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Casino PaumaThe Tribeclaims thisorganizingeffort involved a series dfantics;

including the Union invitingThe San Diego Union Tribung® a “staged rally.
(Second Am. Compl. (“SAC") 11 1584, 45:26, ECF No.3) There, the Trib
highlights that aasinoemployeeallegedlyspoke “exclusively through a translats
and ‘explained that she waa took n the casino’s pizza restaurant’ who ha& 6
hourly salary, but nevertheless struggled to p&8260 a month for health insurar
for herfamily’ of undisclosed sizé.(ld.  154.)

As another tactid?auma alleges the Union “wemerserk,” filing a flurry of
unfair labor practice charges agai@sisinoPauma with thé&lational Labor Relation
Board (“NLRB”). (SAC | 5.) Pauma claims that “the one thing that all of th
charges have in common is that tlesggk to turn Casino Paunmo a soapbox fq
the Union, whereby sympathetic employeas communicate the Union’s mess
directly to customersn any ‘guest areadf the gaming facility or associate
property—whether that is within a shuttle bus, acrosestaurant table, inside
family changing room, or underneath a bathroom 5téltl. (emphasis in original)

Ultimately, however, the Union’'shargeded to the General Counsel of {
NLRB filing severabdministrative complaints against Casino Pauma for unfair
practies. Pauma vN.L.R.B, 888 F.3dat 1071 The General Counsel’s allegatic
included that Casino Pauma hédterfere[ed] with the distribution of unio

literature by employees nearettpublic entrance t¢the] casino,” “threaten[ed|
employees with discipline for distributing union literature at that loc&tiand
“‘interrogat[ed]an employee about her union activityd. at 1071 n.1 After a three
day trial, an administrative law judge determin&dasino Paumaviolated thg

Nationd Labor Relations Act, 29 U.S.C. § 1%t seq. in most of the ways th

General Counsel alleged,” and the NLRB affirmdd. at 1071;see also Casino

Pauma (Casino Pauma)|/I363 N.L.R.B. No. 60 (Dec. 3, 2015).
Then during the pendency of thetion,the Tribe andhe Union continueg

their dispute in the Court of Appeals. The NLRB filed a petition for enforcem;
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its orderagainst Casino Paunmathe Ninth Circuif the Tribe filed a separate petiti
for review, and the Union intervened in opposition to PausesPauma vN.L.R.B,

on

888 F.3d at 1072The Ninth Circuit rejected the Tribe’s challenges and granted the

NLRB'’s petition for enforcementid. at 1085.In doing so, the Ninth Circuit upheld

the NLRB’s “determination that tribewned casios can be NLRAovered

employes,” and the courtconcluded the NLRA governs the relationship between

Casino Pauma and its employeeSé&ed. at 1079.

In the offshootbefore this Court, Pauma alleges that by filing the seri

ps Of

unfair laborpractice chargedirectly with the NLRB, the Union has skirted a binding

dispute resolution procesgSAC 11 5, 15864.) Thisdisputeresolution process
found in a tribal laboordinance that the State required Pauma to enact to eng

casinastyle gaming. Ifl. 2 & n.1.) The Tribe requests that this Cougtn in the

Union by ordering ito comply with the dispute resolution process and payma

“the costs involved in ligating” the labor chargefled with the NLRB (Id. Prayel,
19 24.) The Union, on the other hand, argues #meillary labor disputes an

IS

age in

“improper collateral attack on NLRB proceedings,” an effort “to circumvent Ninth

Circuit review” of the NLRB'’s order discussed above, and the product of “procedural

gamesmanship (ECF No. 341.)
It appearstie reason thd8ribe and the Union’slisputehas spilled over int

this Court, however, is because fhibe is also suingwo other defendantsthe

O

State of California and Governor Edmund G. Brown, Jr. (collectively, “State”).

Paumatries to pull the State into the fray allegingthe Statehasfailed to take

“reasonable efforts to ensure” the Union would comply with the dispute resolution

process,including by failing to*direct[] [the Union] to first file any such unfair labor

practce claims through” that process, as opposed to procedutetly before the

NLRB. (SAC 1 285.) The State moves to dismiss for lack of subjecttter

jurisdiction, arguingPauma fails to demonstrate a justiciable controversy between

these two parties (State’s Mot., ECF No. 36.) The Union similarly moves to
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dismiss for lack of jurisdiction. (Union’s Mot., ECF No.-34 Pauma oppos€s.

(Opp’nto State’s Mot., ECF No. 38; Opp’n to Union’s Mot., ECF No) 37.

Pauma’s detailed pleading interweaaa®telling of the history of tribadtate
compacting in California, exposition on tNeRB’s jurisdictional jurisprudence, aj
colorful criticisms of he Union’s efforts to organize workers at Casino Pauma.
the Court is unconvinced by Pauma’s attempt to construct a justiciable conti
against thé&State to invoke federal jurisdictiomt most, Pauma’s factual allegatig
demonstrate the State has declined to participate in the Thdtesdispute, ha
taken “no official position on the matter,” and has rejected Pauma’s requ
voluntarilyagree “to be bound by a judgment issued by the Court in this (&%&C
19168, 171.) Thesallegatiors do not reveahn actuatontroversy between Paui
and the StateAnd the Court discerns no independent basis to exercise jurisg
over the Tribe’s remainindeclaratory relief antdreach of contract claims agai
the Union. Consequently, for the following reasons, the CARANTS the State’s
and the Union’snotions to dismiss.

BACKGROUND 2

As will be seen, Pauma claims this case turns on a model tribal ordthat]
is an addendum ta tribalstate gaming compacRauma ad the State of Californi
entered into this gaming compact under the Indian Gaming Regulator
(“IGRA™), 25 U.S.C. 88 27021. Hence, the Coulfirst provides a brief overvie
of IGRA before expanding upon thieibe’s allegations.
l. Indian Gaming Regulatory Act

“In 1988, Congress attempted to strike a delicate balance betwe

sovereignty of states and federally recognized Nadinerican tribes by passir

! The Court finds the State’s and the Unionistiors suitable for determination on t
papers submitted and without oral argumesgeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(1).

2 pauma’s Second Amended Complaint presents adifey page account of the evel
underlying this action. (SAC Yf-186.) The Court provides only a synopsis of the Tri
allegations here.
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IGRA.” Pauma Band of Luiseno Mission Indians of Pauma & Yuima Reservation v.

California, 813 F.3d 1155, 1160 (9th Cir. 2015)GRA’s general purpose I40
provide a statutory basis for the operation of gaming by Indian tribes as a m
promoting tribal economic development, salffficiency, and strong trib
government$ 25 U.S.C8 2702(1).

To accomplish thispurpose, IGRA “creates a framework for regula

gaming activity on Indian lands.Michigan v. Bay Mills Indian Cmty134 S. Ct.

2024, 2028 (2014) (citing 25 U.S.C. 8§ 2702(3)he Act divides gaming on Indig
lands into thee classes, Il, and Ill.” Seminole Tribe of Flav. Florida, 517 U.S
44, 48 (1996).IGRA then “assigns authority to regulate gaming to tribal and
governments depending on the class of gaming involvBdyLagoon Rancheria |
California, 789 F.3d 947, 949 (9th Cir. 201&n banc).

The final categorClass Il gaming—“includes the types of higstakes
games usually associated with Nevatide gambling. In re Indian Gaming
Related Case$831 F.3d 1094, 109Bth Cir. 2003)“Coyote Valley). “As a result
Class lll gaming is subjected to the greatest degree of control UGE&RX'S
regulations. Paumav. California 813 F.3d at 1060. A tribe may conduct Clas
gaming “onlyif such activities areonducted pursuant to a Trib&tate Compet
entered into by the tribe and a state that permits such gaming, and the Co
approved by the Secretary of the Intefiofd. (citing Coyote Valley331 F.3d 4
1097);see als@5 U.S.C. § 2710(d)(1), (3)(B)'hus, IGRA contemplates that a tr
and the relevant state shall negotiate to enter into a compact that (i) permits (

gaming and (i) may address various regulatory issues related to this type of ¢

See25 U.S.C. § 2710(d)(3)(AXC) (identifying the permissiblgamingcompact

topics to include standards for “maintenance of the gaming facility” and “licens
I. Paumas Compactwith the State
Historically, Pauma’s members “relied upon subsistence farming and f

funding to stave off destitution.” (SAT111.) In 2000Pauma sought to improy
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its members’ circumstances by opening a tribal gaming faciBge (df1 11+16.)
To do so, the Tribe entered into a trisghte gaming compact with the State of
California under IGRA. Tribal-State Compact Between the Stat&alifornia and
the Pauma Band of Mission Indiaff®auma Compact”), SC Ex. 1,ECF No. 33
1)

The terms of the Pauma Compact are not unique. In 1999, the State o

California and numerous tribes negotiated a form compt “1999 Compact/
SeeCoyote Valley 331 F.3d at 11097 (detailing the course of negotiations)
Pauma’s agreement is an executed version of the 1999 Con{faeSAC 1 68&

85, 114) When the State and various tribes were negotiating the 1999 Compact, ¢
point of contention was the collective bargaining rights of employees at tribal gaming
facilities. (Id. 1 69-76.) The Unionopposed the approval of any gaming compacts
that did not include desired protections for workeld. §(69.) The State’s negotiator
believed thessue of collective bargainimgyhtscould be “work[ed] out directly with

the Union? (Id.  72.) However, he initial discussions between the negotiating
tribes and the Uniotwere unfruitful” because of the Union’s efforts to invalidate a
voterinitiative concerning tribal gaming.d()

As the negotiation deadline for the 1999 Compact neared, the State presente
the tribes with its “final compact offer.” (SAC { 74.) “Since the tribes had|been
unable to agree upon labor relations provisisith the Union,” the State’s offer
included a provision requiring the tribes to provide an “agreement or other procedure
acceptable to the State for addressing organizational and representational rights ¢
Class Il Gaming Employees and other employees associated with the Tribe’s Clas
[l gaming enterprise.” (SAC | 75ee alsdPauma Compact § 10.4.) If the tribes
failed to do so by a set deadline, the 1999 Compact protheéejreememntould be
rendered null and void.SéePauma Compact § 10.4.)

“Fifty-seven tribes participating in the negotiations signed letters of intent to

execute the compacts . . . in accordance with the State’s request.” (SACWiB))

—-6- 16cv2660
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that, the signatory tribes continuednegotiate collective bargaining rights fasto
employees with the Union,” with the aim of reaching an agreement by thg 1999
Compact’'s deadline.Id.)
[ll.  Model Tribal Labor Relations Ordinance
The result of the tribes and union representatives’ efforts is the Model [Tribal
Labor Relations Ordinance dated September 14, 1999 (“Tribal Labor Ordinance” or
“Ordinance”). (SAC | 78see alsalribal Labor Ordinance, Attachment to Payma
Compact Add. B, SAC Ex. 1 at30.) The Tribal Labor Ordinance provides that:

Eligible Employees shall havke right to seHorganization, to formo

join, or assist employee organizations, to bargain collectively through
representatives of their own choosing, to engagether concerted
activitiesfor the purpose of collective bargaining or other mutual aid or
protection,and shall also have the right to refrain from any or all such
activities.

(Tribal Labor Ordinanc& 4.) Further, the Ordinanaiefines unfair labor practic

(D
(0]

for the tibe and labor organizationgld. 88 5-6.) It also provides for alternatiye
dispute resolution.Id. 8 13.) Specifically, the Ordinance states:

All issues shall be resolveexclusively through the bindindispute
resolution mechanisms herein, with tle&ception of a collective
bargaining negotiation impasse, which shall only go through the first
level ofbinding dispute resolution.

(Id. 8 13(a).)If the informal portion of the dispute resolution process is unsuccegssful,
thetribe and thdabor organizatiomre to submit their dispute to arbitration befofe a
mutually agreedupon arbitrator or several arbitrators from a-teember “Triba
Labor Panel” created under the Tribal Labor Ordinanfid. 8 13(c)(1).) Other
topics addressed by the Ordinance include procedures for union eleatiess &
eligible employees, and decertification of certified uniofid. 88 8, 10, 12.)
IV. Pauma’s Adoption of the Tribal Labor Ordinance

Pauma was not one of the tribes that participated in the negotiation of the 199¢
Compact and the Tribal Labor Ordinance. (SAC { 115.) Consequehdy,Pauma
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entered into the Pauma Compact in 2000, the Tribe did so via executing
version of the 1999 Compact “through a simple exchange of lettdrdhe Office
of the Governor.” Ifl. § 114.) Addendum B to the Pauma Compact states:

In compliance with Section 10.7 of the Compact, the Tribe agrees to
adopt an ordinance identical to the Model Tribal Labor Relations
Ordinanceattached hereto, and notify the State of that adoption no
later than May 52000. If such notice has not been received by the State
by May 5, 2000, thiompact shall be null and voidrailure of the
Tribe to maintain the Ordinance effect during the term of this
Compact shall constitute a material brea@ntiting the State to
terminate this Compact.No amendment of the Ordinanchall be
effective unless approved by the State.

(SAC Ex. 1 at #49.) Both the State and Pauma executed Addendum B to the
Compact. Id.) Further, Pauma provided notice to the State that on April 27,
the Tribe “adopted the Tribal Labor Relations Ordinance pursuant to Section
the” Pauma Compaetsatisfying the condition mentioned in Addendum B ab
(Id. at 1:51.) Although the Union allegedly negotiated the content of the Tribal L
Ordinance with other tribes, the Union is not a signatory to the Pauma Com
its Addendum B containing th®lodel Tribal Labor RelationsOrdinanceto be
enacted as tribal law(ld. at 1-41, 1:49.) Rather, e tribalstate gaming compa
was “entered into on a governmeatgovernment basis by and between” Pauma
the State. I¢l. at 1-5.)

Accordingly, having entered into the Pauma Compact to satisfy 1G
requrements to conduct Class Il gaming activities, Pauma opened a gaming
on its reservation in Pauma Valley the following year. (SAC Y 14, 116.)

V.  Labor Dispute at Casino Pauma

Over a decade later, the Union engaged in the aforementioned ef
unionize workers at Casino Paum&e€SAC 1 14456.) As part of its efforts, th
Union allegedly sought to allow Casino Pauma workers to use “card check e
procedures” to decide whether to make the Union their representeéise.id{ 5,
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134, 145, 15651.) Pauma, however, informed the Union “that any representa
effort would have to take place” according to “secret ballot election” procs
contained in the Tribal Labor Ordinancéd.({ 5.) Then, on May 25, 2012, a Unig
direcor invoked the dispute resolution process under the Tribal Labor Ordiji
and the Uniorlater proceeded to seek appointment of an arbitrdmot,the Unior
subsequently withdrew its requést arbitration under Pauma@rdinance (Id. 1
145-48.)

The Tribe taims the Union then “went berserk, filingheunfair laborpractice
charges against Pauma directly with the NLRBSAC  5) In doing so, Paum
alleges the Union “abandoned the ‘binding dispute resolution mechanism™ cor
in the Tribal Labor Ordhance. (Id. 1 156.) And, because the Union has opte

pursue its unfair labor charges against Pauma with the NLRB instéagl dispute

resolution process, Pauma claims it has incurred “at least $400,000” in legal f
expenses.” I¢l. 1 162.)
VI. Pauma’s Attempt to Involve the State

In September 2016, Pauma’s counsel sent a letter to the State of Cg
regarding “the Union’s neoompliance with'the Tribal Labor Ordinance. (SAC
167.) In a subsequent meeting at the State Capitol, Pauma’s counsel “reque
State’s assistance in holding the Union to the terms of the [Lidtheor Ordinance
or otherwise devising a fix for the solution.ld(] 168.) fn response, the Office
the Governor’'s Senior Advisdor Tribal Negotiations Joginder Dhillon explain
that the State did not have an offigmasition on the matter and thus would not
involved at the time, though he woutdmmunicate possible solutions should
think of any” (1d.)
VII. Pauma’s Lawsuit

Pauma filed this action on October 27, 2016, against the State and the
In its initial Complaint, the only claim Pauma pled against the Sta® for
declaratory relief. (Compl. 1 1484, ECF No. 1.) The Tribe alleged an ac
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controversy exists regarding the Tribal Labor Ordinance because Pauma is “

arguin

for the dispute resolution procedure in the” Ordinance, the Union is arguing for “the

NLRA,” and the State is purportedly “feigning indifferersespite demanding th
the signatory tribes agree to the [Tribal Labor Ordinance] in the first plate.Y
154.)

In Pauma’s Second Amended Compldiftaumasupplements itpleading

at

(

with allegations arising from a meanhdconfer meeting required by this Court’s

Standing Order for Civil Cases. (SAC 11 478.) Under this Court’s Standing

Order, [a]ny party contemplating the filing of any noticed motion before this Gourt

must firstcontact opposing counsel to discuss thorougigyeferably inpersor—
the substance of the contemplated motion and any potesgadlition” During such
a conference, Pauma alleges “counsel for the State questioned the

jurisdiction,” including byexplaining the State’s “perceptidhat Pauma’s suivas

Court’

really one against the Union, which meant that the State should not be a party to th

suit especially since Pauma had not alleged a breach of compact claim against tt

State” (Id. 1171.) Nevertleless, in an attempt &iminate the need for the Stat
motion to dismiss, counsel for Pauma agreed to disimesStatd] from the suit if
[it] stipulated to be bound by the order issued byCihert on the declaratory reli
claim” (Id.) The Statedeclined to “enter into such an agreement in order to s

[its] dismissal from the case.”ld() Based on this conduct, Pauma alleges the

0'S

ef
ecure
State

breacledthe implied covenant of good faith and fair dealing in the Pauma Cormpact.

(1d. 1 286-86.)
In addition, Pauma joins the Union in its declaratory relief cla{®@AC 11

18794.) Pauma also pleads a series of claims alleging the Union has purg

3 Paumareviouslyfiled a First Amended Complaint, which thex&t andheUnion moved
to dismiss while Pauma moved for leave to amienfile a SecondAmended Complaint (ECF
Nos. 1315.) “In light of the liberal policy favoring amendment,” the Court granted Pau
request to amend and deferred consideration téridants’ challenges to Paumastion (ECF
No. 32.)
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orted

ma’s




© 00 N o o -~ w N Pk

N RN DN N N N N N DN R PR R R R R R R R
0o N o O~ W N RBP O © 0 N O oM W N L O

breached the Pauma Compact by not adhering to the dispute resolution proce
Tribal Labor Ordhancethat was enacted by Pauma and appended to the |
Compact (Id. 11 195279.)

The State now movesnder Federal Rule of Civil Procedure 12(b){a)
dismiss Pauma’s claims against it for lack of subject matter jurisdictiState(g
Mot. 1:2-25, 5:21-11:6, ECF No. 36. The Union similarly moves to dismi
Pauma’s claims involving the Union. (Union’s Mot. 4:12:16 ECF No. 34

LEGAL STANDARD

ssin

Pauma

5S

A motion to dismiss undeRule 12(b)(1) challenges the jurisdiction of a

federal court over the subject matter of the complaifed. R. Civ. P. 12(b)(1
“It is axiomatic that ‘[flederal courts are courts of limited jurisdiction. They po
only that power authorized bgonstitution and statute, which is not to be expal
by judicial decree.””Vacek v. US.Postal Sery.447 F.3d 1248, 1250 (9th Cir. 20(
(quotingKokkonen v. Guardian Life Ins. Co. of Afmll U.S. 375, 377 (1994))lt
is to be presumed that a cause lies outside this limited jurisdiction, and the bt
establishing the eurary rests upon the party asserting jurisdictioid”; see alsg
Thompson v. McComp89 F.3d 352, 353 (9th Cir. 1996).
ANALYSIS

l. State’s Motion to Dismiss

The State argues this Court lackshject mattejurisdiction becausdPauma
does not identify guitablebasis for jurisdiction and fails to plead a live, justicig
controversy between the Tribe and the StaBtate’s Mot. 1:225, 5:21+11:6.)
Although there is a colorable ground for federal jurisdiction for Pauma’s g
against the State, the Court agrees that Pauma does not plead a requisite co

between these two parties.

4 Both the State and the Union alternatively move under Rule 12(b)(6) to dismisa’'#
claims for lack of plausibility and under Rule 12(f) to strike certaiagaliions in the Secor
Amended Comglint. Becausthe Court ultimately grants their motions based on a lack of su
matter jurisdiction, the Court does not reach these alternatinugests
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A.  Basis for Jurisdiction
Pauma’s Second Amended Compladentifies the following bases for th
Court’s subject matter jurisdiction:
e The Indian Commerce Clause of the U.S. Constitution, U.S. Cahkt.
88, cl 3;
e The Federal Arbitration AqtFAA”) , 25 U.S.C. § 270%t seq,.
e IGRA, 25 U.S.C. § 2701, artahterpretive case lawuchasCabazorBand
of Mission Indians v. Wilseri24 F.3d 1050, 10556 (9th Cir. 1997)
e Federal question jurisdiction, 28 U.S.C. § 1331,
¢ Indian tribes jurisdiction, 28 U.S.C. § 1362;
e The Declaratory Judgment Act, 28 U.S.22Z)1; and
e Section 9.1 ofhePauma Compact
(SAC ¥ 10.) Many of theséems do not provide an independent basis
jurisdiction® The Court focuses on the tviterchangeablgossibilities that ma|

IS

for

y

provide jurisdiction: the federal question statut®,\2S.C. § 1331, and the Indian

tribes statute, 28 U.S.C. § 1362.

> These are: (1) the Indian Commerce Clause, (2) the Federal Arbitration Atihe
Declaratory ddgment Act, and (4) Section 9.1(d) of the Pauma Compact. First, the

Commerce Clause, which grants Congress the authority “[tjo regulate Coenmer with the

Indian Tribes,” does not vest this Court with jurisdictiddeeU.S. Const. art. |, 8 8, cl. 3The
“Indian Commerce Clause makes ‘Indian relations . . . the exclusive provirfedesal law.”
Seminole Tribe of Fla517 U.S. at 6qquoting County of Oneida v. Oneida Indian Nation
N.Y, 470 U.S. 226, 234 (1985)). But it alone does not provide jurisdiction here.

Second, although “the Federal Arbitration Act creates federal substantivedaining the
parties to honor arbitration agreements, it does not create any independentdieeisiah
jurisdiction.” Southland Corp. v. Keating65 U.S. 1, 16 (1984).

Third, the Declaratory Judgment Act is not an independent basis for jurisdiction doé
is “procedural only.”Aetna Life Ins. Co. of Hartford, Conn. v. Hawqr890 U.S. 227, 240 (1937
This Act “enlarged the range of redies available in the federal courts but did not extend
jurisdiction.” Skelly Oil Co. v. Phillips Petroleum C&39 U.S. 667, 671 (1950).

Fourth, Section 9.1 of the Pauma Compact does not create jurisdiction. Section 9.1
that the parties may resolve a dispute “in the United States District Court wherd#ie Gaming
Facility is located.” (Pauma Compact 8§ 9.1.) The parties, however, have “no fpoe@rfer
jurisdiction on the district court by agreemen®&e Morongo Band of Missitmdians v. CalState
Bd. of Equalization858 F.2d 1376, 1380 (9th Cir. 1988).
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Under the federal question statute, a district court dagifial jurisdiction of
all civil actions arising under the Constitution, laws, or treaties of the Unit¢elsS|
28 U.S.C.8 1331. Similarly, under the Indian tribes statute, the court tiagifal

jurisdiction of all civil actions, brought by any Indian tribe . . . , wherein the matter

in controversy arises under the Constitution, laws, or treaties of the United $tates.

Id. 8 1362. Thus, where a tribe is bringing suit, theseipions are duplicative-
the existence of jurisdiction under both provisialepends onwhetherthe actior
arises undefederal law. See d. 88 1331, 1362see also Gila Rivemidian Cmtyy.
Henningson, Durham & Richardspé26 F.2d 708, 714 (9th Cit980)(declining to
interpret the “arissunder” language ithe Indian tribes provision more broadly tt
the correspondindanguage in the fedal question statute).

“For a case to ‘arise ued federal law, a plaintif6 wellpleaded complair
must establish either (1) that federal law creates the caustiaf ar (2) that th
plaintiff’ s asserted right to relief depends on the resolution of a substantial g
of federal law.” K2 Am. Corp. v. Roland Oil &as LLC, 653 F.3d 1024, 1029 (9

Cir. 2011) (quoting®?eabody Coal Co. v. Navajo Natidv3 F.3d 945, 948 (9th Cj

2004). That a federallyecognized tribe is involved in the action “is not, by itg
sufficient to raise a federal questibnPeabody Coal373 F.3dat 949 (citing Gila
River, 626 F.2d at 714 Consequently,féderal courts do not have jurisdiction o
run-of-the-mill contract claims brought by Indian tribesCabazon Band of Missic
Indians v. Wilson124 F.3d 1050, 1055 (9th Cir. 1997)

® Although these two statutes now “appear][] largely duplicative,” when the Indlies
provision was enacted, the federal question statute “still contained an amountroversy|
requirement.”13D Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 3579 Ii
Tribes (3d edsupp.2018). “The purpose of 8 1362 was to permit Indian tribes or bands of tf
described in the statute to bring a suit arising under federal law regardless ashdhbet in
controversy.”ld. Now that the federal question st@&does not require an amount in controveg
the Indian tribes statute “is generally superfluousl.; see also Winstead v. J.C. Penney, @83
F.2d 576580 (7th Cir. 1991) (Posner, J.) (“The elimination of the minimum amount in contrg
from section 1331 made of the numerous special federal jurisdictional statutesqthiegd ng
minimum amount in controversy . . . so many beached whales, yet no one thought to rep
now-redundant statutes.”).
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Pauma’s dégations seek tpleadclaims arising under IGRA, which the Co
introduced abovelGRA explicitly confers federal question jurisdiction for sev
causes of action specified in the statutgee25 U.S.C.8 2710(d)(7)(A)(i3iii).
These are: (13n action based on a state’s failure to enter into negotiations to
tribal-state compact or to condubtisenegotiations in good faith; (2) an action
enjoin casindike gaming conducted on Indian landst is conducted in violatig
of a compact; and (3) an action by the Secretary of the Interior to enforce meg
procedures in the event a compact cannot be rea®eeglid. The Tribe's claimg
do not fitinto any of these categories.

In addition tothese express causes of action, the Ninth Circuit has inter
IGRA to allow a tribe to sue a state to enforce obligations in a isitadé gamin
compact. Cabazon 124 F.3d atl055-56. In Cabazon four tribesentered intgq
gaming compacts witGalifornia and‘agreed to submit the question of whethe
license fees collected pursuant to California HeReing Law are permissib
underlGRA” to the district court.ld. at 1053, 1062 .Ultimately, the Ninth Circuit
held these fees were not permissible,dnde the case was remanded to the dis
court,the State “refused to pay the f¢back]to the [tribes], declared the Comp4
invalid,” and argued “the district court lacked subject matter jurisdiction to er
the Compacts.’ld. at 105!.

Backup on appealthe Ninth Circuit concluded the tribes’ “action seeking
enforce the Tribabtate Compacts clearly and necessarily arises under,[GR#ch
resulted in federal jurisdictioander 28 U.S.C. 88 133nd 1362. Cabazon 124

"The Supreme Court held 8eminole Tribe of Florida v. Florid®17 U.S. 44 (1996), th
Congress lacked authority under the Indian Commerce Clause to abrogese sste¢reigr
immunity. Consequently28 U.S.C. § 2710(d)(7) does not allow a suit against a state unlg
state waives its sovereign immunity. “The practical effect of this holding is ¢oaaky from
tribes the ability to force states to comply with IGRAompacting scheme.Hein v. Gpitan
Grande Band of Diegueno Mission India@91 F.3d 1256, 1261 (9th Cir. 200(@auma allegg
the State waived its immunity in the Pauma Compact and California Government Code §
(SAC 1 11.) Because the Court ultimately concludes it lacks jurisdiction over Pauma’s
against the State, the Court need not reach the issue of state sovereign immunity.

—-14 — 16cv2660
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F.3d at 1050. The Court of Appeatsaasoned that the federal interest at stake
substantial enough to confer federal quesfimmsdiction becauseCongressjn
passing IGRA, did not create a mechanism whereby states can make empty f
to Indiantribes during goodaith negotiations of TribalState compacts, knowif
that they may repudiate them with immunity whenever it serves their purplos
at 1056. The Ninth Circuétlsoagreed with theharacterizatioof the federal interes
by the district courtwhich had noted:

It would be extraordinary were [IGRAfo provide jurisdiction to
entertain a suit to force the State to negotiate a compact yet provide n(
avenue of relief were the State to defy or repudiate that very compact
Such a gap in jurisdiction would reduce the elaborate structure of IGRA
to a virtual nullity since a state could agree to anything knowing that it
was free to ignore the compact once entered inBRA is not so
vacuous.

Id. at 1056 (quoting the district courttsder); but see idat 1062-65 (Wiggins, J
dissenting on the ground that there is “no reason for the federal courts to bec
arbiter of any and atlisputes that may arise out of” tribstlate ompacts).Thus the
Ninth Circuitrejected theState’sjurisdictional argument angroceeded to addre
the State’ssovereign immunity@nd the merits of the disputéd. 1056-62.

Here, Pauma brings clainagainst the Stat®r declaratory relief and brea
of the implied covenant of good faith and fair dealing based on the Pauma Cq
(SAC 11 28686.) Providedthat Pauma’sieclaratory relief clainmaisesa federa
interest that is as substantialths interesimplicated bya breach of compact clai
against the State, the Court concludes IGRA, as interpretédaazon provides §
colorablebasis for jurisdiction over these claimshey must still be justciable,
however

B. Justiciable Controversy

Beyond arguing there is no jurisdictional basis for Pauma’s claims, the

was

DromMis
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D

U7
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State

contendsPauma fails to allege a justiciable controversy between the Tribe and the

State. (State’'s Mot. 5:23:24, 9:12-10:5.) The Court first considers Paum
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request for declaratory relief, which was the sole cl@jarest the State in the Tribe
initial Complaint. The Declaratory Judgment Act states that “[ijn a case of
controwersy within its jurisdiction . .any court of the United States, upon the fi
of an appropriate pleading, may declare the rights and other legal relations
intereste party seeking such declaration, whether or not further relief is or co
sought.” 28 U.S.C. § 2201(a)‘[T]he phrase ‘case of actual controversy’ in thet
refers to the type of ‘Cases’ and ‘Controversidsit are justiciable under Artic
[1l.” Medimmune, Inc. v. Genentech, [r$#9 U.S. 118, 126 (2007quotingAetna
Life Ins. Co. v. Haworth300 U.S. 227, 240 (1937Rccord Am. States Ins. Co.
Kearns 15 F.3d 142, 143 (9th Cir. 1994)

Accordingly, when a party pursues declaratory relief, the court must detq
whether Article llI's case or controversy requirement is satisfése, e.gPrincipal
Life Ins. Co. v. RobinsgR94 F.3d 665, 669 (9th Cir. 2005Yickland Oil Terminal
v. Asarco, InG.792 F.2d 887, 893 (9th Cir. 1986)he inquiry “is whether the fac
alleged, under all the circumstances, show that there is a substantial cont
between parties having adverse legal interests, of sufficient immediacy and re
warrant the issuance of a declaratory judgmeBeé Medlmmuneb49 U.S. at 127
accord United States v. Brarer338 F.3d 971, 975 (9th Cir. 2003) (noting 1{

'S
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’
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standard determines the “constitutional ripeness of a declaratory judgmenit)action

If this standard is not met, there “is no case or contrgVéexause the “case is 1
ripe for review,” and the “court lacks subjauatter jurisdiction.”Principal Life Ins.
Co, 394 F.3d at 669 (citingearns 15 F.3d at 143).

The facts alleged in Pauma’s Second Amended Complaint do not demc
an actual controversy with the State. The crux of the Trdmienis that the Uniol
is not abiding by the Tribal Labor Ordinance’s alternative dispute mechanism.

19 48.) The Union has instead allegedly circumvented the Ordinancpleated|y

filing unfair labor practiceharges “directly with the NLRB.”(Id. {1 4, 185, 192

199, 206, 213, 220, 227, 234, 241, 248, Z%3) Accepting the Tribe’s allegatiot
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as true, it$ clear thathere is adispute between the Tribe and the Union ovel
enforceability of the Ordinance’s alternative dispute mechanism.

The same cannot be said with respect to the Sédtéhe threshold, the Sta
is absent from Pauma’s description of the actual controweity pleading:

This action presents an actual and live controversy as to whether the

[Ordinance]obligates the Union to resolve any work related dispdtes
including unfair labor practice chargeshrough the binding dispute
resolution process set forth within the ordinance rather than the
administrative courts of the NLRB, and whether Pauma hasvdhd
continue to sustain damages as a result of the Union’s refusal to abids
by the terms of an agreement that it negotiated and accepieel.
district court has the power to remedy this dispute in accordance with
the Prayer for Relief, infra.

(SAC 1 13.) Further, in considering the remainder of the Tribe's pleadtagime
does not allege facts demonstrating the State has taken an adverse positio
the Tribe with respect to the Tribal Labor Ordinance. Rather, Pauma alleg
after the Tribesent a letter to the State and met with it in the State CapitoGttie
informed the Tribe that “the State did not have an offjptaition on the matter ar
thus would not get involved at the tihe(SAC § 168;see also idf 269.) That is
the only concrete factual allegation regarding the State’s conduct prior to thg
of this action. There is no allegation that the State controls the Union or has
the Union in filing unfair labor practice charges with MieRB. There is similarly
no allegation that the State has taken any action whatsoever against Pauma 1
the Ordinance during the Tribedsmgoingdispute with the Union.

The Court recognizes that a model of the Tribal Labor Ordinan
incorporated into Pauma’s Compact with the State. Under Section 10
Addendum B of the Pauma Compact, the Tribe was required to adopt the
Labor Ordinance. It did. If Pauma fails to “maintain the Ordinance in effect ¢

the term of [the] Compact,” the State has the power to terminate the Comj

account of the Tribe’s “material breach.” But, again, there is no dai@vidence
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that the State has threatened to terminate the Compact or otherwise taken an adve

action against the Tribe. €hgravamen of Pauma’s pleadisghat theUnion—not
Pauma—has failed to adhere to the Ordinance.

Pauma attempts to demonstrate an actual controveitsyopposition, but th
Court is unconvinced. The Tribe leans on the Supreme Court's decis
Medimmuneg arguing that Pauma “is in the samespion as the petitioner
Medimmuneas both are ‘coercedontracting parties who file suit to determine tl
rights after being faced with the pseait predicament of abandoning said right:
risking prosecutiori (Opp’nto State’s Mot6:11-14.) Yet, an examination of tl
Supreme Court’'s decision iMedimmunebolsters this Court’'s conclusiemot
Pauma’s.

In Medimmunethe petitioner andespondent entered into a patent lice
agreement. 549 U.S. at 121. The agreement provideetitiener with the right t

make and sell licensed producto long as the company paid royalties to

respondent. Id. Several years later, the respondentt dbe petitioner a lette

expressing its belief that one of the petitioner’s products wasred\by a patel

addressed in the license agreement. Thus, the respondent conveyed|i

expectation that the petitioner would ghgrespondentoyalties. Id.
The petitioner, however, “did not think royalties were owing, believing
the[relevant] patent was invalid and unenforceabl®edimmung549 U.Sat 121

22. Nonetheless, the petitioner viewed the respondent’s letter “to be a ce=rtd

11

jon in
n

neir

5 or

ne

rnse

O

enforce the [relevant] patent,” terminate the parties’ agreement, “and suéefolf pa

infringemaent if petitioner did not make royalty payments as demandktl.at 122
Consequently, “[ulnwilling to risk such serious consequences, petitioner pg
demanded royalties ‘under protest and with reservation of all of [its] rightd.’
(alteration n original). The company then filed a declaratory judgment action ag
the respondent seeking a determination that the underlying patent was

unenforceable, or not infringed.ld. at 12122. In light of the foregoing
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circumstances the SupremeCourt held thee was a justiciable controvers
Id. at137.

Like the companies iMedimmunethe State and Pauma are parties t
agreement-the Pauma Compact. But the similarities end there. Pauma dd
allege the State has taken action to enforce the Compact against the T
committed conduct that the Tribe views “to be a clear threatdto’so Sesg
Medimmune549 U.S. at 122. Pauma’s theory is tNEdIimmuneas analogou
because the Tribe claims it risked prosecution if it did not “comply with the NL
procedures and orders” after the Union chose to allegedly abandon the
Ordinance’s dispute resolution mechanism. (Op@nState’s Mot.6:25-28.)
“Given the contempt powers of the NLRB,” Pauma contenrddike the petitione
in Medimmune—“had to bring suit to ameliorate a big and quickly devol
guandary created by the Union’s coercive actionkd” 7(5-7.)

The Tribe’'s comparison does not survive scrutiny. Pauma claims

threatened by the contempt powers of the NLRB, but Paimat suing the NLRB.

It is suing the State of California. These arguments do not suppobfthere is 8
substantial controversy . . . of sufficient immediacy and reality” between Paur
the State See Medimmun&49 U.S. at 127Consequently, the Coud unpersuade
by Pauma’s attempt to analogize this cagdédImmunés circumstances.

The Tribe also attempts to use the State’s opinion that there is no
controversy tacreate one. Pauma argues the State’s “impassioned defense
suit shows” the State “is heavily invested in the outcome of this case and aq
concert with the Union.” (Opp’to State’s Mot4:15-18.) The Court disagrees. T
State has filed a motion to dismiss arguing first and forethasthere is no caser
controversybetween it and the TribeThe State’®elief that there is noontroversy
does not create one. In sum, Pawfiactualallegations fail tashow a justiciabl

controversy to support the Tribe’s declaratory relief claim against the State.

—-19 - 16cv2660
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* % %

Given that there anasufficientfactual allegationto demonstrate a justiciab

declaratory relief claim, the Coumhevitably reaches the same conclusion
Pauma’s nebulous claim for breach of the implied covenant of good faith a
dealing. In support of this claim, Pauma seé&sisea courtmandatedneetand

confer session to inject an actual controversy into this lawAsitnentionedPauma

allegesthat after it filed its initial Complaint, the parties participated imeetand

confersession requirely this Court’s Standing Order for Civil Cadesdiscuss a

anticipated motion to dismigsy the State (SACY 176-73.) There, “counsel for

e
for
nd fair

n

the State questioned the Court’s jurisdiction” and “explained its perception that

Pauma’s suitvas really one against the Union, which meant the State should
a party to the suit especially since Pauma had not alleged a breach of compg
against the State.”Id. § 171.) Pauma’s coundbken“agreed to dismighe State [
from the suitif [it] stipulated to be bound by the order issued byGberton the
declaratory relief claim,” but the State declined “to enter into such an agree
(1d.)

Paumauses thisneetandconfermeeting in its Second Amended Compli
to try to stitch together a justiciabtentroversy by adding a claifar breach of thg
implied covenant of good faith and fair dealing in the Pauma Compact. (S
280-86.) Pauma claims the Statéi¥ lack of an official position on the Tribe’
dispute with the Union(jii) unwillingness to voluntarily participate in this laws
and (iii) decision to decline Pauma’s dismissal oflgmonstrateshe Statehas
breached Pauma’s “reasonable expectations” und@atimea Compact.id. 1 284.)
Pauma also claims the State has failed “to take reasonable efforts to ensurt
privy in interesthe Union would comply with thEribal Labor Ordinance]even fif
that simply meant directing it to first file any such unfair labor practice c
through the procedure in the [Tribal Labor Ordinangkile the declaratory relig

claim in thismatter was being adjudicated.ld( Y 285.) Yetagain, theras no
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allegation that the State has aided the Uniorthat the Statdhas the power f{
“direct]]” the Unionto do anything.This effort touse a courtnandated meeind
confer session teransmute an inchoate declaratory relief claim injosticiable
breach of contract claim is not convincing

Regardless of the legal theory employed, when the Court examirfestilned
allegationsn Pauma’s pleading regarding Pauma and the State, the Court d
discernan actual case or controvetsgtween these parties. Pauma has the b
of demonstrating subject matter jurisébet, which includes a justiciab
controversybut it does not meet this burden. Consequently, the CBRANTS
the State’s motion to dismiss Pauma’s action against it for lack of subject
jurisdiction.

Il. Union’s Motion to Dismiss

Having dismissed Pauma’s claims against the State for lack of jurisdictiq
Court considers whether it has jurisdiction over Pauma’s remaining claims §
the Unon. Aside from seeking comparaldeclaratory relief, Pauma is suing
Union for breach of the Tribal Labor Ordinance, with the Tribe charaictgrits
claims as being fobreach of the Pauma Compac8AC 11 195279.) In its own
motion to dismiss, the Union argues that there is no independent basis to ¢
jurisdiction over Pauma’s claims against the Union. (Usiokfot. 6:149:5.)
Relatedly, the Union argaé¢hat if the Court dismisses the Tribe’s claims agains
Statefor lack of jurisdiction,there is no basis to invokeplemental jurisdictio
over the Tribe’s remaining claimsld(12:3-11.)

The Courtagreesthat there is no independent basis for jurisdiction ¢
Pauma’s claims against the Union. In making this determinatima Cour
recognizes th@otential obstaes to Paumdringing “breach of compact” claim
against the Union. For example, the Union is not a signatory to the Pauma C
or the agreement'®\ddendum Bthat attaches the Tribal Labor Ordinance to
adopted by Pauma. (Pauma Compact, ECF Nd. 83Ex. 141, 49.) In the sam{
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vein, theUnion is notidentified as a party to thBauma Compact. Id. at 1-1
(providing “[t]his TribalState Gaming Compact is entered into on a governtoe
government basis by and between [Pauma] and the [tat]ant to [] [[GRA]"))

In addition, Pauma does not allege it negotiated the Pauma Compactontie

of the Tribal Labor Ordinanceavith the Unionr—the Tribe alleges it executed {
Compact “through a simple exchange of letters with the Office oGitneernor.”
(SeeSAC 11 11415.) Finally, the plain language of the Pauma Compact reg
the Tribe to adopand maintain the Tribal Labor Ordinance as tribal law to adq
“organizational and representational rights of Clalsgdining Employees.” @ima
Compact § 10.7, Add. B.) Thsompactrequirement plainly places an enforceg
obligationon Pauma, not the Stater any other party. See id. Cf. Unite Herg
Int’l Union v. Pala Band of Mission IndianS83 F. Supp. 2d 1190, 1198 (S.D. (
2008)(Whelan, J.) (finding the Tribal Labor Relations Ordinance is “incorporat
reference” into the 1999 Compact “only in the most technical $ense

Those potential obstacles aside, in assessing jurisdiction, the Coudopt
as true Pauma’s allegation that the Union “accepted” the Tribal Labor Ordi

(SAC { 13.) The Court will also assume, for the sake of argument, that becal

nt

he

uires

Iress

\ble

Cal.
ed by

a
nance

Ise the

Union accepted the benefits of an ordinance enacted by Pauma as trikahdaw,

because @&opy of the tribal ordinance iacorporated into the Pauma Compac
part of Pauma’s agreement with the State, that means the Tribe ¢hado®n for
“breach of compact.(SeePaumaCompact § 10.7, Add. B.)

Having adopted Pauma’s framing of the @at andhetribal ordinancethe
Courtrepeatghat as a starting point it do&sot have jurisdiction over ruof-the-
mill contract claims brought by Indian tribésSeeCabazon 124 F.3d at 1055In
its oppositiorto the Union’s motionthe Tribe argues that its claims do not fall ur
this categorypecause thegreinsteadanalogous to thur tribes’ breach of compay
claims against California il€abazon Id. at 1050. As summarized above,

Cabazonthe Ninth Circuit concluded the tribegctionagainst the statir breach
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of their tribalstatecompacts presented a substantiabugh federal interest to
“arising under” IGRA. Seeid. at 105556 (citing Merrell Dow Pharm Inc. v.
Thompson478 U.S. 804, 814 n.1Ad986). The Tribe argues that the “similariti
betweerCabazorand the instant matter could not be any more apparent.” (@p
Union’s Mot.12:4-6.) The “only wrinkle between the present case @aldazory’
in Pauma’s view, is the addition of the Union “in the compact disputd.”14:12-
13))

This distinction is more than a wrinkle. Again, ttefaultruleis that a federa

court does not have jurisdiction over a tribe’s general contract cl&asazon 124

F.3d at 1055.In deviating from tht rule in Cabazon the Ninth Circuit reasone

there is an important federal interest in enforcing “TriB&te compacts in tf

federal courts” becaus€ongress,n passing IGRAdid not create a mechanis

whereby states can make empty promises to Indlidgnes during goodaith
negotiations of TribalState compacts, knowing that they may repudiate them
immunity whenever it serves their purpdséd. at 1056. As the district court h

also recognized:It would ke extraordinary were [IGRAtp provide jurisdiction tq

entertain a suit to force the State to negotiate a compact yet provideenoe

of relief were the State to defy or repudiate that very conipdatt.

The same concerrdo not arise here for Pauma’s claims against the U
The Union as a private party, cannot evade its allegaatractualpromises with
assertions oftatesovereign immunity.See Cabazqrl24 F.3d at 1056;f. Unite
Here 583 F. Supp. 2dt1198(noting in the context of an action between the U
and a different tribe, the necessity to provide a federal for@alb@zorwasmissing
because “neither litigant is significantly disadvantaged by proceeding in a s
tribal foruni’). And there is no comparable danger th&deral court’s failurdo
entertain the Tribe’breach of compadtlaims against the Union “would reduce
elaborate structure of IGRA to a virtual nullitySee Cabazqri24 F.3d at 1056.
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Consequently, at a minimum, the importance of any federal interest rai
Pauma’s allegetlreach ofcompactclaims against the Union is diminished in th
circumstancesSee Cabazqri24 F.3d at 105%6. Giventhe foregoing, tis Court
is wary of “[becoming] the arbiter of any ant disputes that may arise out
[gaming compets].” See Unite Hereb83 F. Supp. 2d at 1197 (alterations in origi
(quoting Cabazon 124 F.3d at 1064 (Wiggins, J., dissentjray)d expressing th
caution where “neither [] IGRA n&abazorexpressly confer federal jurisdiction {
this type of action”). Indeed, Pauma does not identify any decisidhss circuit
that have extenddgdabazors reasonindo a situation involving a party thatngither
the“staté nor the“tribe’ in a tribatstategamingcompact under IGRA.SeeOpp’'n
to Union’s Mot. 10:616:12; see alsdJnion’s Reply 4:1617 (arguing that “[n]d
court has adopted Pauma’s expansive theoGatiazorjurisdictionri’).) Ultimately,
none of the Tribe’s arguments convince this Court that Pauma’s claims aga
Union present a substantial enough federal interest to allow these claims
under IGRA. See28 U.S.C. § 1331, 1362.

In sum this is a Court “of limited jurisdiction,” and “[i]t it0 bepresumec

that” Pauma’s claims against the Uniore[Jioutside this limited jurisdiction.”Seg

sed by

ese

of
hal)
B

or

A
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o aris

Kokkonen511 U.S. at 377. Pauma does not meets its “burden of establishjng the

contrary.” See id.The Court consequenttyRANTS the Union’s motion to dismig
for lack of jurisdiction.

CONCLUSION

In light of the foregoing, the CouBRANTS the State’s motion to dismiss 1

lack of subject matter jurisdiction anBERMINATES AS MOOT the State’s

accompanying motion to strike allegations in Pauma’s pleqi@§ No. 39. The
Court similaty GRANTS the Union’s motion to dismiss for lack of subject mg
jurisdiction andTERMINATES AS MOOT the Union’s accompanying motion
strike (ECF No. 34.
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In opposing the motions to dismidBauma requests leave to file a Tk
Amended Complaint in #h event that this Court grants the State’'s and Un
motions. (Opp’n to Union’s Mot. 15:196:12; Opp’n to State’s Mot. 26:3lh light
of concerns ovejurisdiction andthe futility of a proposed amendmertgetCourt
defers determining whether grargileave is appropriatentil the Courtmay review
aproposed amended pleading. If Pauma seeks ta fileird Amended Complaiy]
it must first file a noticed motion for leave to amenith the proposed pleadir
attached and in compliance with Civil Lodalile 15.1. Any such motion must
filed no later thanOctober 19, 2018 Accordingly, the CourtDISMISSES

WITHOUT PREJUDICE Pauma’s Second Amended Complaint (ECF No 33).

IT IS SO ORDERED.

DATED: September 28, 2018 ( nitiia *-L;.%r;et,!/f_:lf-t_.;(:

Hon. Cynthia Bashant
United States District Judge
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