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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PAUMA BAND OF LUISENO Case No. 6-cv-2660BAS-AGS

MISSION INDIANS OF THE

PAUMA AND YUIMA ORDER DENYING MOTION

RESERVATION FOR LEAVE TO FILE THIRD
Plaintiff AMENDED COMPLAINT

v [ECF No. 44

UNITE HERE INTERNATIONAL
UNION: STATE OF CALIFORNIA;
GAVIN NEWSOM, as Governor of
the State of California,

Defendan.

OVERVIEW 1!

This action is an offshoot fromlatter labor dispute between a union an
casino operatorPlaintiff Pauma Band of Luiseno Mission Indians of the Paun
Yuima ReservatioffPauma” or “Tribe”) is a federallyecognized tribe thatperates
Casino Pauma on its reservationNorthern San Diego County.“About 2,900
customers visit Casino Pauma each day,” and the Casino “employs 462 emp
CasinoPauma vN.L.R.B, 888 F.3d 1066, 1070 (9th Cir. 2018)

! The Courtset forthan overview and background for this action in its order dismissin
Second Amended ComplaintS€eOrder Granting Defs.” Motdo Dismiss (“MTD Order”) 1:28
11:7, ECF No. 43.)Except forchangego reflect the Court’s prior rulingnd Pauma propose
amended pleadinghe Court restatdbhese sections
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In 2013, Defendant UNITE HERE International Union (“Unionyvhich
represents service and manufacturing employees, began an organizing
Casino PaumaThe Tribeclaims thisorganizingeffort involved a series dfantics;
including the Union invitingThe San Diego Union Tribun® a “staged rally.
(Proposed Tha Am. Compl. (‘TAC”) 11 15154, ECF No44-2.) There, the Trib
highlights that aasinoemployeeallegedlyspoke “exclusively through a translats
and ‘explained that she waa took n the casino’s pizza restaurant’ who ha&x6
hourly salary, but nevertheless struggled to p&260 a month for health insurarn
for herfamily’ of undisclosed sizé.(ld. { 154.)

As another tacticRauma alleges the Union “went berserk,” filing a flurry
unfair labor practice charges agai@sisinoPauma with teNational Labor Relation
Board (“NLRB”). (TAC § 5.) Pauma claims that “the one thing that all of th
charges have in common is that tle&gk to turn Casino Pauma into a soapbo
the Union, whereby sympathetic employeas communicate the Union’s mess
directly to customersn any ‘guest areadbf the gaming facility or associate
property—whether that is within a shuttle bus, acrosestaurant table, inside
family changing room, or underneath a bathroom stélt.)

Ultimately, however, the Union’'shargeded to the General Counsel of {
NLRB filing severabdministrative complaints against Casino Pauma for unfair
practices. CasinoPauma v.N.L.R.B, 888 F.3dat 1071 The General Counsel
allegations included that Casino Pauma haterfere[ed]with the distribution o

union literature by employees neae fublic entrance tithe] casino,™threaten[ed|
employees with discipline for distributing ion literature at hat location, and
“‘interrogat[ed]an employee about her union activityd. at 1071 n.1 After a three
day trial, am administrative law judge determinédasinoPaumaviolated thg
National Labor Relations Act, 29 U.S.C. § Ilseq. in most of the ways th
General Counsel alleged,” and the NLRB affirmdd. at 1071;see also Casin

Pauma (Casino Pauma)|I363 N.L.R.B. No. 60 (Dec. 3, 2015).
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The Tribe andhe Union continued their dispute in the Court of Appedlbe
NLRB filed a petition for enforcement of its ordegainst Casino Paunmathe Ninth

Circuit, the Tribe filed a separate petition for review, and the Union intervened in

opposition to PaumaSeeCasinoPauma vN.L.R.B, 888 F.3d at 1072The Ninth
Circuit rejected the Tribe’s challenges and granted the NLRB’s petitio

n for

enforcement. Id. at 1085. In doing so, the Ninth Circuit upheld the NLRB’s

“determination that trib@wned casinos can be NLR#Zovered employes;,” andthe

courtconcluded theNLRA governs the relationship between Casino Pauma and its

employees.”Seed. at 1079.

In the offshoot before this Court, Pauma alleges that by filing the sefies of

unfair laborpractice chargedirectlywith the NLRB, the Union has skirted a bind
dispute resolution procesgTAC 11 5, 156864.) Thisdisputeresolution process

ng
IS

found in a tribal labor ordinance that the State required Pauma to enact to engage

casinoestyle gaming. I¢l. 2 & n.1.) The Tribe requests that this Cougtn in the

Union byforcing “arbitration of any open unfair labor practice claims” and ordéring

the Union tgpayPauma “the costs involved in litigatintie labor chargefded with
the NLRB (Id. Prayer {1 24.) The Union, on the other hantlas argue this
ancillary labor disputés an “improper collateral attack on NLRB proceedings)
effort “to circumvent Ninth Circuit review” of the NLRB’s order discussed ab
andthe product of “procedural gamesmanshifECF No. 341.)

TheTribe and the Union'disputehas spilled over into this Cousecause th
Tribeis also suingwo other defendantsthe State of California arf@dovernorGavin

Newsont (collectively, “State”). Paumatriesto pull the State into the fray |

ove,

e

Py

allegingthe Statehasfailed to take “reasonable efforts to ensure” the Union would

comply with the dispute resolution procesgluding by failing to“direct[] [the

2 The CourtsubstituteCalifornia GovernoGavin Newsom in place dfie former official,
Edmund G. Brown, JrSeeFed. R. Civ. P. 25(d)(1).
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Union] to first file any such unfair labor practice claims through” that proce!
opposed to proceedimirectly before the NLRB.(TAC { 285.)

Previously, he State mowe@to dismissthis actionfor lack of subjecmatter
jurisdiction, arguing?auma fagdto demonstrate a justiciable controversy betw
thesetwo parties (ECF No. 36.) The Union similarly mogi¢o dismiss for lack g
jurisdiction. (ECF No. 34.)The Court granted the motions. (MTD Ord.21-
27.) The Court concluded Paumgdeadingfailed to demonstrate a justicial
controversy against the State, and the Court discerned no independent
exercise jurisdiction over the Tribe’s remaining declaratory relief and bredg
contract claims against the Unionld.(15:25-24:20.) Consequently, the Co
dismissed Pauma’s Second Amended@laint (Id. 25:9-10.)

Pauma now moves for leave to file a Third Amended Complaint. (EC

44.) The State and the Union oppdséECF Nos. 45, 46.)Upon review,Pauma’s

proposecamended pleading does not add any new factual allegatisamedy thg
defects identified n the Courts prior order And the Tribe's renewed leg

arguments remain unpersuasive. Consequently, the CBNMES Pauma’s motion.

BACKGROUND

Pauma claims this case tuims a model tribal ordinandbat is an addendu
to a tribalstate gaming compact. Pauma and the State of California entered i
gaming compact undehe Indian Gaming Regulatory Act (“IGRA"25 U.S.C. §§
270121 Hence, the Coufirst provides drief overview of IGRA before expandil
upon theTribe’s allegations.
l. Indian Gaming Regulatory Act

“In 1988, Congress attempted to strike a delicate balance betwe

sovereignty of states and federally recognized Nadinerican tribes by passir

5S, as

een

—

Dle
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19

IGRA.” Pauma Band of Luiseno Mission Indians of Pauma & Yuima Reservation v.

3 The Court finds Pauma’s motion suitable for determination on the papers submit
without oral argumentSeeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(1).
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California, 813 F.3d 1155, 1160 (9th Cir. 2015)GRA’s general purpose I40
provide a statutory basis for the operation of gaming by Indian tribes as a m
promoting tribal economic development, sdatfficiency, and strong trib
governments 25 U.S.C8 2702(1).

To accomplish thispurpose, IGRA “creates a framework for regula

gaming activity on Indian landsMichigan v. Bay Mills Indian Cmty572 U.S. 782

785(2014) (citing 25 U.S.C. 8§ 2702(3))The Act divides gaming on Indian lan
into three classesl, Il, and 11l.” Seminole Tribe of Fla.. Florida, 517 U.S. 44, 4
(1996). IGRA then *“assigns authority to regulate gaming to tribal and

governments depending on the class of gaming involvBidy'Lagoon Rancheria V.

California, 789 F.3d 947, 949 (9th Cir. 201&n banc).

The final categorClass Il gaming—“includes the types of higstakes

games usually associated with Nevatide gambling. In re Indian Gaming

Related Case$831 F.3d 1094, 109Bth Cir. 2003)“Coyote Vallel). “As a result)

Class lll gaming is subjected to the greatest degree of control UGE&RX's

regulations. Paumav. California 813 F.3d at 1060. A tribe may conduct Clas

gaming “onlyif such activities areonducted pursuant to a Trib@tate Compact

eans C

Al

[ing

ds

8

State

s

entered into by the tribe and a state that permits such gaming, and the Compact

approved by the Secretary of the Intefiotd. (citing Coyote Valley331 F.3d at

1097);see als@5 U.S.C. § 2710(d)(1), (3)(B)'hus, IGRA contemplates that a tr

be

and the relevant state shall negotiate to enter into a compact that (i) permit$l Class

gaming and (ii) may address various regulatory issues related to this type of gaming

See25 U.S.C. § 2710(d)(3)(AXC) (identifying the permissiblgamingcompact

topics to include standards for “maintenance of the gaming facility” and “licensing”).

I. Paumas Compactwith the State

Historically, Pauma’s members “relied upon subsistence farming and federal

funding to stave off destitution.”TAC § 111.) In 2000, Pauma sought to impr

its members’ circumstances by opening a tribal gaming facif8ee idf{ 11116.)
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To do so, the Tribe entered into a trisghte gaming compact with the State of
California under IGRA. Tribal-State Compact Between the State of California and
the Pauma Band of Mission Indiarf8Pauma Compact”),Second Amended
Complaint {SAC") Ex. 1,ECFNo. 3314

The terms of the Pauma Compact are not unique. In 1999, the State o

California and numerous tribes negotiated a form compte “1999 Compact/
See Coyote Valley331 F.3d at 11607 (detailing the course of negotiations)
Pauma’s agreemeis an executed version of the 1999 Comp#&8eeTAC 1 68

85, 114) When the State and various tribes were negotiating the 1999 Compact, ¢
point of contention was the collective bargaining rights of employees at tribal gaming
facilities. (Id. 1 69-76.) The Unionopposed the approval of any gaming compacts
that did not include desired protections for workeld. §(69.) The State’s negotiator
believed the issue of collective bargainrightscould be “work[ed] out directly with

the Union? (Id.  72.) However, he initial discussions between the negotiating
tribes and the Uniotwere unfruitful” because of the Union’s efforts to invalidate a
voterinitiative concerning tribal gaming.ld()

As the negotiation deadline for the 1999 Compact neared, the State presente
the tribes with its “final compact offer.” TAC { 74.) “Since the tribes had been
unable to agree upon labor relations provisions with the Union,” the State’s offer
included a provision requiring the tribes to provide an “agreement or other procedure
acceptable to the State for addressing organizational and representational rights ¢
Class Il Gaming Employees and other employees associated with the Tribe’s Clas
[l gaming enterprise.”Il. | 75;see alsd®>auma Compact § 10.4f)the tribes failed
to do so by a set deadline, the 1999 Compact prowigedgreementvould be
rendered null and void.SeePauma Compact § 10.4.)

4 Pauma’s Proposed Third Amended Complaint relies upon the samelairgghibits
that are appeded to the Second Amended ComplailBegMot. n.2;see als&ECF Nos. 33, 44.)

—-6- 16cv2660
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“Fifty -seven tribes participating in the negotiations signed letters of intent to
execute the compt. . . in accordance with the State’s requeStAQ 1 76.) With
that, the signatory tribes continugdnegotiate collective bargaining rights fasmo
employees with the Union,” with the aim of reaching an agreement by the 1999
Compact’s deadline(ld.)

[ll.  Model Tribal Labor Relations Ordinance

The result of the tribes and union representatives’ efforts is the Model [Tribal
Labor Relations Ordinance dated September 14, 1999 (“Tribal Labor Ordinamce” or
“Ordinance”). TAC 1 78;see alsolribal Labor Ordinance, Attachment to Pauma
Compact Add. BSACEXx. 1 at 150.) The Tribal Labor Ordinance provides that;

Eligible Employees shall havke right to selHorganization, to formo

join, or assist employee organizations, to bargain collectively through
representatives of their own choosing, to engage in other concerted
activitiesfor the purpose of collective bargaining or other mutual aid or
protection,and shall also have the right to refrain from any bsath
activities.

(Tribal Labor Ordinanc& 4.) Further, the Ordinanaiefines unfair labor practic

D
()]

for the tribe and labor organizationgld. 88 5-6.) It also provides for alternatiye
dispute resolution.Id. 8 13.) Specifically, the Ordinance states:

All issues shall be resolveexclusively through the bindindispute
resolution mechanisms herein, with the exception of a collective
bargaining negotiation impasse, which shall only go through the first
level d binding dispute resolution.

(Id. 8 13(a).)If the informal portion of the dispute resolution process is unsuccegssful,
thetribe and thdabor organizatiomre to submit their dispute to arbitration befofe a

mutually agreedupon arbitrator or severalrbitrators from a temember “Triba
Labor Panel” created under the Tribal Labor Ordinanfid. 8 13(c)(1).) Other
topics addressed by the Ordinance include procedures for union electiess &

eligible employees, and decertification of certifiedons. (Id. 88 8, 10, 12.)
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V. Pauma’s Adoption of the Tribal Labor Ordinance

Pauma was not one of the tribes that participated in the negotiation of the 199¢

Compact and the Tribal Labor Ordinanc€AC { 115.) Consequentiyshen Paum
entered into te Pauma Compact in 2000, the Tribe dithgexecuting a form versig
of the 1999 Compact “through a simple exchange of letters with the Office
Governor.” (d.{ 114.) Addendum B to the Pauma Compact states:

In compliance with Section 10.7 of ti@mpact, the Tribe agrees to
adopt an ordinance identical to the Model Tribal Labor Relations
Ordinanceattached hereto, and to notify the State of that adoption no
later than May 52000. If such notice has not been received by the State
by May 5, 2000this Compact shall be null and voidrailure of the
Tribe to maintain the Ordinance effect during the term of this
Compact shall constitute a material breaattitling the State to
terminate this Compact.No amendment of the Ordinanshall be
effecive unless approved by the State.

(SAC Ex. 1 at 149.) Both the State and Pauma executed Addendum B to the
Compact. Id.) Further, Pauma provided notice to the State that on April 27,
the Tribe “adopted the Tribal Labor Relations Ordingmoesuant to Section 10.7
the” Pauma Compaetsatisfying the condition mentioned in Addendum B ab
(Id. at 1:51.) Although the Union allegedly negotiated the content of the Tribal L
Ordinance with other tribes, the Union is not a signatory td°thenma Compact (
its Addendum B containing th®lodel Tribal Labor RelationsOrdinanceto be
enacted as tribal law(ld. at 1-41, 1:49.) Rather, he tribalstate gaming compa
was “entered into on a governmaatgovernment basis by and between” Paunt
the State. I¢l. at 1-5.)

Accordingly, having entered into the Pauma Compact to satisfy 1G
requirements to conduct Class Il gaming activities, Pauma opened a gaming

on its reservation in Pauma Valley the following yearA¢ 1 14, 116
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V.  Labor Dispute at Casino Pauma

Over a decade later, the Union engaged in the aforementioned ef
unionize workers at Casino Paum&e€TAC 1 14456.) As part of its efforts, th
Union allegedly sought to allow Casino Pauma workers tdassd check electio
procedures” to decide whether to make the Union their representaise.id{{ 5,
134, 145, 15651.) Pauma, however, informed the Union “that any representa
effort would have to take place” according to “secret ballot eletiprocedure
contained in the Tribal Labor Ordinanceéd. (] 5.) Then, on May 25, 2012, a Uni(
director invoked the dispute resolution process under the Tribal Lalanace
and the Uniorlater proceeded to seek appointment of an arbitrdmot,the Unior
subsequently withdrew its requdst arbitration under Pauma@rdinance (Id. 11
145-48.)

The Tribe claims the Union then “went berserk, filmgeunfair laborpractice
charges against Pauma directly with the NLRBT'AC § 5) In doing so, Paum
alleges the Union “abandoned the ‘binding dispute resolution mechanism™ cor
in the Tribal Labor Ordinance(ld. 1 156.) And, because the Union has opte

pursue its unfair labor charges against Pauma with the NLRB instéiael dispute

resolution process, Pauma claims it has incurred “at least $400,000” in legal f
expenses.” I(l. 1 162.)
VI. Pauma’s Attempt to Involve the State

In September 2016, Pauma’s counsel sent a letter to the State of Cg
regarding “théJnion’s norcompliance with'the Tribal Labor Ordinance. TAC 1
167.) In a subsequent meeting at the State Capitol, Pauma’s counsel “reque
State’s assistance in holding the Union to the terms of the [Lraiedr Ordinance
or otherwise devising fix for the solution.” Id.  168.) fn response, the Office
the Governor’'s Senior Advisdor Tribal Negotiations Joginder Dhillon explain

that the State did not have an offigmasition on the matter and thus would not
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involved at the time, though he woutdmmunicate possible solutions should
think of any” (1d.)
VIl. Pauma’s Lawsuitand Prior Pleadings

Pauma filed this action on October 27, 2016, against the State and the
In its initial Complaint, the only claim Pauma pled against the Sta® for
declaratory relief. (Compl. 11 1484, ECF No. 1.) The Tribe alleged an ac
controversy exists regarding the Tribal Labor Ordinance because Pauma is “
for the dispute resolution procedure in the” Ordinance, the Union is arguing €«
NLRA,” and the State is purportedly “feigning indiffereraespite demanding th
the signatory tribes agree to the [Tribal Labor Ordinance] in the first plate.
1154.)

In Pauma’s Second Amended Complaiftaumasupplemered its pleading
with allegations arising from a meahdconfer meeting required by this Coul
Standing Order for Civil Cases.SAC 1 17673.) Under this Court’'s Standii
Order, [a]ny party contemplating the filing of any noticed motion before this C
must first contacopposing counsel to discuss thoroughlyreferably inpersor—
the substance of the contemplated motion and any potesgadlition” During such
a conference, Pauma allegécounsel for the State questioned the Coy
jurisdiction” (Id.§ 171.) Counsel for the State opiridaat Pauma’s suwas really
one against the Union, which meant that the State should not be a partyuit
especially since Pauma had not alleged a breach of compact claim against th
(Id.) “Nevertheless, imn attempt teeliminate the need for the State’s motior
dismiss, counsel for Pauma agreed to disthis$Statg] from the suit iffit] stipulateg
to be bound by the order issued by @murt on the declaratory relief claim(ld.)

The State declinetb “enter into such an agreement in order to secure [its] disr

> Paumapreviouslyfiled a First Amended Complaint, which the State taedJnion moved
to dismisswvhile Pauma moved for leave to améadile aSecondAmended Complaint(ECFNos.
13-15.) “In light of the liberal policy favoring amendment,” the Court granted Paueguest t(
amend and deferred consideration of Defendants’ challenges to Pasioas (ECFNo. 32.)
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from the case.” I(l.) Based on this conduct, Pauma alkgee State breael the
implied covenant of good faith and fair dealing in the Pauma Comfdcf]{ 286
86.)

In addition, Pamds Second Amaeded Complainjoined the Union in it$

declaratory relief claim.(SAC 1 18794.) Paumalso pled a series of claim
alleging the Union has purportedly breached the Pauma Cotmnpaot adhering t
the dispute resolution process in the Tribal Labor Ordindémaewas enacted |
Pauma and appended to the Pauma Comglakct{{ 195279.)
VIIl. Order Dismissingthe Second Amended Complaint
Previously, the State and the Union moved to dismiss Pauma’s §
Amended Complaint. (ECF Nos. 34, 36.) The State argued Paphaading dic
not identify a suitable basis for jurisdiction and failed to plead a live, justic
controversy between the Tribe and the State. (ECF No. 34-&5]15221-11:6.)
To resolve the State’s first argument, the Court examined the various g
for jurisdiction alleged in Pauma'’s pleading. (MTD Order 425t24.) The Coul

determined several of these items, including the Federal ArbitratiofiA&A”) and

S

Py

beCconc
|

siable

rounds
't

the Declaratory Judgment Act,odnot provide an independent basis for federal

jurisdiction. (d.12n.5.) The Court also examin€dbazon Band of Mission Indians

v. Wilson 124 F.3d 1050 (9th Cir. 1997h assessinghe potential fojurisdiction
underthe federal question amddiantribes statutes(ld. 12:14-15:23.) In that cas
the Stateof Californiaattempted to repuate atribal-stategaming compact after
unfavorableappellate decisioand argued there was no federal question jurisdi
to consider breach of compact claimsSeeCabazon 124 F.3d at1054-55 The
Ninth Circuit was unconvinced; iteasonedthere is a federalinterestthat is
substantiaknoughto warrant federal jurisdictionver breach of gaming compa
claimsbecausé]i] t would be extraordinary wef¢GRA] to provide jurisdiction tg
entertain a suit to force the State to negotiate a compact yet provide no av|

relief were the State to dedy repudiate that very compdcEead. at1056(quoting
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the district cout below). This Courtthus reasoned that IGRA, addarpreted ir
Cabazon provides a colorable basis furisdictionover Paumeas claims against th
State for declaratory relief and breach tilaal-state gaming compacfMTD Order
12:14-15:23))

That said, the Court concluded Pauma failed to plead an actual contt
between the Tribe and the State. (MTD Orte25-21:11.) The Court noted th:

Pauma did notdllege facts demonstrag the State has taken an adverse pos

against the Tribe with respect to the Tribal Labor Ordinandd.”17:12-13.) There

was no claim or evidence that the State had “threatened to terminate the C¢
or any factsdemonstratinghatthe Statesomehow “controls the Union or iaideq
the Union in filing unfair labor practice charges with the NLRBd. {7:19-18:20.)
Further, the Court rejected Pauma’s attemfaisgenerate an actual case
controversyby relying uporthe Statés (i) opinion that there is no actual controve
and(ii) conduct at aneetandconfer sessiononcerning this litigation(ld. 19:20-
21:7.) Accordingly, Pauma did not meet its burden of demonstrating subject
jurisdiction, and the Court granted the State’s motion to dismids21:10-11.)
Turning to the Union’s motion, the Court analyzed whether it fwdgect
matterjurisdiction over the Tribe’s claims against the Union. (MTD Order 21

24:20.) Given that the Court dismissed the Tribe’s claims against the State, th

discerned nindependent basis for jurisdiction over Pauma’s remaining clailis.

21:23-24.) The Court reasoned that does‘not have jurisdiction over ruof-the-
mill contract claims brought by Indian trib€s(ld. 22:23-24 (quotingCabazon124
F.3d at 1055).) And although the Ninth Circuit interpreted IGRA to prov
jurisdictionfor a tribe’s claims against the StatieCaliforniain Cabazonthe Cour
reasoned this case is distinguish&bben Cabazon (ld. 23:8-24:15.) In particular
the Court noted that the “Union, as a private party, cannot evade its 4
contractual promises [in state or tribal cousith assertions of state sovere

immunity.” (See d. 23:19-25.) Therefore, “there is no comparable danger t

-12 - 16cv2660

e

overs)
At

ition

L4

mpac

or

rsy

matter

12

e Cou

de
[

allegec

gn
hat a




© 00 N o o -~ w N Pk

N RN DN N N N N N DN R PR R R R R R R R
0o N o O~ W N RBP O © 0 N O oM W N L O

federal court’s failure tentertain the Tribe’s breach of compact claims againg
Union ‘would reduce the elaborate structure of IGRA to a virtual nullityld.
23:25-27 (quotingCabazon 124 F.3d at 1056).5imply put, even though Pauisi
claims against the Union are purportedly basedannaddenduntio the Paumi
Compact, the Coutielievedthere is not a substantial enough federal interest {
IGRA to confer subject matter jurisdictiarherea tribeis seeking to enforcetabal-
state compadgainst grivate party (See id)

The Court also highlighted that Pauma did “not identify any decisions i

5t the
(

A
A

inder

n this

circuit that have extende@abazors reasoning to a situation involving a party that

IS neither théstate nor the‘tribe’ in a tribatstate gaming compact under IGR/
(MTD Order24:8-12) Accordingly,the Court concluded Pauma did not mee
burden of establishing the Court’s jurisdiction over the Tribe’s claims again
Union, andthe Court therefore granted the Union’s motion to dismits. 24:16-
20.)

Finally, the Court considered Pauma’s request for leave to file a
Amended Complaint. (MTD Order 25:3.) Because the Court harbored conc
“over jurisdiction and the futility of a proposed amendment,” the Court def
determining whethegrantingleaveto amendis appropriate until the Coucdould
review a proposed amended pleadifigl. 25:3—6.) The Court thus directed Pau
to file a noticed motion for leave to file an amended pleadifhd. 25:6-9.) The
Court then dismissed without prejudice Pauma’s Second Amended Complidii
25:9-10.)

IX. Proposed Third Amended Complaint

Pauma now moves for leave to file its Proposed Third Amended Com
(Mot., ECF No. 44.) The Tribe proposes minimal changes to its pleadirfgeg
Redlined TAC, Mot. Ex. B., ECF No. 43l) First, Pauma seeks to identify adfimal
legal authority for its position that this Court has jurisdiction over this suid. [

10.) Secondhie Triberetitlesmost ofits claims against the Union as claims ot
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only breach of the Pauma Compact, but also for “[v]iolation of IGRASEe(id
54:21-24, 56:21-23,58:15-17, 60:9-11, 62:24, 63:2426, 65:1820, 67:1214,
69:9-11, 71:35, 72:25-27.) Finally, Pauma makes a few minor changes toits g
for relief. See id79:24-80:5.)

LEGAL STANDARD

Under Federal Rule of Civil Procedulib(a), a plaintiff may amend |

complaint once as a matter of course within specified time linkitd. R. Civ. P,

15(a)(1). “In all other cases, a party may amend its pleading only with the opy
party’s written consent or the court’s leaviche ourt should freely give leave wh
justice so requires.1d. 15(a)(2).

Nevertheless, the court has discretion “to deny leave to amend due to
delay, bad faith or dilatory motive on part of the movant, repeated failure t
deficiencies by amemaents previously allowed, undue prejudice to the oppq
party. . ., [or] futility of amendment.” Nat’l Council of La Raza v. Cegavsi8H0
F.3d 1032, 1045 (9th Cir. 201&)lteration in original) (quotinGarvalho v. Equifa
Info. Servs., LLC629F.3d 876, 892 (9th Ci2010). “Futility of amendment cal
by itself, justify the denial of a motion for leave to aménBonin v. Calderon59
F.3d 815, 845 (9th Cir. 1995A proposed amendment is futile if it leaves the ¢
without subject matter jurisdictior.g, Wright v. Incline Vill. Gen. Imp. Dist597
F. Supp. 2d 1191, 1211 (D. Nev. 200@aramount Pictures Corp. v. Replay, 1298
F. Supp. 2d 921, 927 (C.D. Cal. 2004)

ANALYSIS

Paumaargues granting leave to amend is appropriate becaus€&hiitg
Amended Complaint demonstrates this Court has subject matter jurisdictidhe
Tribe’s claims against the State and the UnidiMot. 1:12-5:12.) Defendant
counter that the motion should be denied because the proposed pl@esngo

curethe deficiencies identified in the Court’s order dismissingsdeond Amende
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Complaint (Union’s Opp’nl:3-17, ECF No. 45, State’s Opp’n 385, ECF No
46)

Initially, the Courtunderscorethat Pauma’3 hird Amended Complairdoeg
not add any new factual allegation§eéRedlined TAC {1 4286.) Hence,Pauma

1

still does not allegdacts demonstratinghe State has taken an adverse position

against the Tribe with respect to the Tribal Labor Ordinance, threatened to te
the Pauma Compact, or engaged in other conduct that demonstrates a
controversy with the State.SéeMTD Order 16:2319:28.) Because Pauma d{
not includeany new factual allegations in itBhird Amended Complainthe Cour
confirms its prior conclusion that the Court lacks subject matter jurisdiction ov
dispute. Seeleite v. Crane C0.749 F.3d 1117, 1121 (9th Cir. 20Xpjoviding that
the Court resolves “a facial attack” under Rule 12(b)(1) by accepting as tr
plaintiff’s allegations and determining whether they “are sufficient as a legal 1
to invoke the couts jurisdictiory).

Pauma’sattendantlegal arguments also remain unconvincinghe Tribg
renews an@éxpands upon sevejatisdictional argumenthat were raised in if&ior
pleading andts unsuccessful oppositions to Defendants’ motions to dismiSse
TAC 1 10;see als®&GAC Y 10; ECF Nos. 37, 38he Court will brieflyaddresgach
item.

First, Pauma argues federal jurisdiction exists because signatoresfoeg
tribal-state gaming compacts. (Mot. 12319.) The Court agrees th&auma ca
potentially sue the State for declaratory relief and purported violations of the
Compact. $eeMTD Order 15:15:20823 (reasoning “IGRA, as interges in

Cabazon provides a colorable basis for jurisdiction over these claim&ayima’s

argumentdoes not address, however, the Court’s conclusion that Pauma f{
allege facts demonstrating an actual dispute between Pauma and the State cq
the Tribal Labor Ordinance(SeeMTD Order 16:2319:28.) And the Couremains

unpersuadedhat federal jurisdiction exists under IGRA to entertelaims for
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purported breach of compact against the Untarparty that is neither a state nc
tribe under IGRA.As the Court noted in its prior order, the Ninth Circuit reas(
in Cabazonthat federal jurisdiction is appropriate for breach of compact ¢
against a state because “Congress, in passing IGRA, did not create a me
whereby states can make empty promises to Indian tribes duringfagtho
negotiations of TribalState compacts, knowing that they may repudiate them

immunity whenever it serves their purpdsel24 F.3d at 1056. There is

comparable concern here for the Tribe’s claims agadires Union concerning it

alleged failure to follow the Tribal Labor Ordinanc&e&@MTD Order 22:1524:15.)
Hence, that the Tribe is a signatory to a trtate compact does not mean the
federal jurisdiction to purportedly enforce the Tribal Labor Ordinance again
Union in federal court. See id)

Second, Pauma argues this suit involves not only violations of the |
Compact, but also violations of IGRA. (Mot. 3:#03.) As notedabove Paumss
Third Amended Complaintetitles many of its claims against the Union todaims
for not only breach of the Pauma Compatite description used in the Secq
Amended Complairt-but also for “[v]iolation of IGRA.” Gee, @. TAC 54:21
24.) Therefore, Pauma’s theory is that the Union’s allég&de to follow the Triba]
Labor Ordinance, which is attached to the Pauma Compact, means the Union
violated IGRA. The Court isinpersuaded that this theory is a viable basis for fe

jurisdiction over the Tribe’s claims against the Unid@RA regulates the condu

of states and tribes, not other parti8ee infraPart I. As the Court previously note

Pauma does not identi#fyyand the Court has not locate@nydecision in this circu
thatprovidesIGRA confers jurisdiction over clainisy tribes against private parti
(SeeMTD Order 24:8-12.) Pauma may instead pursue its purportegath of
contract claims against the Union in a state or tribal forum.

Third, Pauma argues federal jurisdiction is appropriate because the
statubry conflict between IGRA and the NLRA. (Mot. 426.) A purported conflic

—-16 - 16cv2660
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between IGRA and the NLR#s insufficient to creatgqurisdiction over Paumals

claims against the Union. And the Ninth Circuit has not discerned “any conflict

between the NLRA and IGRA."Pauma 888 F.3dat 1079 Therefore, the Court

rejects this argument.

Fourth, Pauma argues tRAA plays a role in the analysis because the Tribe

is seeking enforcement of arbitration terfimsa federal contract under one fede
statute that seemingly conflict with a second federal statute and which a third |f
statute provides grounds to enforce.” (Mot. 4272.) That Pauma is seeking

compel arbitration under the FAA does not change the Court’s conclusibouda

edera

to

the FAA “creates federal substantive law requiring the parties to honor arbitration

agreements, it does not create any independent feglezation jurisdiction.|
Southland Corp. v. Keatingté5 U.S. 1, 16 (1984).Consequently, the Court

S

unpersuaded that the FAA'’s potential involvement in this suit means the Coprt has

jurisdiction over Pauma’s claims against the Union.

Finally, on a separate note, Pauma requests that this Court delay any furthe

orders until he Supreme Court acts on its petition for writ of certioraCasing

Pauma vN.L.R.B, 888 F.3d 106§9th Cir. 2018). (Mot. 5:1:22.) Since Pauma

made this request, however, the Supreme Court ;aittedCourt denied Pauma
petition on May 20, 2019Casino Rumav. N.L.R.B— S. Ct.—, 2019 WL 133844

S

(May 20, 2019). There is therefore no longer any potential reason to “abstajn from

addressing the jurisdictional issues” in this caSeellot. 5:20-22.)

Accordingly, the Court remains unconvinced that Papieadsa requisite
controversy against the State, and Pauma fails to demonstrate this Cdedenals
jurisdiction over the Tribe’s claims against the Union. Because Pauma’s Prp
Third Amended Complaint is futile, the Court denies Pauma’s motioledwe tg

amend.
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Having resolved whethagranting Paumaeave to file the Proposed Th
Amended Complaints appropriatethe Court addresses one final issue: P§
contendsat the end of its motion that jurisdiction “assuredly exists” if P3g
modifies its complainto seek rescission of the Tribal Labor Ordinance portion ¢
Pauma Compact. (Mot. 5:2@:13.) Pauma suggests that it would change its str
to seekrescission if the “NLRB indisputably has jurisdiction over Indian trib
(1d.)

Pauma’sintimation, however, does not change the outcoméhisf motion.
Pauma has never sought rescissiaalladr part of thd?Pauma Compaat this lawsuit
and its Proposed Third Amended Complaint dossinclude allegations address
this issue Further, it is unclear whether Pauma believes th&eRB now
“indisputably” has jurisdiction over tribes simply because the Supreme Court
Pauma’s petition for reviewln the Court’s view, Pauma is suggestimigat would
bea significantly different lawsuthan the ae before the Coyrtvhich has focuse
on enforcing the TribaLabor Ordinancegainst the Unioand obtaining damag
for breach of the Ordinanc&egardess,the Courtacksjurisdiction over the claim
raised in Pauma’s Proposed Third Amended Complafatd Pauma has alreas
been afforded the opportunity to remedy the defects in its pleading, thikeidhibe
hasnot done.The Court thus concludes dismissihgs actionwithout prejudiceor
lack of jurisdiction is warrantedSee, e.gKelly v. Fleetwood Enter, Inc., 377 F.3¢
1034, 1036 (9th Cir. 2004providing a dismissal based on lack of subject m
jurisdiction should be without prejudicesge alsd-rigard v. United State862 F.2¢
201, 204 (9th Cir. 1988('Ordinarily, a case dismissed for lack of subject mj
jurisdiction should be dismissed without prejudice so that a plaintiff may repisss
claims in a competent coui.
I
Il
I
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CONCLUSION
In light of the foregoing, the CouBlENIES Pauma’smotion for leave to filg
a third amended complaint (ECF N&4). The Clerk of the Court shall en
judgment dismissing without prejudice Pauma’s acéiodshallclose this case
IT1S SO ORDERED.

: /) . D
DATED: June3, 2019 ( nilia (< %M,{ﬂ_&( |

Hon. Cynthia Bashant
United States District Judge
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