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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MARY MEANS, CASE NO. 16¢cv2755-WQH-MDD
Plaintiff, | ORDER
\Y

THE ARORA GROUP, INC., a
corporation; and DOES 1 through 25,
inclusive,

Defendants

HAYES, Judge:
The matter before the Court is the fidbm to Dismiss filed by Defendant T}
Arora Group, Inc. (“Defendant”). (ECF No. 4).
I. Background
On September 26, 2016, Plaintiff Maryelsihs (“Plaintiff”) initiated this actio

by filing a complaint in the Superior Cowt California, County of San Diego. (EC

Nos. 1 at 2; 1-2 at 4-13). The Comptamcludes the following five causes of actiq
(1) wrongful termination in violation of puib policy; (2) failureto provide adequat
rest periods (premium wages$3) failure to provide adpiate meal periods (premiu
wages); (4) failure to provide accuratenigzed employee wage statements; and
failure to pay timely wages after termtion. (ECF No. 1-2 at 1 20-50). (
November 8, 2016, Defendantmeved this action to feddrdistrict court pursuant t
28 U.S.C. 88 1441, 1442, and 1446. (ECE Nat 1-2). On November 10, 201
Defendant filed the Motion to Dismiss pussu to Federal Rule of Civil Procedd
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12(b)(6). (ECF No. 4). On December 20,16, Plaintiff filed a response in opposition

to the Motion to Dismiss. (ECF No. 18pn January 10, 2017, Bsndant filed a reply
to the Motion to Dismiss. (ECF No. 11).
[I. Allegations of the Complaint

Plaintiff was employed by Defendanttaé Naval Medical Center San Diego
an Obstetrics and Gynecology Medical AssistdBCF No. 1-2 at 4-5). Defendant
a healthcare professional staffing serviceat 4. “In or dout March 2013, Defenda
hired [Plaintiff] as a full-time, hourlCertified Medical Assistant in the OB/GY
Department at the Naviledical Center[.]”1d. at 5. Plaintiff “handled all aspects
patient care in her position including: patierttke; scheduling patient appointme
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with specialists; ensuring receipt of testuks prior to a patient’s next appointment;

abdominal and vaginal sonography; attaclpatients to blood pesure and heart ra
monitors and observing for any irregularities . ld” at 5-6. “Due to her high-demat
role at the Naval Medical Center in San @aeCalifornia, [Plaintiff] routinely workec
through lunch because of her tremendous worklold 4t 6. “[D]ue to the break-neg
pace of the medical clinic, [Ridiff] would mentally tire sone days and just wish sl

could take a break. Being unable to take ksdaegan to take its toll on [Plaintiff].

Eventually, [Plaintiff] began to make avolila mistakes due teer fatigue and inability
to take breaks.”ld. at 7. “After making anothemistake due to fatigue and bei
unable to take breaks to collect héwoughts and re-center riself, Defendant:
terminated [Plaintiff's] employment. Butifd®efendants’ refusal to allow [Plaintif
to take state-mandated rest and meal br¢Blkantiff] would not have been subject
mistakes resulting from her fatigue. Ded@nt’s conduct resultiein [Plaintiff's]
eventual termination.’ld.
lll. Defendant’s Requests for Judicial Notice (ECF Nos. 4-2 & 11-1)

“As a general rule, ‘a district countay not consider any material beyond
pleadings in ruling on a Rule 12(b)(6) motion.lee v. City of Los Angele250
F.3d 668, 688 (9th Cir. 2001) (citation omitted) (quotBrgnch v. Tunnell14 F.3d
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449, 453 (9th Cir. 1994pverruled on other grounds lyalbraith v. Cty. of Sant
Clara, 307 F.3d 1119 (9th Cir. 2002)). “There are, however, two exceptions
requirement that consideration of extrinsic evidence converts a 12(b)(6) motig
summary judgment motion.”ld. “First, a court may consider ‘material which
properly submitted as part of the complaon’a motion to dismiss without converti
the motion to dismiss into a motion for summary judgmemd.” (quoting Branch
14 F.3d at 453). “If the documents are not ptally attached to the complaint, th
may be considered if the documents’ ‘autiigty . . . is not contested’ and ‘th
plaintiff's complaint necessarily relies’ on themid. (quotingParrino v. FHP, Inc,
146 F.3d 699, 705-06 (9th Cir. 1998)). Secdhd,Court may take judicial notice
“matters of public record” pursuatd Federal Rule of Evidence 201d. at 689

(quotingMack v. S. Bay. Beer Distribs., In@98 F.2d 1279, 1282 (9th Cir. 1986)).

Federal Rule of Evidence 201 alls courts to take judiciaotice of facts that are “n¢
subject to reasonable dispute because’ fdcts “can be accurately and reag
determined from sources whose accuragynoareasonably be questioned.” Fed
Evid. 201(b)(2).

Defendant requests that the Court takkcial notice of (1) an August 25, 201

9:02 a.m. e-mail from U.S. Contracting @Hr Representative Kenneth Powalsiz

Nancy Berman and Megan Wilson; (2) Aogust 25, 2016, 4:54 p.m. e-mail frg
Megan Wilson and Nancy Berman to Plaintiff iddeans; and (3) a transcript of t
evidentiary hearing in the matter bfary Means v. The Arora Grouygalifornia
Unemployment Insurance Appeals Bohsdring, which took place on December
2016. (ECF Nos. 4-2 at 1; 11-1 at 1).aiRtiff has not contested the authenticity

6,
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e

15,
of

these documents, nor does Plaintiff oppose Defendant’s requests for judicial®ed¢ice.

Lee 250 F.3d at 688.

The Court hereby takes judicial notickan August 25, 2016, 9:02 a.m. e-m
from U.S. Contracting Officer Representatikienneth Powalsiz to Nancy Berman 4
Megan Wilson; and an #gust 25, 2016, 4:54 p.m. e-mail from Megan Wilson
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28

Nancy Berman to Plaintiff Mary Means (ECF No. 4-2 at 1).

Defendant’s supplemental request for judicial notice of the transcript d
evidentiary hearing in the matteriary Means v. The Arora Grougm December 15
2016 was submitted as a supplembmguest attached to Def@éant’s reply brief. The
Court declines to take judicial notics#f the transcript, and denies Defendar
supplemental request for judicial notice (ECF No. 1198e Zamani v. Carng491

f the

1”4

it's

F.3d 990, 997 (9th Cir. 2007) (“The distrazurt need not consider arguments raised

for the first time in a reply brief.”).
IV. Legal Standard
Federal Rule of Civil Procedure 12(b)(6)imé#s dismissal for “failure to stat

a claim upon which relief can be granted[Fed. R. Civ. P. 12(b)(6). “A distri¢

court’s dismissal for failure to state aich under Federal Rulef Civil Procedure
12(b)(6) is proper if there is a ‘lack af cognizable legal theory or the absenc;
sufficient facts alleged under agnizable legal theory.”
Salazar 646 F.3d 1240, 1242 (9th Cir. 2011) (quotBaistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cir. 1988“To survive a motion to dismiss, a plaintiff
complaint must have sufficient facts ‘to stat facially plausible claim to relief.’Td.
(quotingShroyer v. New Cindular Wireless Servs.,, 1622 F.3d 1035, 1041 (9th C
2010)). “A claim has facial plausibility vem the plaintiff pleads factual content tl
allows the court to draw the reasonable rafee that the defendant is liable for
misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citilBgll Atl. Corp.
v. Twombly550 U.S. 544, 556 (2007)). “In sumr Bbcomplaint to survive a motig
to dismiss, the non-conclusory ‘factuantent,” and reasonable inferences from
content, must be plausibly suggestivaalaim entitling the plaintiff to relief.’Moss
v. U.S. Secret Senb72 F.3d 962, 969 (9th Cir. 2009) (quotighcroft 556 U.S. af
678).
V. Government Contractor Defense

A. Contentions of the Parties
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Defendant contends that all of Plaintiff's claims for relief are barred by
government contractor defense. Defendaomtends that the United States N:
directed the alleged wrongful actions statethe Complaint, and that the Defend

/ the
VY

ANt

complied with the Navy’s directives. Emdant contends that it provides medical

services to the U.S. Naval Medical Centenf'suant to a personal services contrac
which provided the United States Navytlwthe authority to treat Defendant
employees as its own employees. (ECF No. 4-1 at 6).

Plaintiff contends that Defendant has fdite fulfill all of the elements of th
government contractor defense. Plaintiitends that Defendant has not demonstr

[.]"

'S

al
-

ated

active participation between Defendamtdahe United States Navy in terminati[g

Plaintiff's employment. Plaintiff contends that an email from a military offi
instructing Defendant to terminate Plaintiffsployment is insufficient to establish t
government contractor defense.

B. Applicable Law

The government contractor defenseesigom the Supreme Court’s decisiorn i

Yearsley v. W.A. Ross Const., G309 U.S. 18 (1940). Mearsleylandowners brough
an action for damages against a private eabdr that built dikes in the Missouri Riv
“pursuant to a contract with the Unitecatéts Government, and under the directio
the Secretary of War[.]” 309.S. at 19. The Supreme Court held that the contri
was not liable to the landowners, becaubke Wwork which the contractor had done
the river bed was all authorized and diegcby the Government of the United Stat
and “the work thus authorized and diestby the governmental officers was perforn
pursuant to the Act of Congress[.[d. at 20 (quotation marks omitted). The Supre
Court stated that “it is clear that if tresithority to carry out the project was valic

conferred, that is, if what was done waighin the constitutional power of Congres$

there is no liability on the part ofeéhcontractor for executing its will.1d. at 20-21.
The Supreme Court stated thiais exception to liability daenot apply if a contractg
“exceed]s] his authority” provided by the goverant, or when that authority is “n
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validly conferred” by the governmentld. at 21;see also Campbell-Ewald Co.
Gomez136 S. Ct. 663, 673 (2016) (discussieprsley.

The Supreme Court again addressedjitvernment contractor defens®oyle
v. United Techs. Corp487 U.S. 500 (1988Boyleaddressed the potential liability

“an independent contractperforming its obligation underprocurement contract” {o

build a helicopter for the United Stateditary. 487 U.S. at 502, 505. The Supre

V.

pf

me

Court stated that the government contradedense is justified because any judgmeénts

arising from “state tort suits against cautors . . . would ultimately be passed throygh,

substantially if not totally, to the United&®es itself, since defense contractors

predictably raise their prices to cover, oirtsure against, contingent liability for the

will

Government-ordered” workid. at 511-12. The Supreme Court stated that the test to

determine whether the government contragédense shields a contractor from liability

involves a initial determination that the cadt involves “uniquely federal interests

and that the contractor establish two elements: “(1) the United States ap
reasonably precise specifications; [and] (2) the equipment conformed to
specifications[.]” Id. at 504, 512 (citation omitted);seeSnell v. Bell Helicopte

Textron, Inc, 107 F.3d 744, 746 (9th Cir. 1997) (“Thnditary contractor defense is an

affirmative defense; [the mate contractor] has the burdef establishing it.”). The

Supreme Court stated that t{g federal interest justifyinitis holding surely exists gs

jprove
thos

-

1”4

much in procurement contracts as in performance contracts; we see no bagis fo

distinction.” Id. at 506.

FollowingBoyle courts have appliethe government contractor defense in cases

involving both procurement and performanoattacts between the United States

Aand

a private contractorSee Campbell-Ewald 36 S. Ct. at 673 (discussing government

! In Boyle the Supreme Court included a th@lement: “ﬁ%the supplier warn¢d

the United States about the dangers in tieeofishe equipment that were known to

supplier but not to the United State<l87 U.S. at 512. Howevghe Court does ngt

[he

address the third element, besathe contract at issuetims case is not an equipment

contract.See Griffin v. JTSI, IncCiv. No. 08-00242 ACK-LEK, 2009 WL 8761211,

at *15 n.45 (D. Haw. July 28, 2009).
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contractor defense relating to a perforg@nontract between United States Navy

contractor to send recruiting text messagésje Hanford Nuclear Reservation Litjg.

534 F.3d 986, 1000 (9th Cir. 2008) (“[T]he gawment contractor defense applies
only to claims challenging the physical dgsiof a military product, but also to tf
process by which such equipment is pr&ti[,]” and “[tjhe defense allows
contractor-defendant to receive the benefitsovereign immunity when a contrac
complies with the specifications affederal government contract.Gyiffin v. JTSI,
Inc., Civ. No. 08-00242 ACK-LEK, 2009 WL 87612Ht,*12 n.36 (D. Haw. July 2§
2009) (‘Griffin 1I") (“The Ninth Circuit’s application of the [government contract
defense has been limited to contracts involving specifications for the des
production of military equipmerdr operation of military facilities.”).

Under the first factor, the contractor stiestablish that the United States \

and

not

a

or

oo

of
gn

vVas

closely involved in the development of sgmations that regulated the contractor’s

performance. “When only minimal or vegeneral requiremesitare set for th

contractor by the United States the rule &piplicable. The situation is different whe

the United States reviewed and apprbaedetailed set of specificationsMcKay v.
Rockwell Intern. Corp.704 F.2d 444, 450 (9th Cir. 1983). Butler v. Ingalls
Shipbuilding, Inc.a member of the United Statdavy filed suit against the priva
manufacturer of a vessel accommodation ladlur was built pursuant to a contrs
with the United Sdtes. 89 F.3d 582, 583 (9th Cir. 1996). The Court of App
reviewed the language of the contract leswthe manufacturend the United States
and concluded that the manufacturer cartded, installed, and tested the lado
according to a set of listed “specifications” provided by the United Sthteat 584-
85. The Court of Appeals found that the first element of the government con

D

re

e

ACT

)eals

ers

[ractc

defense was satisfied because the WnBeéates provided the manufacturer “wjith

extremely precise specifications and pgtakingly reviewed [the Defendant’
conformance therewith.1d. at 585.

The contractor must demonstrate thatgovernment’s approval involved “md
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than a rubber stamp.Snell 107 F.3d at 748 (quotinfrevino v. General Dynamid

Corp, 865 F.2d 1474, 1480 (5th Cir. 198&yt. denied493 U.S. 935 (1989) (mem.));

see also Boyle487 U.S. at 525 (Brennan, J., draseg) (“Had respondent mere

S

N

y

manufactured the [] helicopter, following minutely the Government’s own in-house

specifications, it would be analogous to the contractdfeiarsley although still not
analytically identical sinc¥earsleydepended upon an actuakagy relationship with
the Government[.]”). To find the governmtecontractor defemsapplicable in 4
particular case, the contractor is “reqdit®” provide the court with evidence of
“back and forth dialogue culminating approval, and comuous exchange betwe
the contractor and the government [] to satBbyles first condition[.]” Butler, 89
F.3d at 585-86 (citationnal quotation marks omitteddge also Griffinl, 2009 WL
8761211, at *13 (finding the first element veadisfied because, “Although [the prive
contractor defendant] provided the persdntiee United States had the exclus
authority to manage and supervise [thegde contractor defendant’s] performance
security and technical secas [at a military facility] under the Subcontract.”). T
second factor requires the court find thia¢ contractor has complied with thc
reasonably precise specificationtaddished by the United StateSee Griffinll, 2009
WL 8761211, at *15.

C. Analysis

The Court must initially determine whetttBe contract between Defendant &
the United States involves “uquely federal interests[.]Boyle 487 U.S. at 504. |

Boyle the Supreme Court stated that a “unlgdederal interest[]” is presented “in

getting the Government’s work done” puant to a procurement contratd. at 505,
505 n.1. In this case, Plaintiff allegdsmt Defendant is a healthcare professic
staffing service that employed Plaintiffthe Naval Medical Center San Diego. (E
No. 1-2 at 4-5). Providing medical services to the United States Navy implic
“uniquely federal interest[]” such thatdlgovernment contractor defense could af

to this matter. Boyle 487 U.S. at 504see also32 C.F.R. § 199.17(a)(7)(i) (“the
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Department of Defense has determinedthvatviding health care and health insurance

=1

to members of the miliary may “have aetit and substantiaffect on the conduct @
military affairs and national security policy of the United States.”).
To satisfy the first element of the goverent contractor defense, Defendant must
demonstrate the existence of “reasongigcise specifications” which have bgen
approved by the United Statelsl. at 512. Defendant contends that the nature of the
personal services contract entered ibeiween Defendant and the United States
supports afinding that the government contradédense applies this matter, and that
two emails from the day Plaintiff’'s employnt was terminated support the conclusion
that Plaintiff was “terminated at the ditem of the U.S. Navy.” (ECF Nos. 4-1 at|7,
4-2 at 1-2).
The Complaint alleges that Plaintiffas hired by Defendant as a Certified
Medical Assistant at the Nal Medical Center San Diego in March 2013. (ECF [No.
1-2 at 4-5). The Complaint alleges thdaintiff's employment was terminated by

Defendant “[a]fter making another mistallae to fatigue and being unable to take
breaks to collect her thoughts and re-center herselffl]at 7. Defendant bears the
burden of establishing active particijp;n beyond rubber stamping to support the
government contractor defensgnell 107 F.3d at 746. Defendant has not provided the
Court with any reasonably precise specifimasi established by the United States Navy.
The only evidence presentedtke Court relating to reasably precise specifications
are the two emails that Defendattbahed to its Motion to Dismis&ee Griffin v. JTSI,
Inc., 654 F. Supp.2d 1122, 1128, 1138, 1138 n.32 (D. Haw. 2008) (finding the
government contractor defense inappllealvhen the court was presented with
evidence of “a two sentence e-mail” fnoa representative of the United States
d

y
be compared to the ‘specifications’ ssuie where the government contractor defénse

=)

“requesting that [the p]laintiffs be ternaited immediately from their positions][,]” ar

concluding that the court could not “justifig hold that [the] email could reasonal

has been considered.”).
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Giventhe lack of reasonably precise specifications approved by the United
Navy, the record does not support the appbeeof the government contractor defer
to this case. The Court cannot conclude thefendant is entitled to dismissal of t
case as a matter of law based on the record. Defendant’s Motion to Dismiss
basis of the government contractor defense (ECF No. 4-1 at 5-13) is DENIED.
V1. Wrongful Termination in Violation of Public Policy

A. Contentions of the Defendant

Defendant contends that Plaintiff fails to state a cognizable claim for wro
termination in violation ofpublic policy because Plaintiff does not plead that
engaged in an “employee protected activityat caused Defendant to terminate
employment. (ECF No. 4-1 at 13). Defendaoritends that Plaintiff fails to allege th
her employment was terminated for an unlawful reason. The opposition fil

Plaintiff does not address Defendant’'s Matto Dismiss the wrongful termination ||

violation of public policy claim. (ECF No. 10).
B. Applicable Law

Stat:
1Se
NS

on t

ngful
she
her
at

ed b

The Supreme Court of California has sththat “at-will employees may recover

tort damages from their employers ifeth can show they were discharged| i

contravention of fundanmeal public policy.” Green v. Ralee Eng’'g Go960 P.2d

1046, 1048 (Cal. 1998) (citirfgmeny v. Atl. Richfield G610 P.2d 1330, 1336 (Call.

1980)). “[E]mployees who assdramenyclaims must show that the important pul
interests they seek to protect are ‘tetdarefundamental polies that are delineats
in constitutional or statutory provisions.itl. at 1048-49 (quotinGantt v. Sentry Ins
824 P.2d 680, 688 (Cal. 1998yerruled on other grounds I&reen 610 P.2d at 105
n.6). To state a plausible claim for wrongfetmination in violation of public policy
an employee must plead the following) {lhe existence of an employer-employ
relationship; (2) termination of the emgke’s employment; (3) that the employe
protected activity was the legal cause @& thrmination, or that there was “next
between the termination atite employee’s protected actiy and (4) damage to th
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employee.Holmes v. Gen. Dynamics Cor@2 Cal. Rptr.2d 172, 176-77 n.8 (Cal.
App. 1993);Turner v. Anheuser-Busch, In876 P.2d 1022, 1031 (Cal. 1994). Via

wrongful termination in violation of publipolicy claims “generally fall into fouy

categories:” (1) refusing to violate a stat); performing a statutory obligation; (
exercising a statutory right or privilege; and (4) reporting an alleged violatior
statute of public importancesantt 824 P.2d at 6384.

C. Analysis

In this case, Plaintiff alleges thher employment was rti@minated after sh
“began to make avoidable mistakes dukdpfatigue and inability to take breaks” d
to Defendant’'s “refusal to allow [Plaifffi to take state-mandated rest and m
breaks[.]” (ECF No. 1-2 at 7)'After making another miake due to fatigue and bei

Ct.

Dle

1 Of ¢

[1°)

ue

eal
19

unable to take breaks to collect héwoughts and re-center herself, Defendant|]

terminated [Plaintiff's] employment.Id. Courts in California require an employeg
show a causal “nexus” between the empksg protected activity, and the employe
action to terminate employmertsee Turner876 P.2d at 1031 (granting an emplo
summary judgment on wrongful discharge in violation of public policy claim bec
“[the plaintiff] did not establish # required nexus bgeen his alleges
‘whistle-blowing’ activities in reportingleegedly illegal conductnd negative review
of his performance coming four years later.”)

The facts alleged in the Complaint do sapport an inference that Plaintiff
employment was terminatectdause she engaged in a particular protected act
Plaintiff alleges that Defenddsatrefusal to allow [her] tdake state-mandated rest g
meal breaks” led to her fgtie, which next led to hemaking “avoidable mistakes|,]
which subsequently led to hermination. (ECF No. 1-2 at 7). Plaintiff does not all
a specific protected activity that she egga in prior to thetermination of hel
employment.See Tameny10 P.2d at 1331 (reinstating tort claim for employee
alleged that he was termiealt“because he refused tatm@pate in an illegal schem
to fix retail gasoline prices”folmes 22 Cal. Rptr. 2d at 174 (affirming judgment
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an employee who was terminated “forsdbsing to management the compar
violation of the false statem&nact”). The Court concludéhat Plaintiff has failed t
plead facts to support a cognizable wrongdumination in violation of public polic
claim. See also Wright v. Thrifty Payless, Indo. 2:13—cv-01681-KJM—-EFB, 20
WL 5718937, at *6 (E.D. Cal. Ocib, 2013) (“In cases where California courts h
addressed the question whether an emplaygsanvrongfully discharged in violation
public policy, there has alway®en an allegation thatehermination was because
the employee’s protected act or refusalatd.”). Defendant’s Motion to Dismig
Plaintiff's wrongful termination claim (ECF No. 4-1 at 13-14) is GRANTED.
VII. Conclusion

IT IS HEREBY ORDERED that Defendantt$otion to Dismiss (ECF No. 4) i
granted in part and denied in part. Defant's Motion to Dismiss on the basis of
government contractor defense is DENIHRefendant’s Motion to Dismiss Plaintiff
first claim for relief, wrongful terminatiom violation of publicpolicy, is GRANTED.
DATED: June 14, 2017

it 2. @m
WILLIAM Q. HAYES
United States District Judge
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