Bogarin v. Hd

© 00 N oo o b W N B

N N DN N NDNNNNRRRRRR R R R
oo ~NI o 00O N O N =R O O 0O N o 00N O N RO

aitton Dq

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANTHONY BOGARIN, Case No0.:16cv2793BTM (MSB)

Petitioner] ORDER:
v (1) ADOPTING THE FINDINGS AND
S. HATTON, Wardenet al., CONCLUSIONS OF UNITED STATES
Respondest| MAGISTRATE JUDGE;

(2) OVERRULING PETITIONER’S
OBJECTIONS;

(3) DENYING PETITION FOR A
WRIT OF HABEAS CORPUS; and

(4) ISSUING A CERTIFICATE OF
APPEALABILITY ASTO ALL
CLAIMS

Petitioner Anthony Bogarinis a state prisoneproceedingpro seand in forma
pauperisvith aFirst AmendedPetition fora Writ of Habeas Corpus pursuant to@28.C
§ 2254 (ECF No. 29.)He challengeshis San Diego County Superior Cogdnviction of
attemptedirst degreeburglaryfor which he wasentencd to 35 years to life in prisq

enhanced by two prior burglary convictiondd. at 1-2.) He claims insufficient evideng
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supports the element of attempted burglary requiring a direct but ineffective steg
the commission foa burglary (claim one)the admission of his two prior burglg
convictions to show intent unfairly portrayddm as a bad person witla crimina
dispositionandwere irrelevant since the defense conceded iftéanm two), anddefenss
counselwas ineffectivein conceding intent, presenting a legally invalid defense
forgoing a viable defense (claim threeld. @t 6-20.)

Respondent answers that the statetamljudication of claims one and two is neil
contrary to, nor an unreasonable application of, clearly establishadlfede nor base
on an unreasonable determination of the facts tlaauchithough state court remediase
not exhausted as to claithree it fails on thenerits. (ECF No. 42 at 1:22.) Petitione
repliesin his Traverséhatheproperly exhausted state court remedies as to claimdahd
requestan evidentiary hearing. (ECF No. 47 at%)

United States Magistrate Judgdichael S. Berg has filed a Report ar
Recommendation (“R&R™inding thatclaim three is exhaustedhdan evidentiary hearir
Is unwarranted, anceicommending federal habeas relief be denied because the sta
adjudication of althreeclaims is neither contrary to, nor an unreasonable applicati
clearly established federal lawor based on an unreasonable determination of the
(ECF No. 48.) Petitionerhas filed Objections to the R&Bontending tht the denial of
habeas reliebn the merits of his claims fundamentally unfajrrepeating his request 1
an evidentiary hearing, and requesting a Certificate of Appealal{iitgF Na 50.)

The Court has reviewed the R&R pursuant to 28 U.S.C. 8§ 636(b)(1), which pt
that: “A judge of the courshall make a de novo determination of those portions ¢
report or specified proposed findings or recommendations to which objectrade. A
judge of the courmay accept, reject, or modify, in whole or in part, the finding
recommendationsnade by the magistrate judge. The judge may also receive
evidence or recommit the matter to the magistrate judgeimstiuctions. 28 U.S.C
§636(b)(1). Having conducted a de novo review of R&R, the Court ADOPTS the

Magistrate Judge’s findings and conclusioms full, OVERRULES Petitioner's
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Objections,DENIES the First Amended Petition for a Writ of Habeas Coymdl
ISSUESa Certificate of Appealabilitgs to all claims

As recounted in the R&R, the evidence showed that Petitioner knocked and 1
doorbell of a housabout 25 timegiggled the door knob and pushed against the doo
walked to the side of the housdere he moved trash cainem in front ofa gatdeading
into the backyardwhich frightened the sole occupant at the time, Christinaa@alwato
calling the police (ECF No. 48 at 3l.) The policeencountered Petitioner, who matc
Galvan’s descriptionriding a bicycle about a block awayho told themhe was lookin
for work andhadonly knocked oncen the door (Id.) Despite defense counsepse4rial
offer to conceddPetitionernnitially harbored théntentto burglarize the houdsut did not
take a direct step towaeburglary, anddespitedefense counsel’'s opening statement
“‘intent is not the issue,” the prosecutor was allowed to introéuaience oftwo prior
burglary convictionsvhich the jury was instructed and reminded by both attorceysd
only be considered for thegimilarities to the instant crime to show intent to com
burglary. (d. at 5 24) The victim of the first prior testified she and herg®ar olg
daughter were home when a man rang the doorbell at least 12 times, knocked on
at least five times, and repeatedly jumped up to look through the window on tog
door, andhatshe and her daughter hid underneath a car in the garage and called th
(Id. at 5.) Petitioner was arrestedsilethe house, which head tried to enter by breaki
a bahroom window while standing on garbage cans before climbing over a gate i
backyard and entering through a sliding dodd.) (The second prior involved a man v
returned home to find broken glass on the floor and Petitioner insitleuse. 1d.)

The prosector argued that Petitioner’s acts of attemptiogascertairwhether thg
house was occupiday knocking and ringing the doorbelittemptingto force his wa
through the front dogand attempihg to enter the backyatay moving the trash cans aw
from the gatewere direct steps toward a burglafid. at 56.) Defense counsel arguie
closingthat Petitioner “at least at some point was intending to do something, inten

do something against the law, but he did not follow through, and therefore he is ng
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of attempted burglary,” andrgued thatinlike hisprior offenses he did not jump a g:
break a windowenterthe backyard othe house, and knocking on a door and ringi
doorbell is at best an indication of planning or intent, not a direct step toward a b
(Id. at 6.) Counsel argued that even if Petitianérally intended to burglarize the hot
as he had done in the past, he changed his mind and left freely and voluntarily b

committed a direct step towards a burglagid.)

te,
ng a
rglar
Ise

efore

Petitioner claims here that insufficient evidence was presented to supporhantele

of attempted burglary (requiring proof beyond a reasonable doubt that he took a d
ineffective step toward the commission of a burglary which would ordinarily resu
completed crime unless interrupted), arguing that the evidence showed he aband
burglary attempt independent of any outside influence or occurrence prior to comn
direct step (claim one), he was denied due process by the introduction of evident
two prior burglary convictions because they were only relevant to intent which the ¢
conceded and therefore unfairly showed he was bad person with a crimpaitibn
(claim two), and he received ineffective assistance of counsel due to defense (
(a) presenting a nonviable defense of conceding he approached the hbube witent o
burglarizingand abandoninthe attempt before taking a direct but ineffective step to
committing a burglary, which (in contrast to his argument in claim one), amountg

concession of guilt due to the strong evidence he took a direct step, and (b) failed

he was in the neighborhood with a work crew all week and had knockede aiodi

believing he was reporting for work (claim three). (ECF No. 2920.%
The state appellate court opinigtie last reasonestate courtlecisionasto claims
one and twpstates

The evidence supports findings Bogaapproached Galvas house
and, over a period of five minutes, rang its doorbell about 25 times, repeated|
knocked on the front door, jiggled the doorknob, and leaned or pushed intc
the door with his shoulder about four timeshe evidence also suppods
finding Bogarin then went to the side of the house and moved two trash can
that were positioned directly in front of a locked gate before leaving the
premises.The jury could reasonably infer Bogarin had the specific intent to
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burglarize Galvars housevhen he approached ilt could also reasonably

infer that he committed direct but ineffectual acts toward the commission of
that burglary when he presumably attempted to ascertain whether anyone wji
home by repeatedly ringing the doorbell and knocking on the front door,
jiggled the doorknob and leaned or pushed into the door with his shaulder i

an unsuccessful attempt to open the door, and moved the two trash cans|i

front of the side gate in an unsuccessful attempt to enter the backyard throug
the gate, which he discovered was lockedonsidering the evidence and
inferences therefrom favorably to support the’jsijerdict, we conclude the
jury reasonably found Bogarin committed direct but ineffectual acts toward
the commission of a burglary of Galvarnouse.The jury could reasonably
find, contrary to Bogarits assertion, that his acts were more than mere
preparation for a burglary of Galvanhouse.

Bogarin also argues the evidence is insufficient to support a finding he
took a direct step towarthe commission of a burglary because there is no
evidence his completion of the burglary was prevented by an extraneous ¢
outside influence or circumstance (e.g., a discovery or being frightened off by
anyone) and instead supports only an inference hmtawily abandoned his
plan to burglarize Galvas house before committing any direct step toward
its commission. However, as stated above, voluntary abandonment after a
direct step toward commission of a burglary is not a defense to a charge ¢
attempte burglary. (Dillon, supra, 34 Cal.3d at pp. 438%5.) In any event,
the jury could reasonably infer Bogarin voluntarily abandoned his efforts to
burglarize Galvars house because his attempt was frustrated by the lockec
front door and then the lockedlsigate.

(ECF No. 1110, Lodgment No. 8People vBogarin No. D067390, slip op. at4.)

With respect to claim two, the appellate court found:

Based on our review of the record, we conclude Bogaraiably
would not have obtained a more favorable verdict had the evidence of his tw
prior burglaries been excludedin his counsek opening statement and
closing argument, the element of specific intent was, in effect, concéued.
the charge of attepted burglary, the crux of the case therefore was whether
he took any direct but ineffectual step toward the commission of a burglary
The jury heard the testimony of Galvan and her father, which provided strong
proof that Bogarirs actions at Galvas haise were not merely in preparation
for a burglary, but instead were direct steps toward the commission of 3
burglary. The jury could reasonably infer Bogarin repeatedly rang the
doorbell and knocked on the door to ascertain whether anyone was inside th
house. The jury could further reasonably infer he jiggled the doorknob and
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pushed or leaned against the door four times in an attempt to break into th
house.The jury could also reasonably infer that when he was unsuccessful ir
doing so, he went arounké side of the house and moved the two trash cans
in an attempt to access the backyard and house through the side gate, &
abandoned his attempt to burglarize the house after finding the gate wa
locked. It is unlikely the evidence of Bogatmtwo priorburglaries would
have changed the juryinferences regarding his actions in the instant case.
Alternatively stated, it is highly unlikely the jury would instead have inferred
all of those actions by Bogarin were merely in preparation for, and not direct
steps toward, the commission of a burglawe conclude any error by the
court in admitting the evidence of his two prior burglaries was not prejudicial
and does not require reversal of his conviction of attempted burgRegple

v. Rivera, supra, 41 Gal.3d at p. 393People v. Watson, supra, 46 Cal.2d at p.
836.)

(ECF No. 1110, Lodgment No. 8People vBogarin No. D067390, slip op. at97.)
The Magistrate Judgeorrectly found thatPetitioner had failed to satisfy th
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provisions of 28J.S.C. § 2254(d) with respect to the state appellate court adjudication o

claim onebecause that adjudicatios consistent witldackson v. Virginia, 443 U.S. 3(

324 (1979) (holding that federal habeas petitisbear a heavy burden of demonstrgit

the evidencaes so lacking that no rational trier of fact would conviethdwasnot base
on an unreasonable determination of the facts. (ECF No. 48%) The Magistrat
Judge also correctly found Petitioner contid satisfy 28 U.S.C. § 2254(d)) with respeg
to claim twobecause there is no clearly established federal law regarding the admi
propensity evidengandthat hedid not satisfy 28 U.S.C. § 2254(d){@®cause the facty
findings of the state court were objectively reasonableeben if he could satisfy eith
provision he had not established a federal constitutional violation bdbausgmission ¢
his prior burglary convictions was not fundamentally ungaicethe jury was instructs
and repeatedly remindéldeywereonly relevant to the issue of intent to commit burg|
which was conceded by the defense and established by other evidence, and b&ues4
counselused them to suppoatdefense thahis curent actions were so unlike his pi
burglarieshathe hadabandoned his burglary attempt in this gaiser to making a direq
act towardaburglary (Id. at15-25.) The objections to claims one and two are overr
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With respect to claim three, ineffective assistance of counsel for presentingsedefer
conceding Petitioner approached the house with the intent to hzeglabut contending

he abandonetihe effort prior to taking direct step towards a burglaandfailing to argue

he approached the house looking for work, the Court adopts the findings andioosclus

of the Magistrate Judgdat this claim is exhaustl andthat defense counsel&rateg
amounted to an informed trial tactmwecluding federal habeas relief under 28 U.S.C.
§2254(d) (ECF No. 48 at 335.) Petitioner argues in his Objections that denial of| this
claim is fundamentally unfaibecause counsel should have presented a defense fthat I
knocked on the door looking for worlther than conceding he intended to burglarize the
house but eventually abandoned the atterfip€F No. 50 at82.) In light of the contrast
between his statement to the police whenvasnitially contacted that he only knocked
on the door onceand the occupant’s testimony that he knocked and rang the doorpell 2
times each before walking around to the side ohthese which itself is strong evidence

of intent to burglarizehe has not overcome his heavy burden of demonstrating that
informed, tactical decisions by counsel of this nature are virtually unassail&iele
Strickland v. Washingtgr466 U.S. 668, 6891084). The Court overrules Petitionef’s

objections and denies habeas relief as to claim three for the reasons set forth in the R&

The Magistrate Judge correctly found that an evidentiary hearing is not wdfrante
becauséetitioner'sclaims can be deniedithout further development of tmecord. (EC
No. 48 at 35.) Petitioner asserts in his Objectionsahatvidentiary hearing may b
order if he has presented a viable claim. (ECF No. 50 at 12.) The Court overrule
Petitioner’s objetion in this regard and declines to hold an evidentiary hearing for the
reasons set forth in the R&R.

Finally, Petitioner states that “his issues may warrant further inquiry, and reasonab
jurists could debate whether he has made a case for further proceediagsThé Cou
construes this as a request for a Certificate of Appealability. “[T]he only questlon [ir
determining whether to grant a Certificate of Appealability] is whether the appli

shown that jurists of reason could disagree witd district court’s resolution of his

16cv2793BTM (MSB)
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constitutional claims or that jurists could conclude the issues presented are ade

deserve encouragement to proceed furthBuck v. Davis 580 U.S. |, 137 S.Ct. 7!

773 (2017).The standard required fgranting a @rtificate of Appealabilitys “relatively
low,” and “[t]he Court must resolve any doubts regarding the propriety of a COA
petitioner’s favor.”Jennings v. Woodford®90 F.3d 1006, 1010 (9th Cir. 2002). The C
issuesa Certificate of Appealabilitgsto all claims
CONCLUSION AND ORDER

The CourtADOPTS the findings and conclusions of the Magistrate Juddall,
OVERRULES Petitioner’s Objection®©ENIES theFirst Amended Petition for a Writ
Habeas Corpudor the reasons set forth in the R&Rnd ISSUES a Certificate o

Appealabiliy as to all claimsn the First Amendeé@etition

Dated: June 22, 2020 )
—
fi“ﬂ- 724 Jndihopt—

Honoréble Barry Ted J!ﬁr[uc:tsk::rqiﬁ~
United States District Judge
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