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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CHRISTOPHER MICHAEL LARSEN Case No.:16¢cv2847 IM (AGS)

Plaintiff,
ORDER OVERRULING
V. PLAINTIEFF’'S OBJECTIONS TO
NANCY A. BERRYHILL, Commissionet HE REPORT AND
of Social Security RECOMMENDATION AND
DENYING PLAINTIFF'S MOTION
Defendant. FOR RECONSIDERATION

Plaintiff Christopher Larsen objects to Magistrate Judge Andrew G. Sxtho
Report and Recommendation (“R&R”) regardthg cross motions for summary judgm
andmovesthe courtto reconsider its ater adopting the R&R (Doc. No. 33.)The court
finds the matter suitable for decision without oral argument pursuant to Civil Loca
7.1(d)(1) and, for the following reasons, overrules Plaintiff's objections dardes
Plaintiff's motionfor reconsideration

BACKGROUND

The court hereby incorporates t®ference the lakground presented in the R&

(Doc. No. 29 at 422.) On February 5, 2018/agistrate Judge Schopler issuad R&R,

recommending the court derlaintiffs motion for summary judgment and gra
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Defendant’s crossotion for summary judgmén (Doc. No. 29.)On February 27, 2014
the court adopted the R&R in its entirety and granted summary judgment in fg
Defendant and against Plaintiff. (Doc. No. 30.)

On March 13, 2018, Plaintiff filed the instant objection to the R&Rranton for

reconsideratiomunc pro tunc (Doc. No. 33.)Plaintiff asserts that he did not receiv

copy of the R&R therefore, the court accepted Plairgiffling. (Doc. No. 32.)Less thar
two weeks later, Plaintiff filed notice of appeal to the Ninth Cuit. (Doc. No. 34.) Th¢
Ninth Circuit ordered that appellate proceedings be held in abeyanaagénd courts

consideration of Plaintiffs motion for reconsideration pursuant to Federal Ry

Appellate Procedure 4(a)(4) and Federal Rule of Civil Procedure 60. (Doc. No. 36|

LEGAL STANDARDS

l. Reconsideration

Reconsideration is generally appropriate “if the district court (1) is presente
newly discovered evidence; (2) committed clear error or the initial decisiomaragestly
unjust; or (3) if there is an intervening change in controlling law.There may also b
other, highly unusuakircumstares warranting reconsideration3chool Dist. No. 1J
Multnomah County, Oregon v. ACandi@c., 5 F.3d 1255, 1263 (9th Cir. 1993) (citatiq
omitted); Fed. R. Civ. P. 60(b). A motion for reconsideration “matyoe used to rais

arguments or present evidence for the first time when they could reasonably ha
raised earlier in the litigatioh. Kona Enterprises, Inc. v. Estate of Bishop, 229 F.3d
881 (9th Cir. 2000§jemphasis in originalFed. R. Civ. P. 59.

[I.  District Court Review of R&R

The duties of the district court in connection with a magistrate judg&R are
governed by 28 U.S.C. secti6B6 and Federal Rule of Civil Procedure 72(b). The dig

court “shall make a de novo determination of those portions of the report . . . to

! Plaintiff informs thecourt that he has accessed the R&R thrd@8BER and the
instant motion reveals that he has had the opportunity to réveeR&R in full.
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objection is made. A judge of the court may accept, reject, or modify, in whole or i

the findings or recommendations made by the magistrate judge.” 28 U.S.C. § 63

see alsdJnited States v. Radda#47 U.S. 667, 6/F4(1980);McDonnell Douglas Corp.

v. Commodore Bus. Machines, Inc., 656 F.2d 1309, 1313 (9th Cir. 1981). If neitheg

contests the magistrate judge’s proposed findings of fact, “the court may assun

correctness and decide the motion on the applicable law.” Orand v. United Giatead
207, 208 (9th Cir. 1979). The magistrate judge’s conclusions of law are revdewedo

however, regardless of whether any party filed objections theseRobbins v. Carey
481 F.3d 1143, 1144@7 (9th Cir. 2007).

[11.  Judicial Review of the Commissioner’s Decision

Under the Social Security Act, an unsuccessful claimant may seek judicial rey
the Commissioner’s final agency decision. 42 U.S.C. 88 405(g), 1383(d)li&).court

“may set aside a denial of benefits only if it is not supported by subktandance or is

based on lgal error.” Garcia v. Comnr of Soc. Se¢.768 F.3d 925, 929 (9th Cir. 201+
see alsdidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 199@The ALJ’s decision denyin
the disability insurance benefits will be disturbed only if that decision is not suppor

substantial evidence or it is based upon legal &yror

“Substantial evidences more than a mere scintilla but less than a preponderg
Tidwell, 161 F.3d at 601 (citation omitted). Substantial evidence is such releyv
evidence as eeasonable mind might accept as adequate to support a contluavra v.
Astrue 481 F.3d 742, 746 (9th Cir. 200{®iting Flaten v. Sec’y of Health & Humg
Servs, 44 F.3d 1453, 1457 (9th Cir. 1995)). If the evidence “can reasonably suppor

affirming or reversing the decision, [the court] may not substitute [its] judgmentgoot

the Commissioner.”ld. The court “may not reverse an AkJdecision on account of ;
error that is harmles's.Molina v. Astrue, 674 F.3d 1104, 1111 (9th Q012)
IV. Determination of Disability

A claimant must show two things to qualify for disability benefits under the IS

Security Act: that (1) he or she suffers from a medically determinable physical or
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impairment that can be expected to last for a continuous period of twelve months G
or would result in death, and (2) the impairment renders the claimant incapg
performing the work he or she previously performed or any other substantial
employment which exists in the nationatoaomy. 42U.S.C. 88 423(d)(1)(A)
423(d)(2)(A). The administrative law judge (“ALJ”) must employ the fistep sequentig
process laid out in 20 C.F.R. sect#l6.920 to make a determination of disability.
DISCUSSION

In his objections and motion foraensideration, Plaintiff sets forth essentially
same arguments raised in his motion for summary judgment and addressed in th
The ourt has considered the merits of each of Plaistibbjections and conductedia

novo review of the entire record arRi&R. Instead of responding to these argumen

I Mo
\ble

jainft

—

the
e Ré&

ts a

second time, the couricorporates the reasoning and rationale of the R&R in its entirety,

and will address only those arguments not covered by the R&R.
l. Fraud

Plaintiff asserts that “Judge Schopler cites no laws, nor any precedent
purposeful acts of fraud carried out by the [Social Security Administration (“S 3418
merey set aside on the basis that gtinply should not be a part of these cases.” (l
No. 33 at 5.) This assertion is not supported upon review of the R&&yistrateJudge
Schoplerappropriately interpreted Plaintiff's various claims of fraud as an argume
his dueprocess right to an impartial adjudicator, set forth the legal standard, and ar
Plaintiff's claims of fraud in light of that standardSeeDoc. No. 29 at 26.) Plaintiff
concludes the instant motion by claiming there has been a “wholesale violation ¢
rights to a fair and unbiased adjudicatiof@oc. No. 33 at 1) thus supporting/lagistrate
Judge Schopler’s interpretation of Plaintiff's fraud claimgagistrateJudge Schoplg

2 Plaintiff also expresses concern that the R&R “is chock full of medical information
Is protected under [HIPAA] laws” and is availableACERand “any otler website

that spiders Pacer for documents.” (Doc. No. 33 at 2.) However, at no point in this

action has Plaintiff filed a motion to seal.
4
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thoroughly addressed why none of the evidence Plaintiff presented rebuts th
presumption that the ALJ was unbiased, and the court reached the same conclusia
de novoreview?

A.  Dr. Clark

Plaintiff focuses on the “plot” by psychiatrist Dr. Camellia Clark, who, accordi
Plaintiff, sprayed him with an air freshener twice during an evaluation coordinatbd
SSA. GeeAdministrative Record (“AR”) 29697.) Plaintiff argues that the magistre
judgeerred when hetatedhat Plaintiff waited almost a month to report the incident tg
police. Plaintiff asserts that he reported the incident to the police the following da
cites his complaint to the city of Oceanside for failure to make a police repopjestsuy
evidence. Howevethatcomplaint lists the event date as April 1, 20d&arly a mont}
after theMarch 3, 2015, appointment with Dr. Clark. (AR 316.) Thus, the evids
Plaintiff citessupportsthe magistrate judge’s characterization of the timeline of eV
Furthermore, Plaintiff fails to explain what effect the timingwd have in light of thg
conclusion reached in the R&R that no intentional fraud was demonstrated, thed?
no role in Dr. Clark’'s appointment, and the ALJ ultimately relied more heavily
psychiatrist with which Plaintiff does not take issue. €fae, this argument provideo
basis for the court to reconsider its order adopting the R&R.

B. Missing Report

Plaintiff argues that Dr. Clark’s psychiatric evaluation of hinMarch 3, 2015'is

still missing and not part of the recor@oc. No. 33 at 12.pr. Clark’s March 3 evaluation

is available to Plaintiff in the administrative record, (AR /53, andMagistrateJudge

3 Plaintiff contends that “it’s this court’s fiduciary responsibility to follow up with [his
allegations of fraudand pursue criminal charges.” (Doc. No. 33 atTgcourt is an
adjudicative body, not a prosecutorial office.

4 Although Plaintiff references a report dated “3/13/15” in his motion, Dr. Clark met
Plaintiff on March 3, and signed the psychiatric evaluation Plaintiff describes as mi
on March 5, not the thirteenthS€eAR 753, 755.)
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Schopler cited tat multiple times in the R&R, thus calling Plaintiff's attention to
location. GeeDoc. Na 29 at 34.) Therefore, Plaintiff has not been denied access
document that informed part of the ALJ’s decision.
[I.  Credibility of Subjective Symptom Testimony

Next, Plaintiff argues against the magistrate juslgeterminationthat the ALJ
properly found thatPlaintiff's subjective symptom testimony lacked credibilityn
addition to arguments fully addressed in the R&R, Plaintiff takes isghehe objective
medical evidence cited artbe failure to account for the social aspect of his disai
claim. The court incorporates by reference the legal standard set forth in Bid¢oR
evaluating the credibility of subjective symptom testimony, (Doc. No. 29 at 6), an
address each argument in turn.

A.  Objective Medical Evidence

One of the five reasons the ALJ raised for disbelieving Plaintiff's sym
testimony was that Plaintiff's “statements concerning the intensity, persistence aing |

effects of [his] symptoms are not entirely consistent winéhmedical evidence.” (AR 28.

Plaintiff argues thaboth theALJ and magistrate judggrred because théused evidenc
pertaining to a completely different condition and time period” to evaluate his test
regarding pelvic pain(Doc. No. 33 at4.) Plaintiff does not contest the ALJ’s conclus
that the objective medical record undermines Plaintiff’'s testimony about his sympt
depression and anxiety.

Plaintiff asserts that the chronic pelvic pain of which he testified before the AL
on his rightside, yet the ALJ and magistrate judge cited to medical records for treg
of varicocele in hideft testicle. [d. at 12-13.) Howeverthe ALJfoundthat Plaintiff's
“condition improved with pain medicationgAR 28),and the objective medical evider
cited by the ALJ included an exhibit that noted Plaintiff's history of pain onghéside
of hisgroin and how medication provided “partial relief,” (AR 4.76t does appeathat
the ALJ discusseBlaintiff's pelvic pain, on both the left and right side, at the same t
which could lead to some confusioRlaintiff did the samen his motion for summar
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judgment citing to parts of the record that discussed pain on both the left and right §
his groinfor supprtin a single string citatian(Doc. No. 20 at %ee, e.g.AR 210 (right),
449 (left), 453 (left), 455 (left and right), 468 (left and right), 473 (right), 4885
(right), 77880 (left).) Becausdlaintiff testified about groin pain, it is reasonable that
ALJ examined all instances of pelvic pain, stemming from both the left and right sig

“Where the evidence is susceptible to more than one rational interpretation,
which supports théd\LJ's decision, the AL¥ conclusion must be uphéld.Thomas v
Barnhart 278 F.3d 947, 954 (9th Cir. 2002). The court agrees with the magistrate |
conclusion that the objective medical record was a clear and convincing reason,
others,suppating the ALJ’s adverse credibility finding.

B. Social Life

Another reason the ALJ raised was Plaintiff's daily activities, witmhtradictec
aspects of Plaintiff's subjective symptom testimony. (AR 24, 28, 30.) Plaintiff now
Magistrate Judg&chopler for “completely ignor[ing] the social aspect of [his] life wh
has all but stopped.(Doc. No. 33 at 15.) However, Plaintiff did not contest this reas
his motion for summary judgment. The ALJ noted that Plaintiff has “moderate dif&t

side «
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in “social functioning,” but focused avidence of Plaintiff's daily activities as one of five

reasons supporting his adverse credibility finding regarding Plaintiff’'s subjectiyaem
testimony. (AR 24, 280.) Plaintiff still does not contest his ability to conduct var
daily activities, such as bathing and feeding himself, going out on his own, and perf
normal chores. (AR 24, 28, 30.) This uncontested reason remains a clear and co
basis by which taiscreditPlaintiff's testinrony. SeeMolina v. Astrue, 674 F.3d 110

1113 (9th Cir. 201p (“Even where[everyday] activities suggest some difficul
functioning, they may be grousdor discrediting the claimant’s testimony to the ex
that they contradict claims of a totally debilitating impairnignt.

In sum, Plaintiff fails to submit evidence or argument in his objection to the
that alters the conclusions reached by the magistrate judigihing in theR&R is either

clearly erroneous or contrary to law.
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CONCLUSION
For the reasons stated, the court overrules Plaintiff's objections to the R&
denies Plaintiff's motion for reconsideration of the court’s order adopting the R&R
entirety.
IT IS SO ORDERED.

DATED: April 20,2018 %W

JE&#REY TMLLER

d States District Judge
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