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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
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Estate of TIMOTHY GENE SMITH, | CASE NO. 16cv2989-WQH-MDD
deceased It—)|¥5hls successor in interepst

JANIE RICHELLE SANDERS: ORDER
JANIE RICHELLE SANDERS, as an
individual; SANDY LYNN
SIMMONS: and WYATT ALLEN
GUNNER SMITH,
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Plaintiffs,
Y]

CITY OF SAN DIEGO; SHELLEY
ZIMMERMAN AND SCOTT
HOLSLAG, as individuals and
emgl)_lo ees of City of San Diego;
NATALIE ANN MACEY, as an
individual d0|r|1Engusmess as Macey
Bail Bonds; LEGAL SERVICE _
BUREAU, Inc., a California domestic
corporation doing business as Globa|
Fugitive Recovery; DAN
ESCAMILLA, as an individual and or
behalf of Legal Service Bureau, Inc.;
LELAND CHAPMAN BAIL BOND
CO. INC., a Colorado corporation;
LBC, Inc., a Hawalil corporation;
KAMA AINA BAIL BONDS, INC., a
Hawali corporation; LELAND B.
CHAPMAN, as an individual and on
behalf of Leland Chapman Bail Bond
Co. Inc., LBC, Inc., and Kama Aina
Bail Bonds, Inc.,
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Defendants

N
(o))

HAYES, Judge:
The matter before the Court is the Barte Motion for Alternative Service of
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o
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Summons filed by Plaintiffs Estate of Tithy Gene Smith, by hsuccessor in intere
Janie Richelle Sanders; Janie Rich8baders; Sandy Lynn Sinams; and Wyatt Aller
Gunner Smith (“Plaintiffs”) (ECF No. 37).
l. Background

On December 8, 2016, Plaintiffs initiatemls action by filing a complaint. (EC

No. 1). On December 29, 2016, Plaintfifed the First Amended Complaint, whi¢h

F

Is the operative complaint in this mattéECF No. 7). The First Amended Complajnt

includes four causes of action against Ddnt Dan Escamilla: conspiracy to viols
civil rights; intentional infliction of emotinal distress; defamation; and false liglat.
at20-26. On May 4, 2017, t®urt ordered that “Plaintiffshall have ninety (90) day
from the date of this order to serve and file proof of service of summons
complaint on the remaining defendantbéoserved.” (ECF No. 36 at 7).

On May 4, 2017, Plaintiffs filed the Bxarte Motion for Alternative Service
Summons as to Defendant Dan Escamillzefendant Escamilla”). (ECF No. 37).
a Declaration by one of Plaintiffs’ Coundabnald A. Green attached to the Motic
Green states, in part,

“On December 12, 2016, | sent a Metia Notice of Lawsuit and Request

for Waiver of Service of Summons Dan Escamilla at 888 W. Santa Ana

Blvd., Suite 100, Santa Ana, CA 9270\ certified U.S. Mail . . . Included

in the acka(_:ge weredhNotice, Waiver, copy of the summons, and co%/

of the lawsuit. . . . This notice and waiver package was received by Dan

Escamilla on December 14, 2016. . On December 22, 2016, my

co-counsel and | received a letfeom Dan Escamilla confirming his

receipt of this lawsuit and attacking plaintiffs’ allegations.”
(ECF No. 37-2 at 2; Green Decl. at 1 5-8).

The December 22, 2016 letfeom Defendant Escamilla to Plaintiffs’ Couns
states, in part,

This letter is intended to advise eadftthe plaintiff's attorneys, and the

plaintiff, that the claims brought against the defendant are wholly without

merit and are not warranted under erigtiaw. Based on the lack of legal
and factual merit of plaintiffs claims against this defendant, the
un{jer5|gned is demanding immediatendissal as a defendant in this
action.

Finally, this letter will place plaintifisand its attorneys, on notice that if
the undersigned and related entities ot immediatély dismissed from
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this action, monetagnd nonmonetary sanctigmscluding but not limited
to a Rule 11 motion'will be brought agat the plaintiffs and its attorneys
seeking costs, attorney’s fees and sanctions.

(ECF No. 37-5 at 1). The letter lists smlecauses of action, and states that

complaint is in violation of California’&nti-SLAPP statute and “the lawsuit is |i

potential violation of the attoays’ ethical obligations.1d. at 2-3. The letter bears tl
signature of “Dan Escamilla[.]ld. at 5.

On January 9, 2017, atfer was signed and sent by Defendant Escamil
Plaintiffs’ Counsel. (ECF No. 37-6). The letter states “Thank you for withdrawir
to the undersigned defendaemd Legal Service Bureau, Inc. dba Global Fugg
Recovery, the cause of action for negligeribe,cause of action for wrongful dea
(CCP 8337.60) and the survival action (CCP 8337.3@).'at 1. The letter states:
am continuing to maintain that there isaal of legal and factlianerit for any of the
causes of actions remaining as to the undersigned defemdbrglated entities.’ld.
The letter discusses causes of actiongiatlan the First Amended Complairid. at
1-3.

Green states that “[ijn response to Mscamilla’s letter, plaintiffs agreed
dismiss the cause of action for defamatiofECF 37-2 at 3; Green Decl. at 1 10).
January 26, 2017, Plaintiffs’ Counsel sarietter to DefendarEscamilla, stating, if
part,

As | told you in our conservation, | Yiareviewed your second letter. You

make a valid point regarding thefdmation cause aiction being barred

by the one year statute of limitatiopsriod of CCP § 340(c). In light of

that, | have filed a dismissal of theduse of action only. 1'do not agree

with any of your other arguments agpressed in youletter. | wi
proceed with the balance of the sas of action in which you are named
as a defendant in the complaint.

During our telephone discussion in whikctold you that we intend to go

forward and reiterated my request that you ‘accept service by mail, you

said something that conCerns me. You told me you would not waive
formal service. | then asked if | wallbe required to hire a process server.

You said something to the effect of, ‘good luck in having him find me.’
(ECF No. 37-7 at 1.)

On January 31, 2017, atier was signedral sent by Defendant Escamilla
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Plaintiffs’ Counsel. (ECF No. 37-8). The letter states, in part,

With regard to service, you are Ing to construe my statements to
you as a breach of FRCP Section ?()]avo!d unnecessary expenses of
serving the summons. However, a e filing of the complaint, you
have not adequately investigated thet. So, as with my prior letters, |
will assist you in this obligation.

| am currently not physically locatetithin the United States, and have
not been for Some time. | am not cuthg, nor will | be in the near future,
In a position to meet with attorneysSouthern California for the purpose
of entering into a retainer agreemant assisting with the preparation of
any response to your lawsuit against rii@e nature of my work requires
me to be available for internationa¥el and my return date to the United
States is not certain at this time.

(ECF No. 37-8 at 1). The letters adsBed to Defendant Escamilla from Plaintiffs’

Counsel, and the letters from Defendant Esttamno Plaintiffs’ Counsel bear the san
address: 888 W. Santa Ana Blvd, Suif#), Santa Ana, California 9270%ee ECF
Nos. 37-5, 37-6, 37-7, and 37-8. This is #ame address that Plaintiffs assert t
Counsel sent a notice of lawsuit and a reqt@swaiver of service of summons to
December 12, 2016. (ECF No. 37-1 at 2).

Green states that on February 23, 2017nEfts hired a process server to sef

Defendant Escamilla, and that the processssesubsequently attempted to serve

at the 888 W. Santa Ana Blvd. address sdvienas. (ECF No. 32-at 4; Green Dec|.

at 11 14-17). Green states that on April2®16, the process server performed a
trace on Defendant Escamilla, and the slapdr‘indicated that the only address knd
for Dan Escamilla was the address we alydzad: 888 W. Santa Ana Blvd.” (ECF N
37-2 at 4; Green Decl. at | 18preen states that follomg the skip trace, the proce
server made several additial unsuccessful attemptsserve Defendant Escamilla
the 888 W. Santa Ana Blvd. addss. (ECF No. 37-2 at 4-5; Green Decl. at 1 19
[I.  Contentionsof the Plaintiffs

Plaintiffs contend that good cause exifts this Court to issue an ord
permitting Plaintiffs to complete sece on Defendant Escamilla by publicatid
Plaintiffs assert they have acted diligentiyattempting to psonally serve Defendal
Escamilla.
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1.  Applicable Law

Federal Rule of Civil Procedure 4(e) statest an individual “may be served
a judicial district of the United States by. following state law for serving a summg
in an action brought in courté general jurisdiction in thetate where the district cou
is located or where servicengade.” Fed. R. Civ. P. 4(@). California Code of Civi
Procedure § 415.50 states,

(a) A summons may be served by |aedttion if upon affidavit it appears
to the satisfaction of the court in gh the action'is pending that the party
to be served cannot with reasonablgence be served in another manneér
specified in this article and that either:
A cause of action exists against the party upon whom
service is to be made or e she is a necessary or proper
arty to the action. _ _ _
?2) he party to be served hasctaims an interest in real or
personal property in this state that is sub%ect to the
jurisdiction of the court or #arelief demanded in the action
consists wholly or in patih excluding the party from any
_ interest in thefro erty. _ _ -
Cal. Civ. Proc. Code § 415.50(a). California Code of Civil Procedure 8§ 415

states,

The court shall order the summons&published in a named newspaper,
Publlshed in this state, that is mokely to give actual notice to the party
0 be served. If the party to be servesides or is located out of this state,
the court may also order the summs to be published in a named
newspaper outside this state that is most likely to give actual notice to that
party. The order shall direct th&ntco%y of the summons, the complaint,
andthe order for publication be forthwitailed to the party if his or her
address is ascertained before n of the time prescribed for
publication of the summons. Exceptadiserwise provided by statute, the
ublication shall be made as prded by Section 6064 of the Government
ode unless the court, in its distoa, orders publication for a longer

eriod.
Cal. Cri)v. Proc. Code 8§ 415.50(b). California Government Code § 6064 states,

Publication of notice pursuant to tlsisction shall be once a week for four
successive weeks. Four publicatiom& newspaper regularly published
once a week or oftener, with at ledse days intervening between the
respective publication dates not ctng such publication dates, are
sufticient. The period of notice commences with the first day of
Publlc_:atlon and terminates at the eidhe twenty-eighth day, including
herein the first day.

Cal. Gov't Code § 6064.

n
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50(b

“When substituted or constructive service is attempted, strict compliance wjth th

letter and spirit of the statutes is require@iverav. Olvera, 283 Cal. Rptr. 271, 27
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(Cal. Ct. App. 1991). “Before allowing agphtiff to resort to service by publicatio

N,

the courts necessarily require him to sletiaustive attempts to locate the defen

foritis generally recognized that serviceguplication rarely results in actual notice.

Wattsv. Crawford, 896 P.2d 807, 811 n.5 (Cal. 199&)i6tation marks omitted). “T
term ‘reasonable diligence’ takes its megnfrom the former law: it denotes

thorough, systematic investigation anquiry conducted in god@ith by the party of

his agent or attorney[.]JKott v. Superior Court, 53 Cal. Rptr.2d 215, 221 (Cal. Ct. A
1996) (quotation marks omitted). California allows service by publication “as
resort[.]” Donel, Inc. v. Badalian, 150 Cal. Rptr. 855, 858 (Cal. Ct. App. 1978).
V. Analysis

The Court applies California state lg@verning service by publication. T
Court determines that “[a] cause of acdtiexists against the party upon whom sern
IS to be made.” Cal. CiProc. Code 8§ 415.50(a)(1). Service by publication is ther¢
permitted if Defendant Escamilla “canneith reasonable diligence be served
another manner specified in this article[Gal. Civ. Proc. Code § 415.50(a). Plaint
have located Defendant Escamilla at 8883&nta Ana Blvd, Suite 100, Santa A
California 92701. Based upon the letter exule between Defendant Escamilla
Plaintiffs’ Counsel, Defendant Escamilla appears to possess actual notice
Complaint and Summons. The letter fromf&alant Escamilla stas that he is ng
within the United States and that his “returteda . is not certaiat this time.” (ECH
No. 37-8 at 1).

Plaintiffs have demonstrated exhaustattempts to locate Defendant Escam
Plaintiffs have demonstrated that Defemidascamilla has actual notice of this acti
and that Defendant Escamilla has refusedetarn waiver of service. The Cot
concludes that Plaintiffs have suffictghdemonstrated that Defendant Escam
“cannot with reasonable diligence be s®hvin another manner specified in t
article[.]” Cal. Civ. Proc. Code. 8§ 415.%)( The Court concludes that service
publication is necessary as a leesort under the facts of this case.
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IT IS HEREBY ORDERED that Plairitis Ex Parte Motion for Alternative

Service of Summons (ECF No. 37) is GRANTED. Plaintiffs shall be permitt
serve the summons on Defendant Escamilla by publication.

Service by publication as to Defenddfgcamilla must be completed in t
following newspaper of general circulationthre state of California: Orange Cour
Reporter, 600 W. Santa Ana Blvd., S®@b5, Santa Ana, CA 92701; Telephone: (7
481-0544. Pursuant to California Govermn€ode § 6064, thaublication “shall bg
once a week for four successive week®ur publications in a newspaper regulg
published once a week or oftener, withledst five days intervening between |
respective publication dates not counting spablication dates, are sufficient. T
period of notice commences with the first day of publication and terminates at t

of the twenty-eighth day, including therein the first day.” Cal. Gov't Code 8§ 606

DATED: July 19, 2017
GG . A

WILLIAM Q. HAY
United States District Judge
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