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v. Siemens Medical Solutions USA, Inc. et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

QUIDEL CORPORATION Case N016-cv-3059BAS-AGS

Plaintiff, ORDER DENYING
DEFENDANTS’ MOTION TO
EXCLUDE THE SURVEY,

V. EXPERT REPORT, AND

TESTIMONY OF MATTHEW G.
SIEMENS MEDICAL SOLUTIONS EZELL

USA, INC.,et al,
Defendart. [ECF No. 135]

Plaintiff Quidel Corporation and Defendants Siemens Medical Solutions
Inc. and Siemens Healthcddeagnostics Inchaveeach retained expesttnesseso
opine on portions of this litigation. One of Plaintiff's expertMetthew G. Ezell
who conducted a survegndwrote an expert report based on his findings fron
survey Defendants seek to exclude the survey, report, and testimdviy &zell.
(“Mot.,” ECF No. 135.) For the foregoing reasons, the CADENIES the Motion.
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l. Relevant Background

Plaintiff and Defendants each manufacture and sell assays (bloodtas
can aid in the detection of Gravessease.Plaintiff sells the Thyretain Bioreport
TSI Assay (“Thyretain”), andefendantsell the IMMULITE 2000/2000 XPi TS
Assay (“IMMULITE").

Plaintiff alleges Defendasthave engaged in false advertisirand unfa
competitiondue to Defendantadvertising of IMMULITE. Plaintiff's claims stem
in partfrom astatement on Defendants’ website thaysIMMULITE detects “TS

only.” A “TSI only” assay is one thatetects only thyroid stimulating

immunoglobins(“TSI”), as opposed tan assayhat fails to differentiate between

thyroid stimulating and thyroidblocking immunoglobing“TBI”). Assays that ar|
unable to differentiate between TSI and TBI are called “TRAb” assByaintiff

allegedsMMULITE is not a“TSI only” assay, anthatDefendantsfalse advertising

ts)

er

e

)

caused customers to purchase Defendants’ product over Plaintiff’'s product and tht

damaged Plaintiff.

Plaintiff engagedMr. Ezell to conduct a consumer survey and provide e
opinion regardingPlaintiff's allegations that Siemens’ literally ad deliberately
false statements influencele ‘purchasing decisioh®f the relevant audience
Siemens’ misstatements(“Opp’n,” ECF No. 175, a2.) Ezellsurveyed physiciang
that specialize iendocrinology and who, as parttokir practice, order assay te
to assist in patiendiagnosis. (“Ezell Report,” Exhibit 12 toDeclaration of EriK
HaasECF 1353,at 7.)

For the survey, Ezell askedtast group of physician® review an excerp
from Defendantsivebsite regardingMMULITE, and he askeda control groupto

review aneditedexcerpt. (Ezell Report at  17.) The test group reviewe

1 A more extensive backgroursctionis available inthe Court’'s order on the partiestoss
motions for summary judgment, which is filed concurrently with this ordérereforethe Court
only includes background information here that is relevant to the present Motion.
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following excerpt:

TEST CELL HIGHLIGHTED MATERIAL
The IMMULITE 2000,/2000 XPi TS| assay is the first automated and

semiquantitative TSI assay available today. TSH receptor antibody (TRAb) assays

detect both thyroid-blocking and -stimulating antibodies. However, blocking
antibodies inhibit TSH stimulation of thyroid cells and lead to hypothyroidism.
The IMMULITE 2000/2000 XPi TSI assay detects thyroid stimulating antibodies,
the specific cause of GD pathology, with 98.5% specificity.

The control groupeviewedthe following excerpt:

CONTROL CELL HIGHLIGHTED MATERIAL
The IMMULITE® 2000/2000 XPi assay is an automated and semiquantitative

assay designed for the more specific detection and measurement of stimulating

antibodies, but has a potential to detect blocking antibodies and does not
differentiate between blocking and stimulating antibodies. The IMMULITE®
2000/2000 XPi assay detects thyroid stimulating antibodies, the specific cause
of GD pathology, with 98.5% specificity.

The respondents wer@sked what message(s) were communicated b
materialthey viewed (Id.) They were then asked if the material communic
“anything about IMMULITE assay’s ability to detect TSI only” and if so, whht.)
They were then asked whether they undedstbat IMMULITE does or does n
detect TSI only, or whether IMMULITE is a TRAb assayd.)( They were als
asked opemended questions about what the material communicates about W
IMMULITE detects TSI only and about IMMULITE's ability to detect T&hly.
(Id.) They were then asked whether they were likely to order both anlpband
TRADb assay, and why.ld)

Ezell concluded that approximately 67.42% of the relevant univsigdeely
to be misled or deceived by Defendaritdse message. 14.  8.) He defined g
“false messagedsonethat state$sMMULITE is a TSI assaygetectsTSI only, or is
not a TRAb assay.Id. 1 19.) He concludedhat Defendantsivebpages likely to
mislead a substantial portion of the relevant univeis#o “believing (1) tha
DefendantsIMMULITE Assay is a‘' TSI assay,(2) that DefendantdMMULITE
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Assay detects only thyroidtimulating antibodies, and/or (3) that Defendants

IMMULITE Assay is not a TRAb assay(Ezell Reportat 9.)

Defendants move to strike Ezell’'s report and opinions.
II.  Legal Standard

The trial judge must act as the gatekeeper for expert testimony by ca
applying Federal Rule of Evidence 702 to ensure specialized and technical @
Is “not only relevant, but reliable.Daubert v. Merrell Dow Pharms. In09 U.S.
579, 589 & n.7 (1993)accord Kumho Tire Co. Ltd. v. Carmichabl6 U.S. 137
147 (1999)(holding Daubertimposed a special “gatekeeping obligation” on 1
judges). In exercising its gatekeeping function, a court “may, in an appropriate
exclude a flawed survey report from being received into evidence.” 6 McCar
Trademarks and Unfair Competition § 32.1158 (5th ed. 2019).

Consumer surveys may be used as evidence to show that the
misrepresentations have misled, confused, or deceived the consuming
Southland Sod Farms Stover Seed Cd.08 F.3d1134,1140(9th Cir. 1997) The

Ninth Circuit has “held that survey evidence should be admitted as long 4

conducted according to accepted principles and is relevRottune Dynamic, Ing.
v. Victorids Secret Stores Brand Mgmt., In618 F.3d 1025, 1036 (9th Cir. 201

(alterationomitted) “The admissibility threshold for survey evidengehe Ninth
Circuit is notably low. Townsend v. Monster Beverage Co803 F. Supp. 3d 101
1025 (C.D. Cal. 2018
[ll.  Analysis

Defendants seek to exclude Ezedligvey,opinion and reportor a variety of
reasonseach ofwhich the Courtiscusse# turn.

2 Both parties spend a good portion of their briefs analyziages decided bgourts inother
circuits. These cases are irrelevad different circuits haveftigrent levels of admissibilitfor
consumer surveys. This Court is bound by the Ninth Circuit’s permissive rulings.
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A. The Population Surveyed

Defendants firstargue thatEzell surveyed an irrelevant populatiohhe
universe for Ezell's survey was €omprised ofphysicians that specialize

endocrinology and who, as parttb&ir practice, order assay tests to assist in p4d

diagnosis. (Ezell Reporatq 7.) DefendantasserPlaintiff has consistently allege

that laboratories, not physicians, were misled by Defendants’ advertising. af
11.) DefendantbelieveEzell's surveyis irrelevant becaugghysicians are the en
users of the assays, but do not actually purchase the assdydhus any surve
evidence of their impression$ Defendants’ websites immaterial (Id. at 12.)
One of the criteria a court considers in assessing the validity and reliaby
a survey is whether “the proper universe was examined and the representativy
was drawn form that universeMedisim Ltd. v. BestMed LL.861 F.Supp.2d 158
166 (S.D.N.Y.2012). The party must showhat those surveyed “are the relev
audience for its false advertising claimsKwan Software Eng’g, Inc. v. For
Techs., Inc.No. C 123762 S1,2014 WL 572290, at *5 (N.D. Cal. Feb. 11, 20

In Kwan the court rejected a survey because the plitypot show‘that any of the

members of the survey are the people who would see the alleged misreprese

or arethose “whose decision to purchase the product could be influeniced.”
To support their argument that physicians are not relevant in #sis

Defendants first point to Plaintiffeperative omplaint. Thecomplaintallegesthat

laboratorieswhoarePlaintiff's “direct customers]” “have an incentive to purchas

Defendants’ cheaper product “and rely on the face of Siemens’ misls

marketing.” Eirst Amended Complaint, ECF No. 1221.) In contrast, clinicians

who are notPlaintiff's direct customers‘rely on the results of the tests to tr

patients.” [d.) Although not altogether cleat, appeardlaintiff is implying that

physiciandase their purchasing decisionsagaroducts merit, but laboratoriemake
decisions based on advertising. Defendants argue Plaintiff cannot now cla

physicians view advertisements. The Court disagrees and Riad#iff did not
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concetely define the relevant markdt@nsumers in itsomplaint Plaintiff is not

precluded fromarguing the breadth of the relevant market at this time.

Defendants next point to the depositionR¥intiff's expertJennifer Sipos
who testifiedthat ather institution, “when a TSI is order@oly a clinician] there i$

no indication on the report of which assay (Roche, Thyretain, Immulit¢,veds
utilized” and the physician only receives the results from the test, i.¢
measurement of TSI. (Exhit#to Declaration of Erik Hag ECF No0.137, at9.)

b, the

Defendand arguethis showsthat the physicianslo not distinguish between the

assays, and therefore thepinions of Defendantslescription of IMMULITEIs not
relevant.

Plaintiff disagrees andrguesthat physicianslo order specific assay test
(Opp’nat 5-6.) Plaintiff points to the deposition of Deféants’ employeeCarole
Dauscher. Ms. Dauscher testifiethat Defendantspreviously hired a marketing

agency to conduct a marketingampaignaimed atclinicians. (Exhibit 1 to

Declaration of T. Kevin RooseveECF No. 177, at 106:B.) According to Ms|

Dauscher, the agency marketed to physicians as opposed to laboratories bec
really important to educate the physicians . . . [b]ecause if they don’t order t
then there’s . . . no point of having it in the laboratoryld. @t 106:1525.)

Physicians were not the ones buying the assays, but they became informedsts

through marketing and they could go to Defendantwebsite or talk to the

laboratories for more information. Id( at 107:36; 108:1823.) Further, Dr.
Silberman a director of Sonic/CPLlaboratory testified thathe clinicians ar
“substantially” in charge of deciding which type of assay to run. (Exhilbd
Declaration of T. Kevin RooseveECF No 177, at 117:322.) Clinicians consu
with the laboratory, and some clinicians “have the capabilifgiof and ask for [th
assay] by name . . . and in some circumstances they will spedifly)” (

The evidence shows the physicians are not simptiusers of thassaywith

no opinion as to what product they are usimgno say in how they receive tl
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product See Kwan Software Eng’@014WL 572290, at *4(excluding surve
evidencebecause it had not been proven that those surveyed petentia
purchasers of the produethose whose decision to purchase the product cot
influenced’). Thisis notasituationwhere allphysicians blindly use whatevassay
the laboratory happens to carry, with input into whatassaythey useon patients

Giventhe conflicting testimony, it is possible the physicians’ opinions regardir

products are relevaand their opinions could be influencedrgrketingor website

information

The Court finds that aurvey of physiciansould be relevanin this case.Of
course, the findings would not be relevant to the laboratories’ reaction to Defe
marketing or website, but only to the physicians’ reacti®ae Spraying Sys. Co
Delavan, Inc. 975 F.2d 387, 394 n.5 (7th Cir. 1992) (finding when the su
targeted farmers rather than the “actual purchasers” of the product, tteosedd
farmers a the relevant universe “limits the surveys’ probative valuéhe Cour
declines to strike the Ezell report for this reason.

B. The Questions

Defendants next argue that the survey quesamambiguous. (Moat 13)
Defendantdind it problematicthat Ezell used the terms “TSI only” and “TR/
assay’in the surveywithout defining the terms.Id.) Plainiff appears to admit th

respondents received no definition of “TSI only.” (Opp’n at3Ahd Ezell admits

he did not ask the respondemtbat they understood “TSI only” to meafiEzell
Depo.,” Exhibit 13 to Declaration of Erik Haas, ECF N85-3, at212:24-25) nor
did he ask thenmow they definech TRAb assay (id. at 240:1719). Of course
whether the assay &TSI only assayr a TRAbassayis a critical question in th
case, as it forms the basis for muclPtintiff's claims.

Plaintiff argues this is an issue for the jury. As the Ninth Cirtais explainec

3 Plaintiff points outthat the website the respondents were able to digmgthe survey define
“TSI” and “TRADb.”
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when evaluating a survey, the court first asks: is the survey admissible, mea
there a proper foundation for admissibility, and is it relevant and conducted acq
to acceptedgrinciples?” Click Billiards, Inc. v. Sixshooters, In@251 F.3d 1252

1263 (9th Cir. 2001). Once the survey is admitted, the jury dedml&sr-on issue$

of methodology, survey design, reliability, the experience and reputation
expert,critique of conclusions, and the likeld. “Technical unreliability” issues g
to the weight of the survey, not its admissibility, amdissues for the jury. E. & J.
Gallo Winery v. Gallo Cattle Cp967 F.2d 1280, 1292 (9th Cir. 1992).

The issue of ambiguity of survey questions is one that has been looke
variouscourts. Defendants point teVallace v Countrywide Home Loans, |ngo.
08-1463JST (MLGXx), 2012 WL 11896333, at *5 (C.D. Cal. Aug. 31, 20%2)ere

the courtanalyzeda surveythat askedbout the respondents’ “typical” work wee

The court determinedhe understanding of the word “typical” was not unifoamd

it excluded the survey for thigason andiarious other reasonsn Townsend V.

Monster Beverage CorB03 F.Supp. 3d 1010 (C.D. Cal. 2018), the defendintk
issue with two surveys. Thepjectedthatone of thesurveys asked suggestive
vague guestionsandalsoobjectedhat the expert did not measure how respong
hadinterpreted the statementsanothersurvey. Id. at 1024. The court fourtthat
these objections go to the weight rather than the admissibility of the suané
declined to strike the surveykl.; see also United States v. 400 Acres of Land, |
or less situate in Lincoln Cty. e\, No. 2:15cv-1743MND-NJK, 2017 WL
4797517, at *5 (D. Nev. Oct. 24, 201holding the objection that the survg
questions are ambiguous does not affect the survey’s admissibBitghton
Collectibles, Inc. v. RX Texas Leather M&R3 F. Supp. 2d245, 1258 (S.D. Cq
2013) (finding the survey questions to be “sloppy” and problematicdolding thig
Issue can be explored through cross examination).

The bulk of caseéold thatan objection regardinghe phrasing osurvey

questions and the use pbtentially ambiguous terms is one tHalls into the
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category of “survey desigh TheNinth Circuit has specifically fountthat this issug
goes to the weight of the survey, not the admissibility. The Court declistskey
Ezell’'ssurvey on this basis.

C. Leading and Biased Questions

Defendants next argue that the survgyestionsled and biasedthe
respondentsThe Ninth Circuit has held that an objection that a survegddsiading
or biasedjuestiors goes to the weight, not the admissibility of the sun8guthlang
Sod Farms 108 F.3d at 1143ee alsdMedlock v. Taco Bell CorpNo. 1:07%cv-
1314 SAB, 2015 WL 8479320, at *5 (E.D. Cal. Dec. 9, 2015) (“The Court finds
Defendantscriticisms of [the expert’sivording of the qustions goes to the weig
of the evidence, and not the admissibility of the surveysirveys can be admittg
even if they contain “highly suggestive” questions, as long as the sur\

“conducted according to accepted principles and [is] relevadrtune Dynamic

Inc. v. Victorids Secret Stores Brand Mgmt., In618 F.3d 1025, 1037 (9th Cir.

2010)(citation omitted). For example, a survey that exposes the respondent
desired response before asking the critical connection may be “gilenveight.”
McCarthy at§ 32.172.But this is an issue for the jurythe Court declines to strik
the survey on this basis.

D. Survey Format

Defendantsargue thathe website excerpt shown to the conobup was
biased because it used “gratuitous laggia(Mot. at 21.) Defendants cii&obrick
Washroom Equiment Inc. v. Anmerican Specialties, In¢g.No. CV 166938 SVW|
PLA, 2012 WL 3217858, at *18 (C.D. Cal. Aug. 8, 201#.d, 565 F. App’x 66(

(9th Cir. 2014),where the court excluded survey becausthe ad shown to the

control groupwvere “substantially differenthan the ads shown to the test group.
this reasonthe“survey format effectively predetermined its resuld” But Bobrick
Is distinguishable.Here,the differencebetween the website excerpt shown to

control group and that shoviine test groujgre not so great that theyedetermied
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the result of the surveyThis objectiorthereforegoes to the “design” of the surv
and isan issudor the jury. The survey should not be excluded for this redson,

E. Ezell’'s Conclusions

Defendants finallytake issue withEzell's conclusions. After coding all
responses, Ezell concluded that 81.87% of thgtesiprespondents received a fa
message, and 14.45% of the control group respondents received a false .
First, Defendants argue Ezell does not disclose how he dbeeespondents
answers (Mot. at 22.)This is incorrect Ezell stated: if the rgpondent §ave a falst
message in terms of apenended response or a cleseded response, they wol
be incategory 1. And if there was no false message at all, they woulcchtegory
2. And sometimes the respondent might say one thing in t@rtheir openrended
response and somewhat contradict themselveserims of their closended
responsg If so,they were put into category 3, which is “indeterminablé Ezgll
Depo,” Exhibit 13 to Declaration of T. Kevin Roosevelt, ECF No.-17%at 161:2
11.) Thus, Ezell explained how he coded the resppasdsthis is not a reason
exclude the survey.

Defendantsextargue that Ezell improperly coded the responses of the ¢

4 Defendantsalso bring up another objection to the control group excerpt. Defendagie the
excerpt “was writterentirely by counsel to Quidel, without [Ezell’s] input.” (Mot. at 2@emphasig

24

Ise

nessa

1Y%

ild

to

hntrol

in original).) CitingElliott v. Google, InG.860 F.3d 1151, 1160 (9th Cir. 2017), Defendants argue

this alone is reason to exclude diresurvey.

The Court finds various flaws in this argument and encour&efendantsnot to
overexaggerate facts or misinterpret cases in a misleading wast, Bzell testified that whil
Plaintiff's counseldrafted the website excerpt for the control grdegell reviewed it and agree
it was appropriate (SeeEzell Depo. at 113:117.) Therefore, it is inaccurate for Defendantg
state thakEzell had no input on the issue. And secdgitiptt does not hold that a survey sho

be excluded when it was designed by counsel, as Defendants state. (Mot. at 2@ste@d, the

surveys irElliott were entirely designeg@ind conducted by counsel “who is not kified to design
or interpret surveys 860 F.3dat 1160. Therefore, the surveys were stricken. Bhdre is ng

[1°)

d
to
bld

174

guestiorthat Ezell conducted the survey henedthe fact that one portion of the survey was drafted

by Plaintiff's counsel does not mean the entire survey should be excluded under Ninth
precedent. SeeMcCarthy, at§ 32:166 (“Attorney cooperation with the survey professiong
designing the survey is essential to produce relevant and usable data.”).
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group Defendants arguef Ezell had properly codedhe responsesmore
respondents in the control group would have been confused by the.sioe
example, Ezell classified 23 physicians in the control group as “indeterminab
Defendants argu&7 of those23 respondentshould have been classified as hay
received a “false message.” (Mot. at 2Rgfendants argue if Ezell had prope
coded these 17 respondents, almost 25% of the control group would hay
misled, and the entire survey would therefoage to beexcluded. [d. at 22-23.)
Again, a “critique of the [survey’s] conclusionjoesto the weight ofthe
survey not its admissibility See Clicks Billiards 251 F.3d at 1263see alsq
Microsoft Corp. v. Motorola In¢ 904 F.Supp.2d 1109, 1120 (W.DWash.2012)

(concluding that criticisms of an expear conjoint analysis concerned “issues

y
e” but

ring

e bee

of

methodology, survey design, reliability, and critique of conclusions, and therefore

[went] to the weight of the survey rather than admissibilitgfjghton Collectibls,
923 F. Supp. 2dt 1258 polding if the objection is that the survey hatsweeping

conclusion,” this is a weakness that can be explored through cross examination or

contradictory expert opinion).
IV. CONCLUSION
For the foregoing reasons, none of Defendants’ objectionghea@ourt tqg
conclude thatMr. Ezell's survey or testimonghould be excluded. The Co
DENIES DefendantsMotion. (ECF No. 135.)
IT IS SO ORDERED.
DATED: October 21, 2019

(4iliig ‘-;J;‘.{.,Jf;{f.;t_;( |
Hon. Cynthia Bashant
United States District Judge
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