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Beard et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

STEVIE J. STEVENSON Case No0.:16-CV-3079JLS (RBM)

Plaintiff,
ORDER (1) DENYING PLAINTIFF'S
V. MOTION FOR PRELIMINARY
INJUNCTION , AND
JEFFREY BEARD, Ph.D,, etal. (2) GRANTING PLAINTIFF LEAVE
Defendars.| TO FILE SECOND AMENDED
COMPLAINT

(ECF No. 95

Plaintiff Stevie J. Stevenspa prisonecurrentlyincarcerated eolanoStatePrison
(“Solano”), proceed pro se andn forma pauperisseeECF No. 6,0n aFirst Amendec
Complaint (“FAG” ECF No. § filed pursuanto 42 U.S.C. § 1983 There arecurrently
five Defendants Jeffrey Beard former Secretary othe California Department g
Corrections and Rehdibation (“CDCR”); C. Walker, a mailroom staff member
Centinela State Prison (“Centinela”); ®ell, a mailroom supervisor at Centine
N. Telles,a litigation coordinator at CentinelandR. Madden Warden of Centinela See
ECF Na. §, 61.

! The Court’s July 11, 2018 Order dismissdernan the former Secretary of CDCRs a Defendan
SeeECFNo. 61.
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Plaintiff filed the instant Motion for Preliminary Injunction or Tempor
Restraining Orde(“Mot.,” ECF No. 9% seeking to stolcDCR from destroying and/o

removingall law books from itslaw libraries The Court accepted the Motiomnc pro

ary

-

tuncto March 7, 2019 Seed. The Court held its ruling in abeyance pending Plaintjff's

appeal of this Court’'©rderdismissing ClainOne of the First Amended Complairgee

infra pages4—5,which asserted aause of actionelating to deprivation of statecreated

liberty interest affording inmates adequate access to law linre8m==AC at5-18. The

Motion isnow ripe as theNinth Circuit denied Plaintiff's appeabeeECF Nos. 101, 104.

Having consideredhe Rarties’ argument@nd theapplicablelaw, the CourtDENIES
Plaintiff’'s Motion.
BACKGROUND

This case has a lengthy and complicated procedural history with intermiagieels

of action regarding law library access. Given that the instant Motion directly concerns la

library acces and an underlying accedsscourt cause of action, the Court outlines
procedural history.
l. First Amended Complaint and Motion to Dismiss

On June 8, 2017, Plaintififed the operativé-irst Amended Complairgsserting thg

the

\U

following causes of action (1) Plaintiff and other inmates housed in California state

prisons have been deprived of their due process rights as a reQIMGR amending

statutes governing law libraries in prisons; (2) Plaintiff's rights were violated

=

when

Centinela staff openelis legal mail owide of his presence; (3) Plaintiff was subject to

2 Plaintiff's moving papers contained the following discrepandiesfailure to filea memorandum q
points and authorities in suppat the Motionas a separate documeatid(2) failure to state the tim
and date ofhe hearing on the Motim SeeS.D. Cal.CivLR 5.1(j); 7.1(b),(f). The Court accepted th
Motion despite such discrepancies. (ECF No. 98.)

3 Portions of the Procedural History are incorporated fikdagistrateJudgePeter C. Lewis’ Report and

Recommendation of Defendants'olibn to DismissseeECF No. 47 which the Court fully adopted i
its July 11, 2018rder. SeeECF No. 61at 2
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retaliation byCentinelgprison staff in that he was not allowed to mail outgoing docun
to courts, attorneys, or the California Innocence Project; (4) Plaintiff's rights hamg
violated because Centinela’s litigation coordinator has withheld from Plainafidio CD
recording of an allegedly exculpatory withess statement; and (5) altogedwnnulative
effect ofthesedeprivations have effectively denied Plaintiff the rightitzwess the cour
to present a “notfrivolous claim.” SeeECF Nos. 8, 47.

As to Claim One, Plaintiff contended law library changes rendered the il
ineffective and prevented Plaintiff from conducting meaningful legal research to che
“sentences . . . convictions . . . and conditions of confinemdfAC at 5-10, 13. The
First Amended Complairdited Plaintiff'spetitionsfor writ of habeasorpuschallenging
thesesamessues.ld. at 16-11; see als&ECF No0.32-2.

On January 18, 2018, all namBefendantdiled a Motion to Dismiss portions (
the First Amended ComplainSee generalfeCF No. 32. Defendants moveddismiss
Claims One and Five as barred by res judicata/claim preclusidd. at 3-5. As tores
judicatatlaim preclusion, both parties requested the Court take judicial notice of Pla
previouslyfiled petitions for writ habeas corpus challenging Defendant Beard’s acti
amending statutes governing law libraries in prisddseECF Nos. 32, 38-1, 38-2, 39.
Given these previoushied petitions, Defendants argu&taim One “involve[d] the sam

parties, in the same locations, with the same actions for the same iriciH@ft No. 32

at 5. Defendantslsosoughtdismisal of Defendant Beartasedupon ths same rationale.

Id. at 3-5. Defendants contendé&llaim Five should be treated the sameCésam One as
it merely fleshed ouClaim One’sallegations. Id. at 3 n.1. Defendants also moved

ients
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dismiss Defendants Kernamd Madden based upon their lack of personal participation in

any alleged constitutional violationld(at 59.)

[I.  The Orderson Defendants’Motion and Plaintiff's Motion for Reconsideration
On April 26, 2018, Magisate Judge Lewis issued a Repartl&Recommendatio

on Defendants’ motion to dismiss recommending dismisséllaim Onebased upon re

judicata grounds ECF No. 47.Ultimately, he recommendedlaintiff's habeas petitio
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filed in the California Court of Appeal and the Supreme Court of California bagre

litigation of Claim One. Id. at 7~13. But, Magistrate Judge Lewikeft Claim Five
“untouched” by the res judicata analysikl. at 10 n.2. While Defendants argdethat
ClaimsFiveandOnewere the same, Judge Lewis disagkelel. Consequently, Magistra
Judge Lewis did not analyZ&aim Five andthereforerecommendedenying themotion
to dismissas toClaim Five. Id.

As to Defendants’ request to dismiss Defendant Beard from the litigstaanstrate

Judge Lewisrecommended denial of the motion to dismiss on this grdaewhuse

D

DefendanBeard is named i€laimFive. Id. at 12. On the other hand, Magistrate Judge

Lewis recommended dismissal of Defendant Kernan because the First Amended Cqg
contained “no facts to indicate Kernan personally participated in or directed Pla
alleged constitutional violatidnor “showing Kernan was ever even aware of Plaist
claim before Plaintiff filed the present suitld. at 16. Finally, MagistrateJudge Lewis
recommended denying the motion to disnasisso Defendant Maddend.

On July 11, 2018, #h Court adoptedMagistrate Judge Lewis’ report a
recommendationn full and granted Plaintiff an additiondlirty days to file asecond
amended complaint to cure the deficiencies relating to Plaintiff's claims against Dwf
Kernan ECF No. 6lat 8 The Court cautionethat “[i]f Plaintiff chooses not to file
second amended complaint within thirty days, the case will proceed on Pla
remaining claims Id. at 9.

After the Court dismis=dClaim One and Defendant Kernan, Plaintiff filed a Mot
for Reconsideratiorand an appeal before the Ninth Circuit. ECF Nos. 63, 6n
August2, 2018, the Court issued an Order: (1) requesting Defendants to file a resy
Plaintiff’'s Motion for Reconsideration; and (2) vacating the deadline for Plaintiff ta
second amended complaint. ECF No. 5Be Court’s Order stated it will “eset the filing
deadline after it rules on Plaintiff’'s motion for reconsideratiolal.”

On September 14, 201&e Ninth Circuit dismissed Plaintiff's appe#dr lack of
jurisdiction. ECF No. 810n February5, 2019, this Court denied Plaintiff's Motion f
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ReconsideratiorseeECF No. 89, whiclPlaintiff appealedn March 11, 2019SeeECF
No. 91. The Ninth Circuitdismissed Plaintiffsappealon November 7, 2019SeeECF
Nos. 104-05. Now thatPlaintiff’'s motion forreconsideration is fully resolved, the Co
resets the time in which Plaintiff may file a second amended complaint as obtiresal
See siprapagel?.

[ll.  The Instant Motion

The instant Motion, acceptadinc pro tund¢o March 7, 2019%eeECF No. 94seeks
an orderstgpping CDCRfrom removing and/or destroying “all law books once prote
by theGilmore v. Lynch . . injunction.” SeeMot. at 3(citing Gilmore, 319 F.Supp. 105
(N.D. Cal. 1970). Plaintiff seeks tostop “Defendanternan and/or his agents frg
ignoring[the] clearly established ruling Id. at 4. Plaintiff contends CDCR promulgatec
regulations and the underlyir@@imore decision continue to impose a “ndrscretionary
duty . . .notto destroy or remove the law books in its prisorig.”at 3 (citingMurphy v.
Smith 583 U.S.  , 138 S. Ct. 784, 787 (2017)

To support the MotionPlaintiff attaches the following exhibits: an Inmate ¢
Appeal (he “602 Appeal”) concerning Centinela’s law library resources; a-Egsel
Appeal Responséhe“Response”) executed by a supervisor at Centinela, including g
of a news releaseited within the Response pertang to termination of theGilmore
injunction; Plaintiff's appeal of the Responsadvariousprovisions from theCalifornia
Code of Regulations pertaining prison law librariesand the resources providedithin
the libraries SeeMot Exs. 6-3at 722; seealso15 C.C.R. § 3124,

Plaintiff submitted the 602 Appeal while housed at Centinklat. Ex. O at 7-12.
The 602 Appealrequestedin part,legal materials from Sacramerdaoda case with ke
numbers allowng Plaintiff to requesadditional cases pertaining to that key nuntbpic.
Id. The 602 Appeal stateésatCentinela’s Senior Law Librarian advised Plaintifat he
“could not ask for a case with key numberkl’ at 10;see alsd-AC at 337 4 (“Centinelg
State Prison Senior Librarian J. Roher . . . deprived [Plaintiff] of the right to use

resourcematerial to conduct meaningful and timely research to prepare his
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material.). Centinela’s Response statetiVestljaw is one publisher of cases ¢

Lexig[N]exis is another. Lexis and West both take case law as written . . . and ag

own annaations . . . [Plaintiff] is not entitled to one particular version of case law .|.

we are not providing him the West versiomMot. Ex. 1 at 1415.

Plaintiff citesthe602 Appeal in the instant MotiorPlaintiff claimshis 602 Apped|

requestedernan and his staff to take noticetbé& Gilmore decisionand its requiremer
to provide law books to inmatedMot. at 2 see alsdEx. 0 at 10 The Responsestated,

“[iInitially law library books were to be physically kept until the year 2020, [buthe

institution was given the option to dispose of them earlidddt. Ex. 1 at 15. Plaintiff
contends this Response establishes CDCR’s position that it may “remove and de
law books in its institutions” in violation dbilmore Mot. at2—-3 Mot. Ex. 1 at 1415.
Plaintiff appealed the Response on February 12, 2019, arGumgrerequiredaw books
to remain in prison librariesMot. Ex. O at 9.
LEGAL STANDARD

“A preliminary injunction is an extraordinary remedy never awarded as of r
Winter v. Natural Res. Def. Council, InB55 U.S. 7, 24 (2008) (internal citation omittg
Indeed, it may only be awarded upon a “clear showing that the plaintiff is entitled t
relief.” 1d. at 22 (citation omitted)see alsd.opez v. Brewer680F.3d 1068, 1072 (9t
Cir. 2012) (it is movant’s burden of persuasion to make a clear showing ofrastiti to
preliminary injunctive relief) (citation omitted). When a request for injunctive 1
against a government agency is involved, the Court alast“observe the requireme
that the government be granted the widest latitude in the dispatch of its own 3
Gomez v. Verngr255 F.3d 1118, 1128 (9th Cir. 2001) (internal quotations and cita
omitted);see also Lewis v. Caseyl8 U.S. 343349 (1996) (it is not the Court’s role
shape government institutions to comply with the laws and Constitution).

A threshold requirement for preliminary injunctive relief is “a relationship bety
the injury claimed in the motion for injunctive relief and the conduct asserted

underlying complaint.” Pac. Radiation Oncology, LLC v. Queen’s Med. &d.0 F.3d
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631, 636 (9th Cir. 2015). A sufficient nexus between the injury claimed in the motic
complaint exists when the “preliminary injunction would grant relief of the same chg
as that which may be granted finallyid. (citing De Beers Consol. Mines v. U.325 U.S.
212, 220 (1989)). Notably, there is no basis to grant an injunction when the inju

“deals with a matter lyingvholly outside the issues in the suiDe Beers325 U.S. at 220.

As to the merits of a motion for preliminary injunctive relief, the party seeking
must demonstrate four factorsfplaintiff] is likely to succeed on the merits, that he

N an

racte

nctic

relief

IS

likely to suffer irreparable harm in the absence of preliminary relief, that the balance

equities tips in his favor, and that an injunction is in the public intergginter, 555 U.S.
at 20;see alsoStormans, Inc. v. Selecky86 F.3d 1109, 1127 (9th Cir0@9) (citing
Winter, suprd. In circumstances where the moving party is incarcerated, the
established standard for injunctive relief must be viewed in congunatiith the
requirements of the Prison Litigation Reform A®LRA”"), 18 U.S.C. § 3626. Befo
granting any prospective relief under the PLRA, the Court must find that the prosj
relief is “narrowly drawn, extends no further than necessary to correct the violation
Federal right, and is the least intrusive means necessary to correct the violatief
Federal right.” Seel8 U.S.C. § 3626(a)(1). In doing so, the Court must also

substantial weight to any adverse impact on public safety or the operatzoarwhinal

justice system caused by the reliefSee Oluwa v. Gome¥33 F.3d 1237, 1239 (9th Cj

1998) (citing 18 U.S.C. 8§ 3626(a)(1)). While the PLRA affectstype of prospective
relief the Court may award, “it has not substantially changed the thresholagBnaing
standards required to juistian injunction.” Gomez 255 F.3d at 1129.
ANALYSIS

l. Authority to SeekClassWide Injunctive Relief

As an initial matterPlaintiff's Motion seeks broad, generalized reliefenjoin
CDCR “from destroying and/or removing all law books from its@ribbraries’ Mot. at
4. Plaintiff claims “other prisoners from Calipatria, Centinela Facility ‘C,’ tRdfern
111
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State Prison and Solano . . . have stated that the prison libraries are removing
books.” Id. at2.

The Court’s screeningrderon Plaintiff's original Complaintautioned Plaintiff that

he has no authority to seek clagisle relief. SeeECF No. 6 at /8. To be sure, “[a] litigan
appearing in propria persona has no authority to represent anyone other thah’l
Russdlv. United Sates 308 F.2d 78, 79 (9th Cir. 1962%ee alsdOxendine v. Williamg
509 F.2d 140507 (4th Cir. 1975) (t is plain error to permit [an] imprisoned litigant w
Is unassisted by counsel to represent his fellow inmates in a class adoshahe v.
UnitedSates 366 F.2d 286 (9th Cir. 1966) (privilege to appear without counsel is pe

to the litigant) ConsequentlyPlaintiff's request foibroad, generalized injunctive relief

across all prison law libraries must Benied. SeeSpence vBeard No. 2:16¢cv-1828
KJN-P, 2017 WL 896293, at *3 (E.D. Cal. Mar. 6, 2017) (dismissing pro se prisq
attempt to bring class action challenging content of CDCR'’s law library).
. Mootness

Before considering the merits torequestinjunctive relief the Courtmust finda

nexus between the injury claimed in the underlying motion and the conduct allg

underlying complaint. Pac. Radiation Oncology810 F.3d at 636.In considering this

issue, the motness of Plaintiff's request for relieécomes apparer@dsCDCR transferret
Plaintiff from Centinela to Solano during the pendency of this litigetion.
At the time Plaintiff filedhis First Amended Complaint, Plaintifivas housedt

Centinela. FAC at 1. Claim Five—the only survivingcause of actio pertaining to the

adequacy of the prison’s law libranis predicated upon the collective conduct
Centinela staff memberand alleged violations of Plaintiff's constitutional rights t

occurred while Plaintifivas housedt Centinelald. at 32-39. This includes an allegatig

4 Plaintiff filed anex parteletter advising the Court of his February 13, 2@a8sfer to SolanoSeeECF
No. 88. On February 28, 2019, Plaintiff filed a Notice of Change of Address containing his
address SeeECF No. 90.
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thatCentinela’s Senior Librarian deprived Plaintffthe right to conduct meaningful apd
timely researchid. at 33 § 4 as well agyeneralizedallegations ofharmrelating to thg
conduct offormer CDCR SecretayyDefendantBeard who allegedly approvedhe
amendment of regulations pertaining to CDCR'’s law library resoutdesat 7, 3233. As
to theFirst Amended Complaiid requested relieRlaintiff seeks an injunction requiring
Defendant Beard to renewrders of lawlibrary resources, restore Westlaw accessl
“[e]nsure that there are enough bdgks. . computefg] or a combination of both in ALL
law libraries within CDCR' Id. at 46. The instant Motion seekkBesame relief SeeMViot.

at 4. While the requisite nexudetween the relief requested in the#sE Amended

Complaintand the underlying Motiois established, the Court must consider the mootness

of Plaintiff's request forelief given Plaintiff's transfer to Solano during the pendency of

the liigation
As set forth inDilley v. Gunn 64 F.3d 1365 (9th Cir. 1995jJa]n inmate’s release
from prison while his claims are pending generally will moot any claims for injunctive

relief relating to the prison’s policies unless the suit has been eggfia class action|

A4

Id. at 1368. InDilley, the district court granted injunctive reliefquiring Calipatria tg
improvea prisoner’'saccess tats law library. Id. at 1367. On appeal, th&linth Circuit
found theprisoner'scasemoot becausthe prisonehad beerransferred from Calipatria
to another California state prisoid. at 1368. Although theprisonerargued the issuas
“capable of repetition, yet evading review,” the Ninth Circuit disagrddd.The Court
cited numerous cases involving access to law library cléondetermie theseclaims
generally do not evade reviewd. at 1369. The Courtalsofound theprisoner’sclaim that
he may be transferred back to Calipaseanetiman the futureastoo speculative tavoid
appliation of the mootness doctriné.

Here,the entirety ofClaim Five is predicated upoalleged violations of Plaintiff's
constitutional rights that occurred while Plaintifais houseat Centinela FAC at 32-39.
Yet Plaintiff is presentlyhousedat Solang andhe was housedhere at the time of filing
the instant Motion.Mot. at 1;see alsdECF Na. 88, 90. Given that the instant litigatign

L4
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has not been certified as a class action, Plaintiff's claim for injunctive edligfpertains

to Centinelas now moot.Dilley, 64 F.3dat 1368

[1l. Likelihood of Success on the Merits

v

Evenif Plaintiffs Motion could withstand the overbreadth and mootness issues

outlined above see supraSectionsl, I, Plaintiff has failed to carry his burden i
demonstratinga likelihood of success on the merit3he thresholdWinter factor for
demonstrating entitlement to injunctive rehelikelihood of success on the meritss the
most important factorGarcia v. Google, In¢.786 F.3d 733, 740 (9th Cir. 2015) (citat
omitted). To the exterd plaintiff fails to show a likelihood of success on the merits

Court need not consider the remaining three factiokgcitation omitted).

n

on
the

Here,Plaintiff's Motion vaguely contends CDCR must be stopped from destrpying

law books that were once protected by an injunctioGilmore Mot. at 4 see alsg

Gilmore, 319 F. Supp. 105But, this claim by itself lacks meritGilmore involved a

challenge to regulations “restricting access to law books, legal materials, and lay assistal

in preparing filings.” Gilmore v. People220 F.3d 987, 992 (9th Cir. 2000). In 29%he
district courtapprovedoroposedegulations requiring CDC to offer a comprehensive
of materials. Id. at 994. Thedistrict court retained jurisdiction over the 1972 injunct
until it granted defendant’'s motion to terminate the injunction and the coursdigtion
on April 20, 2010.Corral v. YatesNo. 1:10cv-01341SKO-HC, 2011 WL 392513at
*4 (E.D. Cal. Sept. 7, 2014¥iting Gilmore v. Lyich, No. 3:66¢cv-45878SI (N.D. Cal.
Apr. 20, 2010, ECF No. 321 Thus,Gilmoreis no longer pendingld.

Insofar as Plaintif6 Motion alleges dficienciesin CDCR’s law library resource
alone violate his right of access to the courts, he is mistakka.fundamental righof
access to the courts requires prisons to “assist inmates in the preparation and
meaningful legal papers by providing prisoners with adequate law libraries or ad
assistance from persons trained in the1é@ounds v. Smitrd30 U.S. 817, 828 (1971
abrogatedn part on other groundby Lewis v. Caseyb18 U.S. 343 (1996however, this
fundamentatight does not grant inmatdseright to a law library or legal assistaneéich
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are merely a means of ensuring access to the cdwetsis 518 U.S. at 351 While this

right of access to the courtequires inmates be given the opportunity to attiekr

sentences and conditions of confinement, it does not guarantee inmates the gbility

“transform themselves into litigating engines capable of filing everything from share

derivative actions to slipndfall claims.” Id. at 355. Indeed, théght does not guarantg¢e

a prisoner the ability to effectively litigate once in codd. at 354.

A prisoner claiming denial of his right of access to the courts must establ
suffered an actual injury, which is “actual prejudice with respect to contempla
existing litigation, such as the inability to meet a filing deadline or present a clagwi§
518 U.S. at 348 (citation and internal quotations marks omitted). Actual injuryis a st
requirement that cannot be waived; speculative injury does not vest stafdliag.349;

351-52. Actual injury cannot be established merely by claiming the prison’s law li

nolde

Ish h

fed @

andir

orary

“is subpar in some theoretical sepperather, the inmate must demonstrate the alleged

shortcomings in the library “hinderdds efforts to pursue a legal claimld. at 351;see
also Alvarez v. Hill518 F.3d 1152, 1155 n.1 (9th Cir. 2008) (explairiiveg “[f]ailure to

show a noffrivolous legal claim has been frustrated is fatal” to a claim for denial of acces:

to legal materials) (citind.ewis 518 U.S. at 353 n.4). For example, a prisoner
demonstrate actual injury if he is “so stymied by inadequacies of the law library that
unable even to file a complaintl’ewis 518 U.S. at 351.

Here,Plaintiff's own Motion reveals that he has access to legal r@dseasources
SeeMot. at1-4 Mot. Ex. 3 at 1922. Further, the docket reveals Plaintiff has been
to file several pleadings and motions without impedim&aeECF Nos. 8, 18, 20, 38, 3
55, 58 63,64, 71, 74 While Plaintiff may prefer certain legal resourdekintiff’'s Motion
has notalleged that this caused an inabilityo attack his sentence or conditions
confinement. See Lewis518 U.S. at 356.Absent any showing of actual injuwyithin

Plaintiff's moving papersPlaintiff hasfailed to demonstrate a likelihood of success or]

merits on his accegs-court cause of actionLewis 518 U.S. at 34&2. As such, it i$

unnecessary to consider the three remaimvigter factors for prelimimary injunctive
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relief, Garcia, 786 F.3d at 740andPlaintiff's request for preliminary injunctive relief
denied.
CONCLUSION
Based on the foregoing, the CoDENIE S WITHOUT PREJUDICE Plaintiff's
Motion for Preliminary Injunctive ReliedndGRANTS Plaintiff forty-five (45) days from

the dateon which this Ordens electronically docketedo file a Second Amende

Complaintto cure the deficiencies regarding Plaintiff's claims against Deferdamnian

asnoted in the Court'duly 11, 2018rder ECFNos.61,69. Plaintiff is cautioned that

should he choose to file a Second Amended Complaint, it must be complete kit
comply with Federal Rule of Civil Procedure 8(a) and that any clatmealleged will be
considered waivedregardless whethéhatclaim is against any or all DefendantSeeg
Lacey v. Maricopa Cty693 F.3d 896, 928 (9th Cir. 2012) (en banc) (noting that cl
dismissed with leave to amend which are not realleged in an amended pleading

“considered waived if not repled”)If Plaintiff chooses not to file &econdAmended

S

d

self

aims

may

Complaint within forty-five (45) days the case will proceed on Plaintiff's remaining

claims i.e., Claims 2 through 5 against all Defendants exBeffendanKernan.
IT IS SO ORDERED.

Dated: March 16, 2020

L

on. Janis L.. Sammartino
United States District Judge
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