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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DONTAZE A. STOREY, Case No.:17cv23LAB (BGS)

Petitioner,
ORDER DENYING THIRD

v RENEWED MOTION FOR STAY
DANIEL PARAMO, AND ABEYANCE
Respondent

After being convicted in California superior court of nineteen counts of lewd &
with his minor daughters, and two counts of failure to register as a sex offender,
PettionerDontaze Storeprought a direct appeal. His petition for review in the
California Supreme Court was denied on January 13, 2016. His appellate counsel
him of that fact, told him they were no longer representing him, and notified him of
right to file a federahabeas petitioas well as the deadline for filing such a clai(Bee
Docket no. 1 at 63.His counsel also explained federal exhaustion requiresteehim,
and told him how to exhaust his claimsd. @t 63-64.)

Storeywaited almost a year, then filed a mixed petition including at least four
unexhausted claims. He also filed a motion for stay and abeyance. (Docket no. 3.]
January 18, 2017, the Court also informed Storey of the exhaustion requirement.
no. 8) The Court’s order specifically citébse v. Lundy, 455 U.S. 509, 522 (1982),
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which requires that habeas petitions containing unexhausted claims generally mus
dismissed.

The case was referred to Magistrate Judge Bernard Skomal for report and
recommendation. After receiving briefing Judge Skomal issued his report and
recommendation (the “R&R”) on August 18, 2017, recommending denying without
prejudice the motion for stay and abeyance. (Docket no. 24.) The R&R recomme
that Storey be allowed to file a renewed motion for stay and abeyance loallgribught
his unexhausted claims before the California Supreme Court by filing a habeas pet
there and included a copy of that petition with his renewed petition. (R&R af/632b
The R&R suggsted a deadline of 45 days after the Court issued its order adopting
R&R. Because of what happened next, the Court never adopted ttay 4feadliné.

While the Court was awaiting objections to the R&R, Storey without leave file
second motion fostay and abeyance. (Docket no. 31.) The Court denied both the
original and the second motion for stay and abeydbaeket no. 33.) Storey then fileg
a second renewed motion for stay and abeyance (Docket no. 35), which the Court
denied. (Dockeno. 36.) Storey then submitted another motion for stay and abeyan

which the Court construed as an unauthorized second motion for reconsideration 4
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rejected for filing. (Docket no. 37.) Now Storey has submitted another renewed motion

for stay and abeyance, which the Court has accepted for filing.

Over the course of his briefing, Storey has requested stay and abeyance ung
Rhinesv. Weber, 544 U.S. 269 (1999ndKelly v. Small, 315 F.3d 1063 (9th Cir. 2003)
each of which provides for a stapd abeyance procedure that applies under differen
circumstancesSee King v. Ryan, 564 F.3d 1133, 1135{ir. 2009).
111/

! Storey’s later filings show he thinks this part of the R&R is in force, but it is netshiduld not cite of

rely on the R&R’s recommendation (Docket no. 24 at 5:20##8)he be given leave to file a renewe
motion for stay and abeyance under certain conditions.
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Theprocedure set forth ikelly is unavailable here, for two reasons. Fikd]y
deals with the situation where a petit®y has filedor is willing to file) an entirely
exhausted petition in federal court, but wants to exhaust additional claims and ame
federal petition to add thendackson v. Roe, 425 F.3d 654, 661 {9Cir. 2005) (holding
thatKelly applies to fully exhausted petition®)ing, 564 F.3d at 1141 (“[T]h&elly
procedure requires petitioners to dismiss their unexhausted claims and then attem
add them back into the federal complaint later . . .Hgre Storey has filed a mixed
petition, and has refused to amend it to delete the unexhausted.c{&a®ocket no.
33 (giving Storey until December 8, 2017 to file an amended petition including only
exhausted claims).peconda stay undeKelly does not toll the federal limitatioperiod
with respect to the unexhausted clairisng, 564 F.3cat 1135, 114042. Any
unexhausted claims that were not included irféderalpetition are already timbarred.

And dismissing any unexhausted claim from the federal petition would rastdtheing

immediately timebarred. Seeid. at 114642 Seealsoid. at 1141 (denial of a stay unde

Kelly is appropriate if the new claims cannot be added after exhaustion because of
federal time bar).

In Rhines, the Supreme Court made clear thaysand abeyanchould be granted
only in “limited circumstances” and is not to be granted lightly or routinely. 544 U.{
277. Federal courts’ discretion to stay petitions is limitedat 279. To obtain a stay
underRhines, a petitionemust show, among other things, good cause for failure to
exhaust.ld. Although Storey has been pointedRlanes a number of times and has be
told of the “good cause” requirement, he has never shown good cause. The closeg
come is in his petitio when he claimed in passing that his failure to exhaust was du
ineffective assistance of appellate counsel. But “a bald assertion cannot amount tg
showing of good cause . .” Blake v. Baker, 745 F.3d 977, 982 {SCir. 2014).
Moreover, Storey'sippellate counsel performance has nothing to do with Storey’s g
failure to exhaust his claims by filing a habeas petition in the California Supreme C

They have not been involved with these claims since January of 2016.
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Storey says he sent a habpastion to the California Supreme Court on April 1]

2017, but it was rejected for filing errorsSe¢ Docket no. 14 at 2.) Then he corrected

UJ

the errors, made some substantive changes, and refiled it. It was accepted for review ¢

May 22, 2017. $ee Docket no. 16.) The petition was denied on August 16, 2017 wi
citations toPeople v. Duvall, 9 Cal.4' 464, 474 (1995)in re Swain, 34 Cal.2d 300, 304

(1949); andnreDixon, 41 Cal.2d 756, 759 (1953). These citations indicate that the

th

14

petition was ot properly filed because it did not include copies of reasonably availaple

documentary evidenc®(vall) and did not allege sufficient facts with particularity

(Swvain). The citation tdixon indicates the Court’s determination that Storey could have

raised at least some of the claims on direct appeal, but failed to do so.

After this denial, Storey waited about three to four months before submitting
petition. His latest renewed motion for stay and abeyance includes documentation
showing that the Qifornia Supreme Court received it on December 4, 2017 but reje

it on December 14 because he did not use the required form. (MotionSibsey’s

a neyv

cted

latest motion, dated January 8, says he has asked the California Supreme Court for an

extension of tire so that he can file his petition there. Although the motion does no

t say

S0, it is clear he has not yet completed or filed that petition. It is unclear when, if ever, hi

will do so. And if he does, it is likely his claims will be rejected as untimé&seInre

Harris, 5 Cal.4' 813, 828 n.7 (1993)[T] he habeas corpus petition must be filed within

a reasonable time after the petitioner or counsel knew, or with due diligence shauld ha

known, the facts underlying the claim as well as the legal basis of the"tlag®ee also
Sewart v. Cate, 757 F.3d 929, 9386 (9" Cir. 2014) (approving a thirtjo-sixty-day
benchmark for California’s “reasonable time” standard, unless the petitioner could
good cause for a longer delay).

The motion gives no reason at all for Storey’s continued failure to exhaust hi
claimsin the two years since his conviction became final. But the record makes cle
nothing is preventing him from drafting and filing petitions, and his failure ttigreti

successfully is not the fault of his appellate counsel. Furthermore, the Californgsm®y
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Court’s determination that Storey could have raised some of his claims on direct a
means Storey either failed to raise the issue of ineffective app=ilatsel before that
Court, or that he did so and the Court rejected it.

Mindful of the Supreme Court’s admonitionsRhines, 544 U.S. at 27477 and
the Ninth Circuit’s admonitions in cases suctWamten v. Kirkland, 540 F.3d 1019,
1024 (9" Cir. 2008), the Court must proceed to adjudicate Storey’s petition.

bpeal

The situation at present is that Storey has left at least four of his claims exhaustec

for about two years, and has not shown or made any serious effort tgebdwause fo
doing that. Beyond that, there is no schedule for exhausting them and no showing
IS even making any progress in doing that. Staying the petition until Storey decide
take action and exhaust his claims (assuming they are not already defaulted) woul
violateRhines' directive that “[a] mixed petition should not be stayed indefinitely.” 5
U.S. at 277.Also, the Court cannot adjudicate the petition as it now staRose makes
it clear that the Courhustdismissed a mixed petition. 455 U.S. at 588 Sechrest v.
Ignacio, 549 F.3d 789, 800 {Cir. 2008) (citingRose, 455 U.S. at 522 (“[Flederal law
prohibits the consideration of mixed petitions . ); J&fferson v. Budge, 419 F.3d 1013,
1015 (9" Cir. 2005) (‘Rose mandates that a district court must dismiss mixed
petitions. . ..").

Storey'’s latest motion for stay and abeyand@BNIED. If he wants to try to
exhaust his unexhausted claims pgstfile a petition with the California Supreme Co

no later tharkebruary 8, 2018. By February 15, 2018, hemustfile a renewed motion

for stay and abeyancaydmustattacha copy ofthe petition he filed with the California|
Supreme CourtA renewed motion that does not attach a copy of the petition will be
rejected or denied, which will likely relt in dismissal of the entire caséhe doesot
intend to exhaust his unexhausted claimsnhbet no later tharcebruary 15, 2018, file

I

I

I

17cv23LAB (BGS)

"
that |
S {0

d
N4

irt




© 00 N oo 0o M W N B

N NN NN NNDNNNRRPRR R B B B R
oo ~NI oo 0O DN DD N =R O O 00O N OO 010 DN O NN e O

an amended petition that includady claims he has already exhausted and leaves o
unexhaustedlaims?

These deadlines will not be extended unless Storey files garte motion well
before the deadlines, showing good cause for the extension. The Court is aware t
Storey is a prisoner, is not a lawyer and has never studied law, and is répgesent
himself, and has considered these facts when setting the deathiresfore, Storey
should not expect that he can show good cause by pointing out these facts.

Storeymustchoose one of those two optiorfee Jefferson, 419 F.3dat1015-16
(citing Rose, 455 U.S. at 510) (a habeas petitioner must be given the ¢itheeo
return to state court to exhaust his claont amend and resubmit his petition to pres
only exhausted claims to the federal district couff)ere is no third option. If he does
not do one or the other within the time limited, stay and abeyance will be unavailak
Also, his mixed petition will be dismissed as requiredRbge, andall his claims will be
time-barred. Because the petition Storey filed in this Court is mixed, the @aumriot
consider it

Failing to obey thisorder will mean that Storey will lose all hisfederal claims.
His claimswill be dismissed and hewill not be able to raise them in federal court

again.

IT 1SSO ORDERED.
Dated: January 16, 2018

Hon. Larry Alan Burns
United States District Judge

2 The job of amending the complaint is Storey’s, not the Court’s. The Court cannot do it fdeim.

Rhines, 544 U.S. at 278 (“[T]he court should allow the petitioner to delete the unexhausted claims . . . .
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