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. Commissioner of Social Security

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

LESTER ROGER DUNCAN, JR.
Plaintiff,

V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Securjty

Defendant

OnJanuarnyg, 2017, Lester Roger Duncan, J¢:Plaintiff”) filed a complaintagains
Defendant Nancy A. Berryhill, Acting Commissioner of Social Seculfjtthe

Case No0.:3:17-cv-00032H-NLS
ORDER:

(1)DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT; and
[Doc. No. 14

(2)GRANTING DEFENDANT’S
CROSSMOTION FOR
SUMMARY JUDGMENT

[Doc. Nos. 19, 20

Dac. 22

—

Commissioner” or‘Defendant”) seeking judicial review of an administrative denigl of

disability benefits under the Social Security Athe Act”). (Doc. No. 1.) On April 8,
2017, Defendant filed an answer to Plaintiffsmplaint as well asthe administrativie
recordsoon thereafter(Doc. Nos11, 12) OnMay 26, 2017 Plaintiff filed a motion fofr

summary judgment, requesting that the Court reverse the Commissioner’s finarglecisi

1
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andremand the case for further administrative proceedifigec. No. 14) OnAugust §
2017 Defendant crosmovedfor summaryudgment requesting that the Court affirm
Commissioner’s final decisian (Doc. Nos. 19, 20 For the reasons below, the Cg
deniesPlaintiff's motion for summary judgmengrants Defendant’s crossotion foi
summary judgment, and affirms the Commissioner’s final decision.
BACKGROUND

On October 9, 2013Plaintiff applied fordisability insurance benefits, claiming
disability onset date d¥lay 29, 2013 (AR 17879.) The Social Security Administrati
(“SSA”) initially denied Plaintiff’'s aplication for benefiton Februaryl3, 2014, anddid
soagainupon reconsideration okpril 25, 204. (AR 90, 100) OnMay 8,2014, Plaintiff
requested a hearing before/fAaministrative Law Judge (“ALJ”) (AR 116-17) OnJuly
20, 2015,an ALJ held a hearing where Plaintiff appeared with counsel aftetés (AR
44-81) At the hearing, the ALJ also heard testimony from a vocational exgdrt.7Z-
78

OnSeptember 9, 2018e ALJ issued a written decisianalyzingPlaintiff's claim
and determininghat Plaintiff had not met hidurdenof proof (AR 2543) SSA

regulations require ALJs to use the following fstep inquiry when determining whet

the

burt

J a

her

an applicant qualifies for disability benefits: (1) has the claimant been gainfully employe

since the time of the disability onset date; (2) “is the claimantpairment severe”; (
“does the impairment ‘meet or equal’ one of a list of specific impairments descrilieg
regulations,” and if not, what is the claimant’s residual functional capacity (‘RF@)
Is the claimant capable of performing past relevant work; and (5) “is the claimant
do any other work.” Tackett v. Apfel 180 F.3d 1094, 10989 (9th Cir. 1999)see20
C.F.R. 8404.1520Qa)(4)i-V).

Here, the ALJ determinedat step ondhat the Plaintiff had not been gainfy

1 SSAregulations define residual functional capacity as “the most you cadostiéspite your
limitations” 20 C.F.R. § 416.948)(1).
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employed since the disability onset date of May 29, 2013. ZARAt step twothe ALJ
found that Plaintiff had the following severe impairments: osteoarthritis of the

degenerative disc disease, high blood pressure, left shoulder impingemenhistody o

hips,
f

fracture on the left side of his headAR 27-32) At step three, the ALJ concluded that

Plaintiff did not have an impairment or combination of impairments that amounted
of the SSA regulations’ enumerateapairments (AR 32-33) TheALJ then determing
that Plaintiff had a RFC to perforni'light work,” as defined in 20 C.F.R. 404.1567
“excepthe can perform occasional lifting above shoulder level with the nondominan
extremity” (AR 33) At step four, the ALJ determined that Plaintiff could perform
relevant work as dispatcher (AR 39) Consequently, the ALJ determined that Plai
was not disabled frovlay 29 2013, the alleged onset date, througéptembeB, 2015
the date of the ALJ’s decisior(ld.)

On Novenber 18, 2016, the Social Security Appeals Council denied Plair
request for review, rendering the ALJ’s decision fi@R 1.)

LEGAL STANDARDS
A.  The Social Security Administration's Sequential FiveStepInquiry .

to on
d
(b),
t uppe
past
ntiff

tiff's

The SSA employs sequentiafive-stepevaluation to determine whether a claimant

is eligible for benefitainder the Act 20 C.F.R 8 404.152@a)(4)(iv). To qualify for
disability benefits, a claimant musstablish thale or she is “disabled,” meanititat the

claimant is unabléto engage in any substantial gainful activity by reason of any med

jcally

determinable physical or mental impairment which can be expected to result in death ¢

which has lasted or can be expected to last for a continuous period of not less
months” 42 U.S.C. § 423(d)(1)(AxeeJohnson v. Shalala, 60 F.3d 1428, 1432 (9th
1995)

Step one in the sequential evaluation considers a clds/fardrk activity, if any”

20 C.F.R.8§8 404.1520(a)(4)(j)}416.920(a)(4)(i) An ALJ will deny a claimant disability

benefits if the claimant is engaged“substantial gainful activity. 1d. 88 404.1520(b)
416.920(b)

3:17-cv-00032H-NLS
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If a claimant cannot provide proof of gainful work activity, the ALJ proceeq
step two to ascertain whether the claimant has a medically severe impairm
combination of impairmentsid. § 404.1520(a)(4)(i})416.920(a)(4)(ii) The secalled
“severity regulatiohdictates the ALJ’s stefwo analysis Bowen v. Yuckert482U.S.
137, 14041 (1987) Specifically,an ALJ will deny a claimans disability claim if the
ALJ does not find that a claimant suffers from a severe impairraecbmbination of

impairments which significantly limits the claimahg physical or mental ability to d
“basic work ativities.” 20 C.F.R.8§8404.1520(c)416.920(c)

If the impairment is severepwever the evaluation proceeds to step thraestep
three, the ALJ determines whether the impairment isvatgnt to one of sever:
enumeratedmpairments that the SSdeansso severe as to preclude substantial ga
activity. Id. 88 404.1520(d), 416.920(d)An ALJ conclusively presumesdaaimant is
disabled ifthe impairment r@ets or equals one of the enumeratgoairments Id.

If the ALJ concludesthat a claimant does not suffer from one of BBA
regulatiors’ enumeratedevere impairmestthe ALJ mustleterminghe claimants RFC
before proceeding to step four of the inquirjd. 88 404.1520(e)/416.920(e) An
individual's RFC is his or her dlly to do physical and mental work activities or
sustained basis despite limitations from his or her impairm&eatsid. 88404.1545(a)(1)
416.945(a)(1) The RFC analysis considendetherthe claimars “impairment(s), ang
any related symptoms, such as pain, may cause physical and mental limitations th
what [the claimant] can do in a work settindd. In establishing a claimarst RFC, the
ALJ must assess relevant medical and other evidence, as well as consider a
claimants impairments, including impairments categorized as-seawere Id.
88404.1545(a)(31), (e),416.945(a)(34), (e)

Given the claimant's RFGhe ALJ determingat step fouwhether the claimar
has the RFC to perform the requirements of his orpast releant work Id. 88
404.1520(f) 416.920(f) If a claimant has the RFC to carry out his or her past rels

work, the claimant is not disabletd. Conversely, if the claimamioes not have the RH
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to perform his or her past relevant wodk,does not have any past relevant work,
analysis presses onward.

At the fifth and final step of the SS&inquiry, the ALJ must determinehether
the claimant is able to day other work in light of his or her RFC, age, education,
work experiege Id. 88 404.152Qa)(4)(v), (9)(1), 416.920a)(4)(v), (9)(1) If the
claimant is able to do other work, the claimant is not disallldg8 404.1520(a)(4)(v)
416.920(a)(4)(v)However, if the claimant is not able to do other work and meet
duration requiremendf twelve months, the claimant is disabledd. Although the
claimant generally continues to have the burden of proving disability at step five, a
burden shifts to the SSA, such thiaé SSA must present evidence demonstrating
other jobs the claimant can performallowing for RFC, age, education, and wdg
experience—exist in significant numbers in the national econoriiackett 190 F.3d a
1099.

B. Standard of Review.

Unsuccessful applicants for social security disability benefits may seek |
review of a Commissioner’s final decision in a federal district coGge42 U.S.C.8
405(g). “As with other agency decisions, federal court review of social sg
deteminations is limited.”_Treichler v. Comm’r of Soc. Sec. Admin., 775 F.3d 1090
(9th Cir. 2014).The court will “disturb the Commissioner’s decision to deny beneiitty
if it is not supported by substantial evidence or is based on legal”ertdr. (quoting
Andrews v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995pubstantial evidence me4g

more than a mere scintilla but less than a preponderance; it is suclmtreladance as

reasonable mind might accept as adequate to supportctusion. Bray v. Comm’r 0
Soc. Sec. Admin., 554 F.3d 1219, 1222 (9th Cir. 2009) (quéintigews 53 F.3d al039)

The Court must consider the record as a whole, weighing both the evidence thas

and the evidence that detracts from@menmssioner’s determinatiorGarrisonv. Colvin,
759 F.3d995,1009(9th Cir. 2014) “Where the evidence as a whole can support ei
grant or a denial, [a court] may not substitute [its] judgment for the ALBRy, 554 F.3(
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at 1222 (quotindMassachw. Astrue, 486 F.3d 1149, 1152 (9th Cir0Z(). “The ALJ is

responsible for determining credibility, resolving conflicts in medical testimemg,for

resolving ambiguities. Garrison 759 F.3d at 1010 (quotirishalala 53 F.3d at 1039).
Even if the ALJ commits legal error, a reviewing court will uphold the deci

where that error is harmlesghat is, where the error fsnconsequential to the ultima

nondisability determination.”Molina v. Astrue 674 F.3d 1104, 1115 (9th Cir. 20

(citationomitted) “[T]he burden of showing that an error is harmful normally falls

the party attaakg the agency’s determinatidnld. at 1111 (quoting Shinseki v. Sand
556 U.S. 396, 409 (2009)).

DISCUSSION
Plaintiff moves for summary judgment énreegrounds arguingthat (1) the ALJ

improperly evaluate Plairtiff's alleged mental impairmenby failing to apply the d
minimis standargd(2) substantial evidence did not support the ALJ's RFC determir
because the ALdmitted consideration of Plaintiff's alleged mental impairmant dic
not accept stategancy experts’ opinions regarding Plaintiff's alledaditations relatec
to his mental impairmentand (3) the ALJ improperly made an adverse credib
determination against Plaintiff(Doc. No. ¥.) Defendantcrossmoves for summa
judgment onthree groundsnamely that(1) the ALJ appropriately evaluatdlaintiff's
mental impairmenby applying the “special techniqug2) the ALJ was not required
include Plaintiff's alleged mental impairment in the RFC assessnagak properly
evaluated the experts’ opinignand (3) subsantial evidence supportethe ALJ’s
credibility determination (Doc. No. 19.) For the following reasons, the Court de
Plaintiff’'s summary judgment motion and grants Defendant’s amsson.

A.  The ALJ Properly Evaluated Plaintiff's Mental Impairment as Non-

SeverePursuant to the Special Technique

Plaintiff claims that the ALJ erred by failing to appihede minimisstandard whe

evaluatingPlaintiff's allegedmental impairment (Doc. No. 141 at 56.) Defendan

argueghat the ALJ correctly applied tfispecial techniqué (Doc. No. 191 at 7.)

3:17-cv-00032H-NLS
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The ALJ determines whether the claimant has any severe physicatria
impairmentsat step two of thdisability evaluation Tacket 180 F.3d at 10989; seealsa
20 C.F.R. 88 404.1524)(4)(ii), 416.92@a)(4)(ii). In evaluating the severity of mern

impairments specifically,the ALJ mustfollow the special techniguenot simplythe de
minimis test Seeid. 8 404.15206), Keyser v.Comm’r, Soc. Sec. Admin648 F.3d 721

725 (9th Cir. 2011).The special technique is used (b} “Identify the need for addition
evidence @ determine impairmenseverity; (2) Consider and evaluate functio

consequences of the mental disorders relevant to [the claimant’s] ability toamdrk3

Organize and preserthe SSA’$ findings in a clear, concise, and consistent mann2g,

C.F.R.8 404.1520@)(1)-(3).
Under the special technique, the ALJ first evaluates the objective medical e}

to determine whether the claimant has a medically determinable mental impaitda&nt.

404.1520€0)(1). If the ALJ determines that there is a medically determinaidata
impaiment the next step is to rate the degree of functional limitation resulting fro
impairment.Id. § 404.1520€b)(2). In assessing the degree of functional limitation ca
by the mentalimpairment the ALJ considers how the impairment interferes wtité
following functional areas(1) activities of daily living; (2) social functioning;(3)
concentration, persistence or pace; &All episodes of decompensationSeeid. §
404.1520a(b)(2), (c)(3R0 C.F.R., pt404, subpt. P, app.812.0Q Keyser 648 F.3d &
725. The ALJ rateghe degree of limitation ieach ofthese areas as either none, n
moderate, marked, or extrem20 C.F.R8 404.1520¢c)(4). If the ALJ rates all of thes
areas with a limitation ogither none or mildthenthe ALJ mayconclude that the men
impairment is not severeseeid. § 404.1520@d)(1).

The ALIJmustdocumenthe applicatiorof the special technique in his or haitten
decision. Id. § 404.1520¢e). This includes incorporatinmto the decision the pertine
findings and medical evidendblat supportthe ALJ’s conclusion about the functio
limitations resulting fromeach mental impairmentd. § 404.1520a(¢3). Additionally,

the ALJ must specify his or hdéindings as to the degree of limitation in each of
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functional areas described abovd. § 404.1520a(e)(4).

Here, n his writtendecision, the ALJ evaluateBlaintiffs mood disorder ar
determined that it did not cause more than a minimal limitat{&fR 28-29.) In making
this finding, the ALJevaluatedhe four functional areadetailed in the special technig
for evaluating mental impairments(ld.) In each of these functional aseghe ALJ
assigned no more than a “mild” limitatiorld.)

In the first functional area, daily living, the ALJ determinedttlaintiff had ng
limitations. (AR 28) Highlighting evidencetha Plaintiff was involved in @en-month
religious educatio program, participated in his church community, and bewkra
hobbies,the ALJ concluded th&®laintiffs mental impairmendid not restrict his dai
activities. (Id.) In the second functional area, social functioning Abé determined th;
Plaintiff had no limitatios. (Id.) DespitePlaintiff's allegations that he did not funct

generally or leave his apartment, the ALJ determined that the record reflectetisomiai

function. (Id.) Plaintiff was heavily involved in his religious community, went an

camping trip, and played in a local banfld.) The ALJ concluded that, contyato
Plaintiff's testimony,Plaintiff's mental impairmendid na restrict his ability to mainta
social function.(Id.)

Similarly, in the third functional areaconcentration, persistence, or pae¢he ALJ
determined that Plaintiff had no limitatien(AR 28-29) AlthoughPlaintiff claimedthat
he loses track of timeasily cannot stay focused, and cannot read or check his cor
for more than 10 to 15 minutes at a tjfR&intiff hadparticipated in a temonth religiou
education program where he was required to attend class five days a week for fou
day,which necessitateeading and preparing for clasGAR 28) Plantiff also testifieq
that he uses his computier check emails and do online shoppindd.) Based on th

evidenceas well an an “unremarkable” mental health examination in March 2615

ALJ concluded hat Plaintiff's mental impairmentlid not restricthis ability to maintai
concentration, persistence,pace. (AR 28-29.)

In the fourth functional area, decompensatidefined as temporay increases i
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symptoms . . . accompanied . . . by difficulties in performing activities of taihg,
maintaining social relationships, or maintaining concentration, pamsist or pacg, the

ALJ determined thaPlaintiff's mental impairment lthnot causedxtended episodes

decompensation.(AR 29.)20 C.F.R., pt. @4, subpt. P, app. 1, 82.00. There are rlo

indicatiorsin the record of hospitalization due to psychiatric or psychological isglee

In sum the ALJ properly evaluate@laintiff's alleged mental impairmeatcording
to the special technique procedufgee?20 C.F.R. 8404.1520a20 C.F.R., pt. @4, subpt.

of

P, app. 1, 8 12.0Keyser 648 F.3d at 725In his written decision, the ALJ evaluated gach

of the four broad functional areas and assigned no limitation to each (#iea28-29.)

Further, the ALJ supported eachetenination with pertinent evidence from theoed

(Id.) Having determinedhat Plaintiffs mood disorder caused no more than a mild

limitation to each functional area, the ALJ properly concluded that the mental impairmet

was norsevere. (AR 28) Additionally, in making his determinatioihe ALJ reviewed

Plaintiff's treatment history concerningshinood disordesindthe opinionsof state ageng

Yy

medical expert®r. SandipSen and DrJ. Flock, both of whom considered the impairment

nonsevere.(AR 29-32.) Accordingly, the ALJ correctly applied the appropriate analytical

framework to evaluate Plaintiff’'s mental impairment.
B.  Substantial Evidence 8pports the ALJ's Residual Functional Capacity
Determination.
Plaintiff claims that substantial evidenades not supportthe ALJ's RFQC
determinatiorfor two reasons: (theALJ erred by failing to incorporataintiff's mentaj
impairment in the RFGand (2)the ALJ improperly evaluated the medical opirsiohthe

state agencpsychological expest (Doc. No. 141 at 1522.) The Court addresses each

argument in turn.

1. The ALJ Properly | ncorporated Plaintiff's Mental I mpairment
into the RFC and, in the Alternative, Any Error from the ALJ’s
Failure to Do So Was Harmless

In determining a claimantRFC, the ALJmust assesal relevant medical and ne

3:17-cv-00032H-NLS

-



© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

medical evidence in addition &y limitations from the claimant’s impairments, includi
impairments categorized as naevere.20 C.F.R. 804.1545(a)(3)e). Althoughanon

severampairment “stading alone may not significantly limit an individual’s ability to

ng

do

basic work activities, it maywhen considered with limitations or restrictions due to other

impairments—be critical to the outcome of a clail®SR 968p, 1996 WL 374184at *5
(Jul. 2, 1996)

The ALJ's RFC assessment is adequate if it captures all otlgmant's
restrictionsthat areconsistent with the medical recor&eeStubbsDanielson v. Astrug
539 F.3d 1169, 1174 (9th CR008) An omission of a noiseverampairment will not

requirereversal ofthe ALJ’s RFC assessment if thamissionwas harmless,e., “where

the mistake was nonprejudicial to the claimant or irrelevant to the ALJ’s ultimate dis
conclusion. SeeStout v.Comm’r, Soc. Sec. Admir¥54 F.3d 1050, 1055 (9th Cir. 200¢
seealsoHurter v. Astrue465 F. Appx. 648, 65253 (9th Cir. 2012fmem.)

Here, Plaintiff argues the ALJ erred lxcluding Plaintiff's nonsevere ment

impairmentfrom the RFC assessmenh making theRFC deternmation, the ALJound

thatPlaintiff has & underlying mental impairment that could reasonablyse the allegs

symptoms(an inability to concentrateanxiety, and depression (AR 36.) But after

reviewing the evidengéhe ALJfoundthatthe record did not suppdrtaintiff's statement
regardingthe alleged severity of his symptoms (AR 34-36.) The ALJ ultimately
concludedhatPlaintiff's statementsvere“not fully credible” (AR 34.) In supportof this
credibility determinationthe ALJ cited inconsistencies between thalegedseverity of
Plaintiff’'s symptomsandPlaintiff's reported daily activities(ld.) The ALJ, hovever, the
failed to consider explicitly Plaintiff's nonsevere mental impairmenh the RFG
determination(AR 38-39.)

Nevertheless, thedtirt concludes that the ALJ@nission of the nogevere ment
impairment does not require reversal of the RFC assessment because any ¢
harmless.SeeHurter, 465 F. App’x. 648 at 65giting Stout 454 F.3d at 10585). First,

the ALJ did discuss Plaintiff's alleged mental impairmemnnediately beforeletermining

10
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the RFC (seeAR 33-36), all of which appears under a singRF-Gspecificheading (see
AR 33). Itis thus reasmable to infer that the ALdonsideredalbeit implicitly, Plaintiff's
non-severanental impairment ahe time haleterminedhe RFC. Furthermoreearlier i

his decision, at step two, the ALJ took pains to contrest'special techniquednalysis

(seeSection Asupra) with the “more detailed assessmeot’mentalimpairmentrequirec
forthe RFC.(SeeAR 29) The recognition tthis distinction indicates th#the ALJ'slater
analysis of Plaintiff's mental impairmentas designed taddresgshe RFC. GeeAR 33
36.)

Moreover, Plaintiff's testimony and the medical evidend®l not bear outhe

alleged severity of Plaintif symptomsrelated to thaallegedmental impairment.(Seeg

AR 28, 34.) Plaintiff claimedthat he suffered from poor concentration, anxiety,
depression(AR 2829), buthe had attended amtensive 18morth religious educatig
program and was heavily involved in his religious commuriyr 28.) The evidene
furtherindicated that Plaintifiad hobbies, includingamping angblaying guitar in a loc:
band,and thahe had beeaxercising (AR 28.) The ALJ discussed this evidence in d¢
at step two when classifying Plaintiff's mental impairment assewere(AR 27-32),andg

\"4

)

and

n

51

btail

did soagain atstep five (seeAR 35 (‘I find the claimant’s ability to participate in the

aforementioned activities diminishes the credibility of the claimant's allegatig
functional limitations’)). In short, he record did not suggebkatPlaintiff's alleged ment;

impairment limits him beyond the exertional limitations of light wookitemplatedh the

RFC. Accordingly, the RFCGadequatelycaptures all ofPlaintiff's restrictions that ar

consistent with the medical recor8eeStubbsDanielson 539 F.3d al174

Thus, consideringthe meager evidentiary support for the severity of Plain

symptoms any errorrelated to the ALJ’s failure to explicitlyonsiderPlaintiff’'s mental

impairmentin the RFC determination was harmlebgcause it was irrelevant to
ultimate disability determinationSeeStout 545 F.3d at 10534urter, 465 F App x. at
65253,

Il
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2.  The ALJ Properly Evaluated the State AgencyExperts’ Medical
Opinions.

The ALJ will evaluate alfeceivedmedicalopinions in determining the claimant

RFC. 20 C.F.R. § 408527(c). A medical opinion ia statement fromraacceptabl¢

medical source about, inter alidwhat [claimants] can still do despite [the
impairmen(s).” 1d. § 404.1527(a)(1). Generally, the ALJ gives more weight to opir
from treating sourcethan from nortreating sourcesld. § 404.1527(c)(k(2). If the
treating source’s opinion is well supported “by medically acceptable clinica
laboratory diagnostic techniques” and is not inconsistent with other evidence in the
then the ALJmay give it controlling weight.d. 8 404.1527(c)(2). In cases whéehe
ALJ does not give a treating source controlling weight,-tneating, norexamining
physicians may provide substantial eande to support the ALJ’s finding&eeThomas
278 F.3d at 957. In determining how much weight to giee-controlling medical
opinions, the ALJ considers: (1) the extenttef medical examination; (Bpw muchthe
opinion is supported and explained by evidence in the record; (3) hasisten the
medical opinion is with the record as a whole; (4) whether the opinion comes 1
specialist; and (5) other factors that support or contradict the medical opiBes?0
C.F.R. 8§ 404.1527 (c)[46). The ALJ must considevidence from prior state agen
medical consultants as appropriate and give weight according to the standard
above. Id. § 404.1513a(b)(1).State agencynedical consultants are considkr® be
“highly qualified and experts in Social Security disability evaluatidd.

Here, the ALJ gavsignificant but not full weightto the medical opinions of ty

state agencgxperts:Dr. Sen and Drilocks. (AR 32) Dr. Senand Dr. Flocks weréhe

state agencymental medical consultain Plaintiff's caseon initial review and on

reconsideration, respectivelyld.) Both experts opined that Plaintiff's mental impairn
imposed mild restrictions ohis activities of daily living ability to mantain socia
functioning, andability to concentrate, persisand pacehimself (AR 32 87, 97.

Ultimately, however, both experts opined that the mental impairment wasvere.(AR

12
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32, 89, 98)
The ALJ assignedignificart, but not full, weight to the state agen®@xperts
opinionsbecause thexperts based their opinio® an incomplete record. (AR 32)

Specifically,Plaintiff's testimony about his daily activiti€s.g., Plaintiff’'s testimonyhat

he was involved in his Church community, attended religious classes, and played in a ba

and additonal melical evidence werainavailable at theime the experts opined
Plaintiff’'s functional limitations. (Id.) Thisadditional evidencevasinconsistent with th
experts’opinions thaPlaintiff had minimal limitations(ld.) The ®@nsistency of a mediq

opinion with the record as a whole is one of the factbas an ALJ consides when

assigning weight to thapinion. See?0 C.F.R. § 404.15%2)(3) (“[ The ALJ] will evaluate

the degree to which [norontrolling] medical opinions consider allf ahe pertinen
evidence in [thelisability] claim.”); id. 8 404.1527(c)(4) Generally, the more consist

a medical opinion is with the reabas a whole, the more weight [the Ald]l give to that

medical opiniort). Because the statgency experts’ medical opinions were inconsis
with thelaterobtainedevidence of Plaintiff's level of functioningnddaily activities,the

ALJ properlyassigrdsignificant but not full weidnt, to theexpers’ opiniors.

NeverthelessPlaintiff claims hat because the ALJ assigned significant weigh

the state gencyexperts opinions the ALJ cannot excludfom the RFCthe experts
opinions that Plaintiff hadhild limitations (AR 19.) Thisarguments without merit.

It is the ALJ’s task to sort througtconflicting clinical evidence, stat[ehis
interpretation thereof, and makfgjdings; which the ALJ did hereReddick v. Chate
157 F.3d 715, 725 (9t6ir.1998) The ALJ clearly eglained thatertain portions of th

state gency experts’ opinions were consistent with the record as a whole, in(

on
e

al
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Plaintiff's “limited mental health treatment and lack of objective findings to corrédora

his alleged mental symptoms amditations,” while other portionsvere not—to wit, the
experts’ conclusions regardifjaintiff's alleged functional limitations(AR 32.) It wag
proper to award less than full weight to the inconsistentqn@rof the experts’ opinior
See20 C.F.R.8 404.1527(c)(B (4). And to the extent that portions of tiséate gency
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experts’ opinions confit with the RFC assessment, the ALJ adequately explainetha

conflicting portionswere notadopted. See SSR 968p, 1996 WL 374184at *7, Reddick

v. Chater 157 F.3d av25.

Accordingly,there was no error in excluding from the RFC determinatiosttie

agency experts’opinion regarding Plaintiff'smild functional limitations.The Cour

concludes thiasubstantial evidence suppatite ALJ’'s determination of Plaintiff's RFGC.

C. Substantial Evidence Supports théALJ's Credibility D etermination.

Plaintiff claims that, in determining the credibility of Plaintiff's testimony, Ad
improperlyfailed to considePlaintiff's “stellar” work history. (Doc. No. 141 at 22)
The Court concludes,olwever, thatsubstantial evidence supports the Al_gredibility
determination (AR 31, 3436.)

“In assessing the credibility of a claimant’s testimony regarding subjective p
the intensity of symptoms, the ALJ engages in adtep analysis.”Molina v. Astrue
674 F.3d 1104, 1112 (9th Cir. 2012). The ALJ must initially determine whétbeig

“objective medical evidence of an underlying impairment which could reasonal

expected to produce the pain or other symptoms alleddd(titation omitted).

When an [ALJ] determines that a claimant for Social Security benefits is not
malingeringand has provided objective medical evidence of an underlying

impairment which might reasonably produce the pain or other symptoms [he¢

or] she alleges, the ALJ may reject the claimant’s testimony about the severit
of those symptoms only by providing sdegsiclear, and convincing reasons
for doing so.

Brown-Hunterv. Colvin, 806 F.3d 487488-89 (9th Cir. 2015) The ALJ may considg

the factors listed in Social Security Ruling- 88, which include:

1. The nature, location, onset, duration, frequency, radiation, and intensity g
any pain; 2. Precipitating and aggravating factors (e.g., movement, activity
environmental conditions); 3. Type, dosage, effectiveness, and adverse sid
effects of any pain medication; 4. Treatment, other than medication, for relie
of pain; 5. Functional restrictions; and 6. The claimant’s daily activities.

Burch v. Barnhart400 F.3d 676, 680 (9th Cir. 2005).
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To permit meaningful judicial review of@edibility determination, the ALJ mu
“specify which testimony [her she] finds not credible, and then provide clear

convincing reasons supported by evidence in the record to support that cre

determination.” Brown-Hunter, 806 F.3d at 4889. If the ALJ provides some valid

reasonsthe court will upholdthe ALJ’s credibilty determination SeeCarmickle v.
Comm’r, SSA 533 F.3d 115, 1162 (9th Cir. 2008) (explainingLJ’s citation to

erroneous reasons is harmldsthe “ALJ’s remaining reasoning and ultimate credibi

determination were adequately supported by substantial evidence in the”)r
(emphasis omitted)

Here, the ALJ determined that Plaintiff's testimony about the severity (¢
symptans was nofcredible because it waaconsistent withPlantiff's reported daily
activities and treatment history. (AR 34.) Plaintiff testifiedthat he rarely leaves h
apartment antias trouble concentrating and keeping track of tiffeR 28, 6263.) But
Plaintiff alsotestified that he attended religious classes, plays in a band, and is
involved in his church community (AR 28-29, 66, 6971, 471) The ALJ properl
considered Plaintiff'seporteddaily activities when evaluating the credibility Blaintiff's
testimony SeeBurch 400 F.3d a680. Additionally, the medical records show thatfter
being prescribed medication for his mood disoré®aintiff began feeling better(AR
272-74, 29596, 32122.) Medication, treatmentsand other metlods of alleviatin
symptoms are factothe ALJ maytakeinto account when evaluating Plaintif€sedibility
regardinghis symptoms severity 20 CF.R 8§ 404.1529(c)(3)(iv), (v)The ALJ alst
discussed Plaintiff's inconsistent statements regarding the reason why he claimeg
unable to work. (AR 31.)

Accordingly, becausethe ALJ statel specific valid reasons for discreditit

Plaintiff's testimony, the Court affirms the ALJ's credibility determinatiorSee

Carmickle 533 F.3d at 116ZThe facthat the ALJ did notonsider Plaintiff'svork history
does not disturb that conclusion.
Il

15
3:17-cv-00032H-NLS

t

[92)

and
dibilit

ty
rcord

f his

<

S

Active

~

QJ

O

1 he v




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

CONCLUSION
For the foregoing reasons, the Court concludes that (1) the ALJ prepalbate

Plaintiff's mental impairment asion-severe pursuant to the special techue (2)
substantial evidence suppotite ALJ's RFC determination, and (Q)bstantial evideng
supportsthe ALJ’s credibility determinatian Therefore, the CouDENIES Plaintiff’s
motion for summary judgmentGRANTS Defendant’s crossmotion for summary
judgment andAFFIRMS the ALJ’s order.
IT1S SO ORDERED.

DATED: December 72017

MARILYN\L. HUFF,
UNITED STATES DISTRICT COURT
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