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al v. Barasch et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

IN RE: STEVEN HARRY LUCORE, SR| Civil No.: 17cv34JAH (JLB)
and JUDY LYNNE LUCORE, Bankruptcy No13-08534MM
BankruptcyAdversary No. 180143MM
Debtoss.

ORDER:
STEVEN HARRY LUCORE, SR, et al.

Plaintiffs andAppellans, 1. AFFIRMING THE ORDER OF THE

BANKRUPTCY COURT; AND
V.

2. DENYING APPELLANTS’ EX
U.S. BANK, N.A., AS TRUSTEE, etc., et PARTE APPLICATION

al.,
Defendants anéppellees.

SteverH. Lucore, Sr. and Judy. Lucore(“Appellants”), proceedingro per, appeal
fromanorder of the United States Bankruptcy Cdarithe Southern District of Californ
grantingU.S. Bank, N.A.’'g“Appellee”) motionto dismisgheadversary proceedingee
Doc. Nos. 1, 328. Theissues on appeal haween fully briefedand argued. Having
considered the partiesubmissionsand br the reasons set forth below, the Cg
AFFIRMS the order of the Bankruptcy Court.
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Additionally, on June 1, 2018Appellants filedbefore this Courtan Ex Parte
Application for an order vacating Septembe2012bankruptcy court order terminatir
the automatic stay with respect to U.S. Bamlka separatdankruptcy case; an ordeot
issued by the bankruptcy coumtthe instant case and not currently befibrie Court on
appeal After the bankruptcy court dead reconsideration, the Lucorappealed the012
Orderto the Ninth Circuit Bankruptcy Appellate ParftBAP”). The BAP affirmed on
June 2, 2013.Final decisions of the BAP must be timely appealed to the Court of Ag
pursuant to Federal Rules of Appellate Procedure (“FRARE)(1) and 6.This Court ig
without jurisdiction to consideAppellants Ex Parte Application and it is thereforg
summarilyDENIED.

|. BACKGROUND

Since 200, Appellantshave filedtwo Chapter 13 bankruptcy petitignsitiated three
state court actionswo District Court actions and five appealsstate andederalcourts
including theBAP. SeeDoc. No. 32-3 at73-74; Doc. No. 32-8 at4-9, 14. The firstChapter
13 bankruptcypetitionwasinitiated on August 25, 2011 and dismissed on August 14,
for failure to timely file an amended plaBee Case No. 13cv1474H-IJMA; Doc. No. 17 at
3. On August 26, 2013, the Lucores filed a second Chapteadi&uptcy petition.See
Doc. No. 32-8 at6 1 9

Within the two bankruptcycases, Appellants filed numerous motions and adve

pleadings (1) a motion for reconsideration of an order granting U.S. Bank relief from

peal

2013

rsary

stay

(2) anex parte motion for reconsideration of the same,dB)adversary proceeding allegi
wrongful foreclosure, (4) a motion for contempt of automatic stay (5) emergency m
to impose an automatic stay pending adjudication of the contempt méj@amtion to
extend the automatic stayderin the seconthankruptcy ase (7) a renewed motion (&d
in the secondbankruptcycase) to vacate the court’s order granting U.S. Bank relief
stay in the first case, (& motion to reimpose the automatic stay as to U.S. Bank |
second case due to alleged wrongful foreclosure, and (9) a motion to transfer veny

District Court.Doc. No. 32-8 at4-9. In each of the aboveeferenced mattesppellants
2
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challenged thealidity of a2011 norjudicial foreclosuresale toU.S. Bank Doc. No. 32-
8 atl4.

On September 19, 2016ppellantdiled an adversary complaint againstSJBank and
its law firm, Adam Barasch and Severson & Werson, APC, asserting frauf
misrepresentatiorDoc. No. 21-2 at 17 Appellants clainthat U.S.Bank misrepresente
facts in its motion for relief from automatitag in the original bankruptcy proceedin
whenU.S. Bankclaimed to have a valid legal interest in tbeeclosed propertyd. at23-
24. Appellantsbasethe alleged misrepresentations on the assethiatrhe foreclosure o
their home was void due to a 2009 letter demanding their loan be rescindedha
Federal Truth in Lending AGtTILA”) . 1d. at 10. Appellants’ prayer for relief includg
a request thathe court “issue an order pursuant to 11 U.S.C. 8105 (a) and the C

inherent equitable powers: imposing appropriate monetary sanctions againg

defendant,” for failing to ensure the accuracy of pleadimyat26. In addition, Appellants$

soughtan order‘enjoiningand restraiimg each defedant from engaging in bad faith a
abusive practices in connection with the preparation, verification, filing and prosecu
state court actions.involv[ing] ... claims or liens that have previously been the sul
of the bankruptcy estateld. at 27.

The bankruptcycourt dismissed th@dversary proceeding on two grounégst, the
court held that the relief sought under 11 U.S.C. § 105(a) ammbthi&s inherent power
was tantamount to seeking recourse for contempt of courbaltieuptcy courtismisseq
the actionunder Rule 902C;oncludingcontempt remedies must be sought by motion
not in an adversary proceedirgpoc. No. 32-8 at 10 Secondthe court ruled that even
procedural defectsvere overlookedthe actionrequired dismissabn discretionary
abstention groundsd. The bankruptcycourt notedthat the claims wereghe subject o

litigation in threeothercourts within twoseparatdorums' andwere best resolved in th

11n 2015 the tte court sustained a demurrer toltieores’ complaint on the ground thato prior
judgments in favor of U.S. Bank barred re-litigation of the is¥he statecourtaction was on appeal g

3
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previously filed actions In a detailed analysis, tlo®urt considereceach of the twelvy
factors outlined iMucson Estates and held that abstention was appropribte.e Tucson
Estates. Inc., 912 F.2d 1162, 1167 (9th Cir. 1990).

On December 29, 2016, the bankruptcy court entered an order dismissadgehsary

proceeding.Doc. No. 4-3. U.S. Bankfiled a motion to correct or amend the Ordeder

Federal Rule of Civil Procedurg® and 60(a),(b)Doc. No. 4-4. The bankruptcy couf

grantedthe motion and entered the amended orddfebruaryl3, 2017 Appellantsfiled
the instant appegrior to entry of the amended ord&ee Doc. No. 1. To ensure thg
bankruptcy court’s jurisdiction, this Court granted a limited remand to allow
bankruptcy courto reenter its amended ordé€boc. No. 23. Thefinal judgment subject t
appeal undeFederal Ruleof Bankruptcy Proceduré FRBP”) 7054 is he bankruptcy
court’sre-enteredAmendedOrderon Motion to Dismiss Adversary Complairiboc. No.
24-1 at 1 Appellants’ appeal is therefoteeated as filedn the date oéntry of the final
judgment FRBP 8002(a)(2).
Il. |SSUES
Did the Bankruptcy couetrr indismissing the adversacpmplaint:
(a)on the basis that the relief sougldstantamount t@ contemptmotion, and/or

(b)on discretionary abstention grounds?

[Il. JURISDICTION AND STANDARD OF REVIEW

This Court has jurisdictioio hearappealdrom a final orderof the bankruptcy cour
pursuant t®28 U.S.C. 8§ 158(a)ee In re AFI Holding, Inc., 530 F.3d 832, 836 (9th C
2008) (“[A] bankruptcy court order is final and thus appealable whé€ig resolves an

seriously affects substantive rights d&jifinally determines the discrete issue to whic|

the timethe kankruptcy court dismsed the adversary proceeding.istuct courtcase (case
no.15cv2246yas alsestayed pending the outcome of thatscourt action On February 22, 2017 the

The CaliforniaCourt of Appeahffirmed thelower court’s uling and held thaall claims challenging the

validity of the foreclosure erebarred the doctrine ofes judicata.
4
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Is addressed.”) The dsmissal of Appellants’ adversary complaint constitutes a
appealable orderd.

A bankruptcy coutt decision to grant a motion to dismiss an adversary proceed
reviewedde novo. Henry A. v. Willden, 678 F.3d 991, 998 (9th Cir.2012h re Levander,
180 F.3d 1114, 1118 (9th Cir. 1999 district court reviews a bankruptcy cour
conclusions of lavde novo, and its findings of fadbr clear erron. Whether a case megq
the requirements of the abstention doctrine being invogkealso reviewedle novo.
Garamendi v. Allstate Ins. Co., 47 F.3d 350, 354 (9th Cir. 1995), 'dffsub nom
Quackenbush v. Allstate Ins. Co., 517 U.S.706 (1996) Once the reviewing cour
determinsthatthe requirementsave beemet,it reviews thalecisionto abstairfor abuse
of discretion Id. Appellants must show that the decision to abstain was “illogi
implausible, or without support in the inferences that may be drawn from the rg
United Sates v. Hinkson, 585 F.3d 1247, 1261 (9th Cir.200@n banc); See alsdn re
Congjo Enters, Inc., 96 F.3d 346, 351 (9th Cir. 199@pecisions committed to th
bankruptcy court’s discretion will be rewed only ifbased on an erroneous conclusod
law or when the record contains no evidence on which the bankruptcy court rat
could have based that decisjoithe Court may affirnon any ground supported by t
record.Vestar Dev. I, LLC v. Gen. Dynamics Corp., 249 F.3d 958, 960 (9th Cir.QD).

V. DISCUSSION

A. Adversary Proceedings:FRBP 7001

Part VII of the Bankruptcy Rulegoverns adversary proceedin@se Barrientos v.

Wells Fargo Bank, N.A., 633 F.3d 1186, 1189 (9th Cir. 201Rule 7001 describes whi¢

matters qualify as an “adversagoyoceeding FRBP 7001. Any such matter not liste
under Rule 7001 is deemed a contested matter governed by RuleBafidntos, 633
F.3dat 1189. U.S. Bankargues that the Lucores fail to point to any Rule 7001 catg
that covers the claims for samms. Appellants do not dispute that contempt proceed
must be brought by motion pursuant to Rule 9014. Instead, Appellants argue t

bankruptcy court improperly misconstrued the complaint as seeking contempt rel
5
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Appellants’adversary complaint outlined four requesithin the prayer for reliefThe
first two are at issuen appeal.
1. Request for “Appropriate Monetary Sanctions”

Appellant’s prayer for relief sought an order from the bankruptcy cotot
“appropriate monetarganctios’ pursuant to its authority undéd U.S.C § 105(aand
“the Court’'s inherent equitable powers Section 105(a) gives the Bankruptcy cdg
authority to impose, as a remedial measure, sanctions for ordinary civil conlemg
Dyer, 322 F.3d 1178, 11890 (9th Cir. 2003) (noting that although the availability of g
contempt sanctions under 8§ 105(a) has a checkered past in our circuit, the recent g
makes clear that this remedy is availabl&.lpankruptcy court may also pose monetar
sanctiongpursuant to its inherent powers un@&05if it determines that bad faith exis
Miller v. Cardinale (Inre DeVille), 280 B.R. 483, 492 (9th Cir.BAR002), affd, 361 F.30
539 (9th Cir.2003jciting Chambersv. NASCO, 501 U.S. 32, 50 (1991)).

Considemg the allegations inAppellants’ adversary complaint and the |auik
reference to any violation of gpecific and definitecourt order, it appearsAppellants
sought monetary sanctionadera theory of badaith rather tharmivil contemptIn either
casethebankruptcy court properly construed Appellants’ request for sanamoadhat
must be sought by motion under Rule 9@Hkia contested mattdn its opening brie
however Appellants abandon their primary prayer for relief

2. Injunctive or Equitable Relief and Declaratory Judgment

Appellants asertthat the crux of their complaint centered on their second re
for injunctive relief and declaratory judgment. In Appellants’ opening brief, tinsty,
contend that the court erred by holding them to the same stringent standards

counsel. Thewrguethat by converting the adversary complaint to a motion for contg

the bankruptcy court circumvented its responsibility to liberally consheellegations

against appellees for abuse of process and misusing the legal process.
In response, Appellees argue that the complaint never mentions abuse of pr

declaratory relief, nor does it allege the elements of those claims. Nonetlhel¢éss;dres
6
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maintain that the adversary complaint sought a declaratory judgment findin

j the

defendants submitted false and fraudulent documents to the bankruptcy court to procure

order for relief from stay. Appellants also contend that the complaint sought to enjojn U.¢

Bank from advancing further action against themtaed property.

In pertinent part, Rule 7001 describes an adversary proceeding as:

(7) a proceeding to obtain an injunction or other equitable relief, except when

chapter 9, chaptdrl, chapter 12, or chapter 13 plan provides for the relief; an
(9) a proceeding to obtain a declaratory judgment relating to any of the foreg

As the District Court for the Eastern District of California recognized:
A declaratory relief claim operd “prospectively,” not to redress past

d
DINg.

wrongs...[and] brings to the present a litigable controversy, which otherwisatrmig
only be tried in the futuréAs an equitable remedy, declaratory relief is dependent

upon a substantive basis for liability and haseparate viabilityf all other causes
of action are barred. (Citations omitted) (Emphasis added).

Floresv. EMC Mortg. Co., 997 F. Supp. 2d 1088, 1111 (E.D. Cal. 2014)

Evenif thebankruptcy court erred to the extent that it dismissed the entinglaipit
as a contempt proceedingc¢luding thoseoortions of the complaint seekiagdeclaratory

judgmentin relationto Appellantsrequest for an injunctigtheadversary complaint file

~

by the Lucoresought to redress alleged wrongs of a previously dismissed bankrupt¢y ca:

—notaprospective wrongSee Flores, 997 F. Supp. 2d at 1112ir(ding that the complaint

failed to substantiate an independent claim for declaratory relief thieetiaims allged

sought to redress past alleged wronggonnection with authority to foreclose on the

property) The bankruptcy court correctly determined that granting the relief sought by

Appellants would “require the court to find the loan was rescindédt.is dear inFlores,
that“declaatory relief does not serve to furnish a litigant with a second cause of act
the determination of identical issueféinternal quotations and citations omitteld). This
axiom holdsespeciallytrue when the same issue® dreing, or have been, litigated

variousother courts within multiple forums.
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3. Conclusion
The Court finds that the Bankruptcy Court properly construed the complain

request for sanctiorthat should have been brought by motidhe Courtalsofinds that

therequest for sanctions was properly dismissed pursuant to Rules 7001 and 84,

extentthat Appellantseek reversal only upon the merits of their requeshfonctive and
declaratory reliefthe Court finds that their claim is legatigficient. Such forms of relie
are notstandalone clais) butremediesavailable upon an initial finding of liability on
substantive claim. The Court finds the compléaned to allege a prospective wrong or
independent cause of action that has not been barre@agymsjudicial determinatios.
B. Discretionary Abstention: 28 U.S.C§ 1334

Appellants argue that the bankruptcy court’s reliance on the abstention doetsi
improper on various groundSection 1334(c)(1) ofitle 28 of the United States Co
governs permissive or discretionary abstention and sets forth the circumstanbesh a
bankruptcy court may abstain from hearing a particular proceeding. Section 113
states:

Except with respect to a case under chapter 15 of title 11, nothimg g®ection prevent
a district court in the interest of justice, or in the interest of comity Stitite courts o
respect for State law, from abstaining from hearing a particular proceeding arising
title 11 or arising in or related to a case urtdey 11.

Appellant'sadversary proceedingas filed in aChapter 13 case, arising under Title
The bankruptcy court therefore acted within its authority to consider abstétmourt

considers thewelvefactor test outlined in Christensen v. Tucson Estates, Inc. (In re

2 The factors include: (1) the effect or lack thereof on the efficidministration of the estate if a Co
recommends abstention,(2) the extent to which state law issues predominate ougtbamsues, (3
the difficulty or unsettled nature of the applicable law, (4) the presencelated proceeding commenc
in state court or other nonbankruptcy court, (5) the jurisdictional basis, if any, other the 2881334
(6) the degree of relatedness or remoteness of the proceeding to the main bankrupi@) taes
substance rather than form of an asserted ‘core’ proceeding, (8) the feasibilitgrofgstate law claim

from core bankruptcy matters to allow judgments to be entered in state court wittesrdnt left to the

bankruptcy court, (9) the burden of [the bankruptcy court's] docket, (10) the likelitihad the
8
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Tucson Estates), 912 F.2d 1162 (9th Cir.199t) determine whethéhe bankruptcy court’
application of the abstention doctrimas an abuse of discretidhis useful, however, t
first give consideration tthe lengthy procedat historywhich shapethe litigation in thig
case andheissuesiow before the Court on appeal

On November 22, 201@ppellants filed a complainin San Diego Count$uperior
Court againstU.S. BankN.A., RecontrusiCompany N.A and Bank of America N.A
(“2010 state court actiontp restore title to the propertgnforcerescission, and void th
deed of trust(caseno. 37#201000072157CU-OR-EC). See Doc. No. 32-3 at 73
Appellants’complaint also included a claim for trespass on the contract, deceptive bl
practices, wrongful conversion, violation of Civil Code § 2923.5, filing a false docu
and intentional misrepresentatidd. U.S. Bankfiled a demurrerld. On April 15,2011,
at the hearing oefendant’s demurrer, tfiperiorCourt dismissed the complaiah the
recordwithout leave to amendsee Id. On May 3, 2011, the Superior Court issued
OrderandJudgment dismissing Plaintiffs’ entire case with prejudgee.ld. at 134 The
record does not reflect whether Appellants filed an appegiroximately three month
after dismissal of the casen August 18, 2011the property was sold to U.S. Baaka
trustee’s salén a nonjudicial foreclosure Doc. No.32-3 at 71; See also Doc. No. 32-8 at
4-5.

On August 5, 2011, the Lucores filed their first Chapter 13 bankrupkettion.
Doc. No. 32-8 at 45. Appellantsmade numerous unsuccessful attentptextendthe
automatic stayfiled an adversary proceeding against U.S. Bank alleging wro
foreclosure, andiled three contempinotionsagainst U.S. Bank alleging that it was
contempt of the automatsatay;despite the court granting and affirming relief from s
SeeDoc. No. 32-8 at5-6 112-8. In aNovember 9, 2012 Order denying Appellamstion

for reconsideration, the bankruptcy coretnindedAppellants hat thecourt would not

commencement of the proceeding in bankruptcy court involves forum shopping by one of tbg BN
the existence of a right to a jury trial, and (12) the presence in the proceeding of norpaeiesr
9
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addresgheir claims of wrongful foreclosureDoc. No. 10-2 at 27.0n February 72013,
the bankruptcycourt dismissed thérst adversary proceeding dwo grounds (1) the
claims were barred bres judicata and (2)the identical causes of action had previot
been addressexhd dismissedh the 2010statecourt action. SeeDoc. No. 32-8 at 55.

On June 12, 2013, the bankruptcy court denied the Lucore’s third contempt 1
See ld. at 56 6. The Lucore’s appealed this decision to the U.S. District Court at
District Court affirmedld. The firstbankruptcycasewas dismissed on August 14, 20
Id. at 6 8. The record does not reflegthether Appellants appealed thinal order
dismissing the case.

Less than two weeladter dismissalAppellants filed a second Chapter 13 petit
Id. at 6 19Between Augusk6,2013 andOctober2015, he Lucores alsofiled a secong

adversary proceeding, two additiosadte actiond and twofederalactiong against U.S|

Bankand its law firm, reasserting their recession claamdright to clear titleld. at 68

3 (1) Steven H. Lucore, Sr.,et al.,.S. Bank, N.A., as Trustee, etc. et al.,Case N2®B-00069963}

CU-OR-CTL. This suit was dismissed on demurrer on January 22, 2014 on the ground that it wal
by resjudicata. The Lucores appealed the dismissal, which was affirmed by the Cali@wonit of Appea
on December 19, 2014. See Cal. Ct. Appeal, Case No. D065486.

(2) Steven H. Lucore, Sr., etal., v. U.S. Bank, N.A., as Trustee, etc. et al., Case2Rd5310029825¢

CU-OR-CTL. This suit was dismissed on March 3, 2016 on the grcatdttwas barred bres judicata.
The Lucores appealed the dismissal on March 22, 2016. The California Court of Afipesd on
February 22, 2017. See Cal. Ct. Appeal, Case No. D070103.

4 (1) Lucore, Sr. et al v. Zeff et alCase No. 3: 16v-00910-JLSMDD. TheLucores filed a complain
in district court against Michael D. Zeff and the law firm Rosenthal, With&nZeff (attorneys
representing U.S. Bank in unlawful detainer proceediide Distict Court granted Defendants’ motio
to dismiss and dismissed the Lucores’ third amended complaint with prejudicbroarfye26, 2018. O
July 30, 2018, the court grantedexparte motion to extend time to appeal.

(2) Lucore, Sr. v. US Bank, NA, et al.,, Case No. 3:c¥2246-IJLSMDD. This complaintalleged
violations of the Rosenthal Fair Debt Collection Practices Acttlaedusiness and ProfesseoCode
The District Court stayed the case pending the resolution of the appeal in thea2@Tourt case (Ca
No. 37#201500029825). The stay was lifted on August 14, 2017 and a third amended complaint w
on March 13, 2018vith a new cause dction for declaratory relieDefendant’anotion to dismiss th
Lucore’s third amended complaint is now pending before the court.

10
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1910, 12, 13, 15, 19n thesecondadversary proceedingow before this Court on appes
appellantsagain requestethe bankruptcy court to determine the validity of fegust
2011 foreclosure on the merits afmad that U.S. Banlacted in bad faithvhen it moved
for relief from stay in thdirst bankruptcy proceeding.

The basis and primary focus of Appellants’ arguments rely on the legal cong
that “the note and deed of trust became void upon recessiet.fho court has madwich

a determiation. Appellants’ continued, relentlessiteratiors of the samargumentwill

not make it so.The Lucorescomplaint, much like theioral argument before this Cour

advances the same claims for wrongful foreclosure and recession that were bro
should have been brougligfore the state court in 201The state cour{l) ruled in fave
of U.S. Bank on these claim@) determined they aneow barred by the doctrine ots
judicata and(3) had itsrulings upheld by the California Court ofAppeal (Case No
D065486 and>070103)and recognized bthe federal district cour{caseno. 15cv2246
Doc. No. 56). Appellantsweretherefore precluded from continuing to assert the inval

of the prepetition foreclosurén the adversary proceedibglow.

Based uporthe Court’s de novo review of the record, the Court finds thidie case

meets the requirements of t@elorado River abstention doctringColorado River Water
Conservation District v. United Sates, 424 U.S. 800 (197%)invoked by the bankruptg
court and now turns to thieicson factorsto determine whetheabstainingvas an abuse (
discretion

On appeal Appellantschallenge thebankruptcycourt’s findings on five of the
twelve Tucson factors.

1. First Factor: Efficient Administration of the Bankruptcy Estate

Appellants allege thathe efficient administration of the bankruptcy est

outweighedther factors in favor of determining tbaseon the merits Appellants attemp
to relatetheir request for sanctions amgjunctive reliefto the efficient administration (
the postconfirmation bankruptcy estat€he arguments based largely on the erroneq

assumption that thgubjectproperty was “in essence” an asset of the bankruptcy €
11
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Appellee’s argue, and the Court agrees, that any interest the Lucores held in thg

was extinguished when the property itself was foreclogeehin 2011. Inre Pearl, 811

PDIrope

F.3d1120,1128(holding that the debtor had no remaining legal interest in the pygpert

when the property was purchassd prepetitionforeclosure sale anthe deedrecorded
within fifteen days of the saleIf the Lucores held no legaiterest in the property at tf
time the bankruptcy petition was filed, neither did the bankrupttgtees See In re
Gendreau, 122 F. 3d 815, 81@iling bankruptcy cannot give a debtor a greater intere
an asset than that which he ownedipaekruptcy. Furtherthe bankruptcy court correct
determined thaany pdential claims tle Lucores have agest Appelles arenot property
of the estate, as the rights to those claimgasted in the Lucores after the Chapter 13

was confirmed on August 20, 201%e 11 U.S. C. 81327Appellants therefore fail to

—d

e

st in

y

pDlan

establisithe court erred in determining that the first factor weighed in favor of abstention

2. Second Factor:State Law versus Bankruptcy Issues
Appellants contend that the second factor weighed in favor of abstention b
there are no state law claims which predominate over the bankruptcy is&ppsllants

point to the Federal Truth in Lending Act and generally reference, but do not cite

Circuit and Supreme Court opinions that disefgsctiverecessionHowever the Lucores

ecau

Nint

do not dispute the filing ofhree state court actions to restore title to the properndy a

enforce rescissiomy asserting claims for violations of various state st&tuegore
importantly, the claims assertedthe adversary complaiseek to hold U.S. Bardnd its

attorneys liable for allegedly mispresenting facts to the ¢outs motion for relief from

stay Appellants themselves characterize the complaint as one alleging “abuse of proce:

for filing bad faith pleadings. While the complaint mayguably allege an ethicag

violation, it does not allege a bankruptcy issliee merefact that the court in question

> The 2013 state court action (Case no. 37-2013-00069963) asserted claims for violasilifowfia
Civil Code § 2924.17, wrongful foreclosure, quiet title, declaratory relief, unfair bsganasices (Bus.
Prof. Code 8§ 17200 seq), and cancellation of void instruments.
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a bankruptcy court doest make the substance of tt@mplaint relevant to property
the estate,pperty in the pasession of the trusteer the debtors possessiarhe court’s
finding that the case only involved ntmankruptcy issueand therefore weighed in fav
of abstention was not erroneous.

3. Fourth Factor: RelatedProceedings in State Court or other Nonbankruptcy
Courts

In their opening brief, Appellants argue that the pending unlawful detainer ¢
not the proper venue to allege abuse of process for filing bad faith bankruptcy ple
U.S. Bank contends the bankruptcy court correctly found that the adversary complg
based on claims being litigated in the unlawful detainer action and claims broulgé
2015 state court action pendidgcision omappeal Not only did these claims live on
two other state court actions, but they were also pending before the Districf Cidhist
factor weighs heavily in favor of abstention.

4. Seventh Factor:Assertion of a “Core Proceeding”

Appellants agument that the complaint constitutes a core proceeding becsa
involved the bankruptcy trustee’s duties in administering the estate and a d
creditor’s claim is legally unsoundppellees first contendhat the complaint does n(
seek to dispute a creditor’s claim or aid in the trustee’s administration of the estate
the property in question was foreclosed upon-pattion, alleviating any need fq
Appellee’s to file acreditor'sclaim. Second, theelief sought by appellants does not
under 28 U.S.C. 8157(b)(2), nor was the complaint related to any property of the
The Court agreewith Appelleeand finds that this factor also favors abstention.

5. Tenth Factor: Likelihood of Forum Shopping

The bankruptcy court found thidtere could be no reason for the filing of a third

on the same issues other than forum shopping. This Court has noted more thg

® During oral argument, Appellants reluctantly concettied the same claims and allegations were
brought in both pending actions.
13

17cv34JAH (JLB)

or

ase |
ading

Nt w

in

Suit

\n Se




© 00 N oo o A W DN P

N NN RN NN DNMNNDNNRRR R R R B R B
W ~N O O N W N kP O © 0 ~N O 0. M 0 N R O

complaints filed by Appellants in bankruptcy court, state court and Districtt,Quat
including those removed from stateurtto federalcourtand the various appeals frg
each Appellans’ arguments completely ignore the numerous orders barring further ¢
attacking the validity of the foreclosure proceedings, including the most recent
California Court of Appeal Accordingly, the Court finds that threcordplainly supports
thebankruptcy couis findings and weighs in favor of abstention.
C. Frivolous and Harassing Conduct

Appellantsmay not continuously force feed tkeurtswith their various theorie
surrounding the validity of the foreclosure through ongoing litigation in multiple adg
within different forums simultaneouslyoping that oneourtwill decide in their favor
As the bankruptcy court aptly notedich ations are indicative of a vexatious litigaAs

stated by th&ederalCircuit Court inFinch v. Hughes Aircraft Co.:

The [ ] court based its ruling on two independently sufficient grounds for disr

of the complaint.... A trial court has discretion tsmdiss a complaint which simply

duplicates another pending related action. See, @lipey v. Gardner, 771 F.2d
856, 859 (5th Cir.1985) (Where “a plaintiff files a second complaint allegin
same cause of action as a prior, pending, related actiosetbad complaint mg
be dismissed.”) (citations omitted) (emphasis in originABshington Metro. Area
Transit Auth. v. Ragonese, 617 F.2d 828, 830 (D.C.Cir.1980) (judge “acted wil
his discretion” in dismissing one of two identical cases). [Appellamijever, haj
not demonstrated that the [] judge erred, much less abused [her] discrel
dismissing [Appellant$ complaint as duplicative, and so the judgment mus
affirmed.... That res judicata precludes relitigation of such claims is to far
argument.

926 F.2d 1574, 1577 (Fed. Cir. 1991)

As in Finch, there are no less than three separate grounds on which the ban
court's judgment must be affirmed: (1) the foreclosed property was not part
bankruptcy estate (2) request for sanctions must be filed in i@menot a separat
complaintand (3) the complaint was duplicative and barred@gudicata. Under similaf

facts, theFinch court found:

14
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Any one of these grounds would be sufficient to require affirmance; taken togethg
present such an overwhelming obstacle to reversal that [Appellants’] decision
this appeal can only be seen as a frivolous waste of the resources of thendooi
the time and money of his hapless opponent...Thus, the filing of this appeal i
merits sanctions.

Id. at 1580. Appellants have not address#te legal authority against their positig
Accordingly, the bankruptcy court did not abuse its disamein finding abstention wa
proper.

Appellantsmay not seek refuge behind the velil of being untraipease litigants.
Their statusas pro se litigants is undermined by thaumber of complaints filed
appeaances madenotions broughandorders appealeid the last eight yeafsSeeFinch,
926 F.2d at 1582 (a finding of frivolity is not precluded by an appellant’'s stajus as
in cases where even a nlawyer should have been aware that his conduct was frivol
Appellants were madaware that their conduct was improper, frivolcausd harassing b

thebankruptcycourt samended ordetirectingthe issuance of separate prefiling order

br, the
to fil

N itse

S

ous).

y

Appellantsare now on notice bthis Court that future suits, proceedings, or actions

within the District Court for the Southern District of Califorratempting to rditigate
those claimsvhich have been deemed barred by prior judicial determinati@aysesult
in sanctions.
Accordingly, IT IS HEREBY ORDERED::
1. The Bankruptcy Court's Order dismissing the Adversary Complasrn
AFFIRMED ,
2. Appellants’ Ex Parte Application for an Order Vacating the Order Granti
Relief from Stay and Denying Appellant’'s Motion to Extend the Automatic
is DENIED.

" Appellants have been a party to fourtseparateinrelated actionwithin the Southermistrict of

California TheLucores havénitiatedthree removals from state cousppealed six court ordeend

filed five complaints oneagainst a district court judge and four against various finainsigiutions
15
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3. NOTICE IS GIVEN that continuous frivolous and harassing condas
described in this order, including but not limited to the filing of futswés,
proceedinggnotionsor actions within the District Court for the Southern Dist
of California attempting to rétigate those claims which have been deern

barred by prior judicial determinationmaay result in sanctions.

IT IS SO ORDERED.

DATED: August 3, 2018 f&, M}L@

Lo o

rict

ned

N. JOHN A. HOUSTON
ITED STATES DISTRICT JUDGE
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