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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ENSOURCE INVESTMENTS LLC, a Case No0.:3:17-cv-00079H-JMA
Delaware limited liability company
Plaintiff, ORDER DENYING MOTION TO
TRANSFER VENUE PURSUANT TO
V. 28U.S.C. 81404 OR 28 U.S.C. §1412

THOMAS P. TATHAM, an individual;
MARK A. WILLIS, an individual; et al.

Defendand.

[Doc. No. 29

On January 13, 2017, Plaintiff EnSource Investments LLC &ledmplaint again
Defendants Thomas P. Tatham, Mark A. Willis, and five limited liability comps
controlled by Tatham and Willss(Doc. No. 1.) The First Clains against Tatham a
Willis only for violation of SectiorL0(b) of the Securities Exchga Act of 1934 and Ru
10b-5 promulgated thereunddihe Second Clainms against all Defendants for convers

On February 9, 2017, Defendants filed a motion to disrarda the alternative, {
transfer venue tthe Southern District of Texa@oc. Na 8.) On March 10, 2017, t
Court denied the motion to dismiss and declined to transfer venue. (Doc. No. 15.) 4

! The limited liability companies ar®DP Management Group LLC, Title Rover LLC, Beyond Rev
LLC, Imagine Engine LLC, and Willis Group LLC.
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Court ruled on Defendantshotion, one of the Defendant LLG8d anon-Defendan
related entity filedoetitionsfor Chapter 11 bankrupy in the Southern District of Tex;
(Doc. No. 29 at 51 5.)

On August 14, 2017, Defendants filed a new motion to transfer venue to the S

District of Texas on the grounds that the bankruptcy petitions make transfer app

under 28 U.S.C881404 and 412.(Doc. No. 29.Plaintiff filed an opposition to the ne

motion to transfer venue on August 28, 2017. (Doc. No.3&gndantlected not to fil
a reply.On September 5, 2017, pursuant to its discretion under Local7Rut(1), thg

Coutt determined that the motion wdi for resolution without oralargumentand

submittedthe motion on the parties’ papers. (Doc. No.) Fbr the reasonbelow, the

Courtnowdenies themewmotionto transfer venue.

Backaground

This action arises out @& securities transaction by whiéttaintiff investedin an
entity called the Hopewel Pilot Project, LLC (“Hopewell”). (Doc. No. at 2 11 13.)
Hopewell was created to deploy title searching technology in order to quingtlyiéble
oil and gas oppaunities. Doc. No. 1 at 1299 3538; Id. at 18, Ex. A_003 Defendant
Tatham and Willis are managerd-tdpewell (Doc. No. 1 at 411 910.) Tatham and Will
have submitted declarations stating that they traveled to California in August, 2(
had conversations about HopewéDoc. Nos. 83 at4, 18; 8 at4,18;8 at6, 16
Plaintiff states that Tatham and Willis were in California to pitch the Hopewell p.
(Doc. No. 13 at 6.) Plaintiff ab stateshtatEnSource, th@laintiff LLC in this actionwas
formed based on the representations made during the initial meetthg¥atham an
Willis. (Id.) EnSource was formed later in the same month that Tatham and Willis tr
to California. (Dbc. No. 85.)

3:17-cv-00079H-IMA

outhe
roprie
W

e

D

1=

S
S
)16 ar

)

roject

d

qvelle




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

Discussion
l. L egal Standards
A. 28U.S.C. §1404(a)

A district court may transfer an action to a diffenegiue under 28 U.S.C1804(a).

Section 1404(a) permits a court to transfer an action “[flor the convenience of jpax

witnesses” and “in the interest of justice,” so long as the action could havelbden fine

transferee district in the first instance. 28 U.S.C. § 1404(a). The district cout

“adjudicate motions for transfer [of venue] according to an individualized;lyasase

consideration of convenience and fairnegdsries v. GNC Franchising, In211 F.3d 49
498 (9th Cir. 2000) (quotingtewart Org. v. Ricoh Corp487 U.S. 22, 291988) (interng
guotation mark®mitted)).

In deciding a motion to transfer venweurts typically weigha number of public

and private factors, including: “(1) the location where the relevant agreement
negotiated and executed, (2) the state that is most familiar with the governing law
plaintiff’ s choice of foum, (4) the respective partiesbntacts with the forum, (5) t
cortacts relating to the plaintiff's cause of action in the chosen forum, (6) tieeetitis
in the costs of litigation in the two forums, (7) the availability of compulsory proc
compel attendance of unwilling ngrarty witnesses, and (8) the ease of access to s
of proof.” Jones 211 F.3d at 4989.

The burden is generally on the moving party to establish that a transfer will

case to proceed more conveniently and better serve the interests of foséce.g|

Commodity Futures Trading Comn611 F.2d at 279A plaintiff's choice of venue
generally accorded deferen&ee, e.gGulf Oil Corp. v. Gilbert330 U.S. 501, 508 (194
(“[U]nless the balance is strongly in favor of the defendant, the plaintiff's choice of
should rarely be disturbéd Decker Coal Co. v. Commonwealth Edison , &85 F.2(

834, 842 (9th Cir. 1986) (“The defendant must make a strong showing of inconven

warrant upsetting the plaintiff's choice of foruimn

3:17-cv-00079H-IMA

lie

14

t mus

1~4

Pt

S wel
,(3)t
he

eSS tC

purce
allow
S

7)

forun

ence




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

B. 28U.SC.§1412

“A district court may transfer a case or proceeding under title 11 [the Bank
Code]to a district courfor another district, in the interest of justice or for the conven
of the parties.” 28 U.S.C. § 141@nce abankruptcycase is transferred under Sec
1412, the transferee district court refers the case to the bankruptcy judges dicsttitd,
In re Gugliuzza, 852 F.3d 884, 890 (9th Cir. 20@tjt)otingln re Lazar 200 B.R. 358, 36
(Bankr. C.D. Cal. 1996([A] Il districts have adopted ‘a general order of reference ta

all bankruptcy cases to the bankruptcy judges for the djdtfigt

Similarly to the general federal transfer statute, “[tlhe § 1412 statutory stand:
transferrig a bankruptcy case invoke the ‘interest of justice’ and ‘convenience
parties.”In re Donald, 328 B.R. 192, 204 (B.A.P. 9th Cir. 200%) considethe interest
of justice and the convenience of the parties, a court’'s analysis is “inherently fact
necessarily entails the exercise of discretion based on the totality of the circusis
Id.; accord TIG Ins. Co. v. Smolker264 B.R. 661, 668Bankr. C.D. Cal. 200

(“Adjudication of a request for a transfer of venue under Section 1412 requireshkey-¢

case analysis that is subject to the broad discretion of the ¢go@uauirts consider th
following nonexclusive list of factors in analyzing the totality of the circumsta
“(1) proximity of creditors to Court; (2) proximity of debtor to Court; (3) proximit
witnesses necessary to administration of estate; (4) location of assets; (5) econ
efficient administration ofthe] casejand](6) need for further administration if liquidati

ensues. In re Donald 328 B.R.at 204 (citations omitted)The party seeking to trans

venuehas the burden of showing by a preponderancthegvidence that transfer
warrantedSmolker 264 B.R. at 668.
[1. Analysis

A. 28U.SC. §1404(a)

The Court has discretion to transfer venue pursuant to 28 U.S.C. § 14
burden is generally on the moving party to establish that a transfer will allow a

proceed more conveniently and better serve the interests of jB#Eee.g.Commodity
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Futures Trading Comm., 611 F.2d at 279]nless the balance is strongin favor of the

defendant, the plaintiff's choice of forum should rarely be disturbed.” Gulf Oil Ca8p.
U.S.at 508

Defendants have already asked this Court to transfer venug8aeBoc. No. 81

at 11, 128.) In theirprevious motion, Defendants provided a mere two sentenges 0
argument, stating that venue would be more convenient in the Southern District of Texe
(Id. at 12, 933.) Now thatnon-party Hopewell and singleDefendant LLChave filed
petitions for bankrptcy, Defendants seek to-aegue for a transfer of venu&hus
Defendants’ new Section 1404(a) argument is effectively a motion to reconsiger tr
Court’s previous order based on new faetise petitions for bankruptcy.

As recited earlier, aurts consider the following factors in deciding whether to
transfer venue: “(1) the location where the relevant agreements were negotigted a
executed, (2) the state that is most familiar with the governing law, (3) the plaintiff's|choic
of forum, (4) he respective parties’ contacts with the forum, (5) the contacts relating to th
plaintiff's cause of action in the chosen forum, (6) the differences in the codtgaifdn
in the two forums, (7) the availability of compulsory process to compel atteadz
unwilling nonparty witnesses, and (8) the ease of access to sources of porEs'211
F.3d at 4989. The bankruptcy petitions do not significantly bear on any of these factors
and therefore the Court will not disturb its earlier order denydefendants’ transfer
motion? The bankruptcies are separate matters from this case, and they do not affect
burden of litigating this case in any particular venue. Accordingly, the Court denfies th
motionto transfe venue pursuant to 28 U.S.C1404@).

2 In their new motion, Defendants provide a number of arguments that are unreléiedptatentis
bankruptcies. (Doc. No. 29 at-153, 11 4352.) But the bankruptcies are the only new facts that|have
arisen since the Court’s prior order. The Court declines to reconsider argumewesréheejected in ifs
prior order.Seelocal Rule 7.1if(1) (requiring parties to set forth in a motion for reconsideration “what
new or different factsand circumstances are claimed to exist which did not exist” in the [‘prior
application” (emphasis added3¥gee alsda.ocal Rule 7.1(i)(2) (“Except as may bdoaved under . . . the
Federal Rules of Civil Procedure, any motion or application for reconsmleratist be filed within
twenty-eight (28) days after the entry of the . . . order . . . sought to be reconsidered.”).
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B. 28U.SC.§1412

The Court also has discretion to transfer venue pursuant to 28 U.S.C.
Pursuant to Section 1412, a “district court may transfer a case or proceeding untl&
[the Bankruptcy Code] to a district court for another distin the interest of justice or 1
the convenience of the parties.” 28 U.S.C. § 1&E2tion 1412 igypically used to transfg
a casdo another districso that the case még referred to that district’s bankruptcy co
See, e.gJackson vFenway Partnerd LC, No. C 1300005 JSW, 2013 WL 2147232
*1 (N.D. Cal. May 15, 2013)Mendoza v. Gen. Motors, LLC, No. CV 183 AHM
VBKX, 2010 WL 5224136, at *1 (C.D. Cal. Dec. 15, 2010)

While Section 1412expresslyapplies to cases “under” the Bauptcy Codeg

Defendants argue that the section also applies to cases that are “related to” bg
cases(Doc. No. 29 at 8.) In support of their argument, Defendantdrcite Fietz 852
F.2d 455, 457 (9th Cir. 198&nd Pacor, Inc. v. Higgins743 F2d 984 (3d Cir. 1984
(Doc. No. 29 at 8, 1 20.) These cases explain how a case may be related to a b;

case.But FietzandPacordo not address Section 1412. Instead, they address 28
8 1334(b) (formerly 28 U.S.C. 8§ 1471(b)). Section 1334(b) is not a venue previts

provides forthe originaljurisdiction of the district courts in bankruptcy casé&ectior

1334(b)stateghat “the district courts shall have original but not exclusive jurisdicti
all civil proceedings arising under title 11, or arising in or related to cases under {i
Thus, Section 1334(b) differs from Section 1412 in two important ways. Fmstiwg
provisionsaddress different issuegurisdiction versus venue. Second, Section 13:
expresslyapplies toactions“related to” bankruptcy casesut Section 1412 does |

contain the words “related.té

3 The two provisions read as follows:

“A district court may transfer a case or proceeding under title 11 to atdisturt for another
district, in the interest of justice or for the convenience of the parties.” 28 l8§3412.

“[T]the district courts shall have original but not exalagurisdiction of all civil proceedings
arising under title 11, or arising in or related to cases under title 11.” 28 U.S.C. 8)1334(
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“[W]here Congress includes particular language in one section afigesiat omit

192

it in another . . ., it is generally presumed that Congress acts intentionally and purposely
the diparate inclusion or exclusidnKeene Corp. v. United StateS08 U.S. 200, 208
(1993)(quotingRussello v. United Stated464 U.S. 16, 231983). Here, Congress chgse

to use the term “related to” in conferring jurisdiction but not in establishi@grounds

for transfer of venue. Defendants cite no binding precedent directing the Court ® igno

the language used by Congress. Accordingly, the Court denies the motion to brassger
on the argument that this case is now related to a bankruptcy action.
Even if Section 1412 digrovide for transfex of matters related to a bankruptcy

case, the Coumvould nevertheless exercise its discretion to decline the instant transfe
motion Requests for transfeursuant to Section 1412 are “subject to the broad discretion
of the court.”Smolker 264 B.R. at668 A single Defendant LLE&-out of seven total
Defendants-hasfiled a petition for bankruptcyDoc. No. 28.)That LLC is a defendant

in only one of the causes of action at issue in this case. Plaintiff asserts that thesLLC |
no income. (Doc. No. 30 at 8Plaintiff alsoasserts thaPlaintiff will file a motion t
dismiss or convert the LLCjgetition for bankuaptcy. (Doc. No. 30 at 5.) If the bankruptcy
Is dismissed, the case would notreéerredto the bankruptcy courtndeed, even if the
bankruptcy is not dismissed, it may not be appropriate to refer this case to the bankrup
court given that only one Derfidant LLC has filed a petition under Chapter 11. It would

be premature to violate Plaintiff's choice fafrum given thatthe casemay never b

3%

appropriate for referral to the bankruptcy courfurthermore actiors against the
purportedly bankruptLC arestayed pursuant tbl U.S.C.8 362(a) Thus, the assets|of

the LLC will be protected while this case proceeds.
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Conclusion

For the foregoing reasons, the Court dethesmotionto transfer venue

IT1SSO ORDERED.
DATED: September,72017

Nawlon L sz

MARILYN N HUFF, District/Jutige
UNITED STATES DISTRICT COURT
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