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Qualcomm Incorporated

IN RE:

QUALCOMM LITIGATION,

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

Case No. 3:1-CV-00108GPGMDD
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Before the Court areumerousequestso seal portions of the partiesiotions in
limine, Daubertmotions, expert witness reports in support offpig motions,motions
for determination pursuant to Federal Rule of Civil Procedure 44.Jpemgbretrial
brief identifying disputed contract provisions and the parties’ position on each disp
provisionin Case No. 3:1-¢v-00108 GPGMDD, ECF Na. 787, 790, 794, 795, 798,
800, 806, 809, 810, 811, 817, 819, 821, 827, 830, 833, 835, 836, 843, 846, 853, 81
863, 866, 871, 872, 880No oppositions have been filetlpon review of the moving
papers, the information to be sealed,dpplicablelaw, and for the fdbowing rea®ns, the
CourtGRANT S each of the motions in their entirety.

LEGAL STANDARD
There is a presumptive right of public access to court records based upon th

common law and the first amendmefee Nixon v. Warner Conains, Inc.,, 435 U.S
589, 597 (1978)Phillips ex rel. Estates of Byrd v. General Motors Cp80.7 F.3d 1206
121213 (9th Cir. 2002). Nonetheless, access may be denied to protect sensitive
confidential information. Courts are more likely to protect information coverétubyy
26(c) of the Federal Rules of Civil Procedure, but are not limited by items listed in
protective ordersSee KL Group v. Case, Kay, & Lyn@29 F.2d 909, 9119 (9th Cir.
1987) (letter to client from attorneyalinauskas v. Wond 51 F.R.D. 36336567

(D. Nev. 1993) (confidential settlement agreement).

“Unless a particular court record is one traditionally kept secret, a strong
presumption in favor of access is the starting poikiaimakana v. City & €. of
Honoluluy 447 F.3d 1172, 11780 (9th Cir. 2006)citing Foltz v. State Farm Mut. Auto
Ins. Co, 331 F.3d 1122, 113®th Cir. 2003)) “In order to overcome this strong
presumption, a party seeking to seal a judicial record must articulate justifications f
sealing that outweigh thedtorical right of access and the public policies favoring
disclosure.”ld. at 117879.

Partiesseeking to seal documents in a dispositive motion must meet the high

threshold requiring “compelling reasons” with specific factual findings to support a
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seaing. Kamakana447 F.3dat 117880 (9th Cir. 2006).However, for nordispositive
motions, the parties must show a lesser “particularized showing” under the “good (¢
standard pursuant to Federal Rule of Civil Procedure 2@&{cat 1180. The
“compdling reasons” test requires showing more than just “good calde Documents
filed under seal will be limited to only those documents, or portions thereof, necesg
protect such sensitive information.

Although the “Ninth Circuit has yet to specify whether a party seeking to seal
complaint . . . must meet the ‘compelling reasons’ or ‘good cause’ stanseed;Tarrell
v. Cal. Forensic Med. Grp., Inc2015 WL 1405567, *1 (E.D. Cal. Mar. 26, 2015),
district courts generally conclude that the “gmting reasons” standard applies becal
the complaint initiates the civil actiorbee, e.gBaldwin v. U.S.732 F. Supp. 2d 1142,
1145 (D.N. Ma. 1, 2010);Robert Half Intl v. Ainsworth 2015 WL 4394805, *3 n.2
(S.D. Cal. July 15, 2015k re NVIDIA Corp. Deriv. Litig, 2008 WL 1859067 (N.D.
Cal. Apr. 23, 2008). Accordingly, and especially considering the public’s interest ir
being able to access civil actions filed in the courts, the Court will apply the “compég
reasons” standard tbe partis’ requests to seal portions of the complaint and other
pleadings. The Court will alsapplythe“compelling reasons” standard to Qualecois
motions for injunction and related briefing as those submissions are “more than
tangentially related to the underlying cause of actidCirs. for Auto Safety v. Chrysler
Grp., 809 F.3d 1092, 1099 (9th Cir. 2016).

Compelling reasons for sealing information exist “when such ‘courtrfilght
have become a vehicle for improper purposes,’ such as the use of recoatifyto g
private spite, promote public scandal, circulate libelous statements, or release trad
secrets.”Kamakana447 F.3d at 1179 (quotiridixon, 435 U.S. at 598)Tradesecrets
“may consist of any formula, pattern, device or compilation of information which is
in one’sbusiness, and which gives him gpportunity to obtain advantage over
competitions who do not know or use iRestatement (First) of Tor§757 cnt. b.

Because trade secretsncernproprietary and sensitidausinessnformation not
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available to the public, sealing may be warranted where disclasuld harm a
litigant’s competitive standingNixon, 425 U.S. at 598.

The Ninth Circuit has expditly recognized that compelling reasons exist for thg
sealing of “pricing terms, royalty rates, and guaranteed minimum payment terms”
license agreementsseeln re Elec. Arts, InG.298 F. App’x 568, 569 (9th Cir. 2008)
Courts in this circuit have also recognized that information subject to confidentiality
agreementmayalsomeet the “compelling reasons” standard when accompaniad by,
particularizedactual showing.See Foltz331 F.3d all13738.

DISCUSSION
The overwhelming majority of information that the parties seae&dconstitutes

confidential business information of the partiesluding trade secretgroprietary
business recorddjscussions of internal strategggmpany dealings, and materials
designated asHighly Confidental.” For the reaswsthat follow, the Court concludes
tha the parties have demonstrated that compelling reasons exist for $ealing
information subsumed by these categories.

First, the Court is convincetlat good cause exists to sted unredactegdortions
of the notionsin limineand requisite exhibits that deta@nsitivefinancial terms, royalty
agreements, proprietary business strategies, and confidential licensing negotizdicim
of the parties has articulated tipatblic disclosure of #hinformation they seek to seal

would harm their competitive standing bgncurrentlyreleasing such information to

market competitors. Additionally, the partiesvesubmitted declarations providing the

Court with a factual basis for their claimswfdue prejudice through competitive harm|,

Furthermore, the parties’ proposed sealings hew to the lines that the Court has drs
prior orders granting the parties’ motions to file under seal, especially with respect
documents and testimony designated as Highly Confideng8aleE(CF Nos. 580, 561,
768.) As such, the Court is satisfied trltaere issufficient factual basis to justithe

conclusiornthat compelling reasons exist for sealing the material at issue.
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Second, each of the parties has narrowly tailored its requestspimteetable
portions of the filings that advance confidential business informafibe. majority of
the redacted materials are comprised of limited excefshibitsand sentences tfe
full reports that implicate the parties’ confidential, furblic information. Moreover,

thebasis for these respective motions do not rest on the disclosure of the more det

specific, and confidential information that the parties seek to protd® primary issues

within these reports are stated publicly in the motion papers and paogimgredacted
exhibits.

Accordingly, the Court finds that thequestdo seal are narrowly tailored and
sufficiently particularizeguch that they donot impede upon the public’s ability to
understand the nature of the proceedmud the factual basis for the parties’ claims.
suchand in the light of the aforementioned compelling reasons justifying sealing, tHh
Court GRANT S each of the mmonsto sealor file redacted versionsgentified by the
following tablein its entirety.

ITISSO ORDERED.

Dated: February 21, 2019 @\M aﬂ

Hon. Gonzalo P. Curiel
United States District Judge

ailed
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ECE No.

M ovant

Document to be Sealed

3:17-cv-00108-GPC-M DD

787

Apple

Unredacted portions of Apple and the CMs
Memorandum of Points and Authorities in
Support of Their Apportionmemaubert
Motion, Appendices A and B to the
ApportionmentDaubertBrief, Exhibits A-O to
Apple’s and the CMs’ Appendix of Exhibits

790

Apple

Unredacted portions of Apple and the CMs’
Memorandum of Points and Authorities in
Support of the Unwilling Licensd@aubert
Motion, Exhibits A, B, C, D, E, F, GH, I, J, K,
and M

794

Qualcomm

Unredacted portions of Qualcomm’s Compare
LicenseDaubertMotion and the Denning Decl.
Exhibits

795

Apple

Unredacted portions of Memorandum of Point
and Authorities in Support of Apple Inc. and tH
Contract Manufacturer®aubertMotion to
Exclude Qualcomm Expert Oliver Hart, and
Exhibits 1 and 2 to the Declaration of Lauren ,
Degnan

e

A

798

Qualcomm

Unredacted portions @daubertMotion No. 2 to
Exclude Portions of the Expert Report of Paul
Meyer and to Forbid Improper Extrapttan of
Dr. Valenti’s Opinions (DaubertMotion No.
2"), Exhibits 17 to the February 17, 2019
Declaration of Nathan E. Denning in Support ¢
Qualcomm’s Foreign Exhaustidaubert
Motion (“Denning Dec. Exhibits”), and
unredacted portions of the Foreignhiaxstion
DaubertMotion

800

Apple

Unredacted portions of Memorandum of Point
and Authorities in Support of Apple Inc. and th
CMs’ DaubertMotion to Exclude Qualcomm
Expert Testimony Regarding its 243 Standard
Essential and Noestandard Essential Patent
and Exhibits 916, 19 to the Declaration of Set}

e

L

M. Sproul

6
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806

Qualcomm

Unredacted portions @daubertMotion No. 3 to
Exclude the Opinions and Testimony of Dr.
Jeffrey Leitzinger Concerning Royalty
“Overcharges”, Exhibits 1, 2 and&ito the
February 4, 2019 Declaration of Nathan E.
Denning in Support of Qualcommaubert
Motion No. 3

809

Qualcomm

Unredacted portions @daubertMotion No. 4 to
Exlude Expert Testimony Regarding Exhausti
and “Substantial Embodiment,” Exhibits 1 to 2
to the Feburary 14, 2019 Declaration of Nathe
E. Denning in Support of QualcomnDaubert
Motion No. 4

on
8
IN

810

Qualcomm

Unredactegortions ofDaubet Motion No. 5
and Motionin Limineto Exclude Testimony
Suggesting a Required Componéstel
Royalty Base, Exhibits 1 to 10 to the February
14, 2019 Declaration of Nathan E. Denning in
Support of Qualcomm’BaubertMotion No. 5

811

Apple

Certain Documents Offered in Support of
Apple’s and the CMsDaubertMotion To
Exclude Regression Analysis of Qualcomm
Expert Professor Aviv Nevo (“Nevdaubert
Motion”)

817

Qualcomm

UnredactedaubertMotion to Exclude Certain
Opinions and Testimony of Rémy Libchaber a
Stephen Wicker (“SixtibaubertMotion”),
Exhibits 3 and 4 to the February 14, 2019
Declaration of Nathan E. Denning in Support ¢
Qualcomm’s SixttDaubertMotion (“Denning
Decl. Exhibts”)

nd

819

Compal
Electronics,
Inc., and
others
(collectively,
the “CMs”)

Exhibits attached to the Declaration of Samue
D. Eisenberg in support of Apple Inc. (“Apple”
and the CMsDaubertmotion to exclude
Qualcomm Incorporated (“Qualcomm”) expert
Dr. Jonathan Putnam

~—~

821

Qualcomm

UnredactedaubertMotion No. 7to Exclude
the Opinions and Testimony of Friedhelm
Rodermund“DaubertMotion No. 7”), Exhibits

1,3,4,7,8and 11 to the Febry 14, 2019
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Declaration of Nathan E. Denning in Support ¢
Qualcomm’sDaubertMotion No. 7 (“Denning
Decl. Exhibits”) and unredactedkrsionsof
Exhibits 5 and 6 to the Declaration of Nathan
Denning in Support of QualcommZaubert
Motion No. 7 (“Dening Declaration Redacted
Exhibits”)

E.

827

Qualcomm

Unredacted Motiom LimineNo. 1 to Exclude
Testimony and Argument Concerning Royalty
Stacking (“Motionin LimineNo. 1”), Exhibits 1
to 9 to the February 15, 2019 Declaration of
Nathan E. Denning in Support of Qualcomm’s
Motionin LimineNo. 1 (“Denning Decl.
Exhibits”)

830

Qualcomm

Unredacted Motiomn LimineNo. 2 to Exclude
Evidence of Qualcomm’s Public Relations
Strategy (“Motionin LimineNo. 2"), Exhibits 1
4 to the February 15, 2019 Declaration of Nat
E. Denning in Support of Qualcomm’s Motion
LimineNo. 2 (“Denning Decl. Exhibits”)

833

Qualcomm

Exhibits 3 and 8 to the February 15, 2019
Declaration of Nathan E. Denning in Support
Qualcomm’s Motionn LimineNo. 4 to Exclude
Evidence of Certain SEP Disclosures (“Denni
Declaration Sealed Exhibits”), and unredacted
versions of Exhibits 1 andt® the February 15,
2019 Declaration of Nathan E. Denning in
Support of Qualcomm’s Motiom LimineNo. 4
to Exclude Evidence of Certain SEP Disclosu
(“Denning Declaration Redacted Exhibits”)

(€S

835

Apple

Unredacted portions of the Memorandum of
Points ad Authorities in Support of Apple’s
Motion in LimineNo. 4 to Exclude Evidence or
Argument Concerning Apple’s Alleged Misuse
of Qualcomm’s Trade Secrets and Hiring of
Qualcomm’s Employees, and Exhibit 4 to the
Declaration of Aleksandr Gelberg

836

Apple

Unredacted portions of the Memorandum of
Points and Authorities in Support of Apple
Inc.and the CMs’ Motiormn LimineNo. 2 To

Exclude Qualcomm Fact Witness Testimony
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Regarding the Relative Value of Qualcomm’s
Portfolio, and Exhibits -6 and 813 to the
Dedaration of Lauren A. Degnan

843

Apple

Unredacted portions of Memorandum of Point
and Authorities in Support of Apple Inc. and tH
Contract Manufacturers’ Motiom LimineNo. 1
to Exclude Testimony and Argument Regardir
Apple NonSEP Litigation, and Exhibit 2 to the
Declaration of Seth M. Sproul

e

g

846

Apple

Unredacted portions of Apple Inc. and the
Contract Manufacturers’ Motiolm LimineNo. 3
to Exclude Evidence or Arguent That Apple
and the CMs Make, Use, Offer to Sell, Sell, or
Import Qualcomm’s Patented Technology, an
Exhibits 14 to the Declaration of Aamir Kazi

|®N

853

CMs

Exhibits attached to the Declaration of Ryan

Iwahashi in support of Apple Inc. and the CMs

Motionin limineto Preclude Belatedly Disclos¢
Evidence

855

Qualcomm

Unredacted Motiom Limineto Exclude
Hearsay Evidence from Unretained Experts
(“Motion in LimineNo. 3”), Exhibits 1, 2, and 5
through 10 to the February 15, 2019 Declarat
of Nathan E. Denning in Support of Qualcomn
Motion in LimineNo. 3 (“Denning Decl.
Exhibits”)

on
n's

858

CMs

Exhibit attached to the Declaration of Ryan
Iwahashi in support of Apple and the CMs’
Motion in limineto Exclude Qualcomm
Improper Expert Testimony

863

Apple

Exhibits A,B,D,E,F, G, H, |, J,K, L, and M t
the Appendix of Exhibits to Apple and the
Contract Manufacturers’ Motiomm LimineNo. 7
To Exclude Evidence Concerning Unrelated
Apple Agreements

866

Apple

Certain Documents Offered in Support of
Apple’s Motion in LimineNo. 5 to Exclude
Evidence of 2015 Meeting

871

Apple

Certain documents in support of Apple and th
CMs’ Motionin LimineNo. 9 To Exclude

Evidence or Argument that Competitors Who
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Will Benefit from Remedy Are in Asia or that
Qualcomm Is a Asset to National Security
(“Motion in LimineNo. 9”)

872

Qualcomm

Unredacted Opening Memorandum for
Determination of French Law Pursuant to

Federal Rule of Civil Procedure 44.1 (“Rule 44.

Motion”), Exhibits 4, 8, 9, 19, 224, 2728, 30,
3543, 5254,56-57, 63, and 65 to the February
15, 2019 Declaration of Nathan E. Denning in
Support of Qualcomm’s Rule 44.1 Motion
(“Denning Decl. Exhibits”)

880

Qualcomm

Unredacted Joint Pretrial Brief Identifying
Disputed Contract Provisions and the Parties’
Position on Each Disputed Provision (“Joint
Contract Brief”); Exhibits 1- 14 to the
Declaration of Nathan E. Denning in Support ¢
the Joint Contract Brief (“Contract Compendiu
Exhibits”); Exhibits 1, 3-6, 8-9, 11-17, 20—
35, 37, 39-40, 44— 46 and 48-49 to the
Declaration of Anders Linderot in Support of t
Joint Contract Brief (“Linderot Decl. Exhibits”)
Exhibits A— D to the Declaration of Edward H.
Takashima in Support of the Joint Contract B

ief

(“Takashima Declaration”)

10




