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Hramo et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DAVID W. SCONCE Case No0.3:17-cv-0018ZJAH-AGS
CDCR #AR3966
plaintiff,| ORDER DISMISSING CIVIL
ACTION FOR FAILING TO
Vs, STATE A CLAIM PURSUANT
D. PARAMO. et al. TO 28 U.S.C. § 1915(¢)(2) AND
§ 1915A(b) AND FOR FAILING
Defendars., To PROSECUTE IN COMPLIANCE
WITH COURT ORDER
REQUIRING AMENDMENT

l. Procedural History

DAVID W. SCONCE (“Plaintiff”), incarcerated at Richard J. Donovan
Correctional Facility (“RJD”) in San Diego, California, is proceeding pro se inithis c
rights action, filed pursuant to 42 U.S.C. § 1983. At the time he filed his Complaint
Plaintiff did not pregay the $400 filing fee mandated by 28 U.S.0984(a); instead, he
filed a Motion to proceeth forma pauperis (“IFP”) pursuant to 28 U.S.C. 8915(a)
(ECF No. 2).

On June 21, 2017, the Court granted Plaintiff leave to proceed IFP, conducts
mandaory initial screening of Plaintiff's Complaint, and dismissed it sua sponte for
failing to state a claim pursuant to 28 U.S.C. § 1915(e)(2) d8d8A(b) (ECF No. 9).
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The Court also granted Plaintiff 45 days leave in which to file an Amended Complg
tha addressed the deficiencies of pleading it identifigd.). See also Lopez v. Smith,
203 F.3d 1122, 11381 (9th Cir. 2000) (en banc) (“[A] district court should grant leay
to amend even if no request to amend the pleading was made, unless it @stératin

the pleading could not possibly be cured.”) (citations omitted).

On October 10, 2017, the Court granted Plaintiff’'s request for an extension of time

and gave him until November 20, 2014 file an Amended Complaint in compliance
with the Court’'sJune 21, 2017 Order (ECF No. 12). Plaintiff veapresslycautioned
that his failure to amend would result in the dismissal of his gasat 3 (citing Lira .
Herrera, 427F.3d 1164, 1169 (9th Cir. 2005)f(a plaintiff does not take advantage of
the opportunity to fix his complaint, a district court may convert the dismissal of the
complaint into a missal of the entire action)?)

Almost sixmonthshave passed since the Coudisie 21, 201Drder, and
Plaintiff has failed to file almended Complaint despite having been granted an
extension of time in which to do so. On October 10, 281aintiff wasclearlyinformed
thathis Amended Complaint must be filed by November2.7. But to date Plaintiff
hasfailed toamendandhe hasotrequested ganadditional requests for an extensin
time. “The failure of the plaintiff eventually to respond to the court’s ultimatither by
amending the complaint or laydicating to the court that [he]ill not do se-is properly
met with the ancion of a Rule 41(b) dismissalEdwards v. Marin Park, 356 F3d 1058,
1065 (9th Cir. 2004).

II.  Conclusion and Order

Accordingly, the CourtDI SM | SSES this civil action in its entiretyvithout
prejudicebased on Plaintiff’s failuréo state a claim upon whié¢1983relief can be
granted pursuant to 28 U.S.C1815(e)(2)(B) and 8§ 1915A(b), ahds failureto
prosecute pursuant EeD. R.Civ. P.41(b) in compliance with the Courtlsine 212017
and October 10, 201@rdess. See ECFNos. 9, 12
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The Court furtheCERTIFIESthat an IFP appeal would not be taken in good
faith pursuant to 28 U.S.C. § 1915(a)(3) &MRECT Sthe Clerk to enter a fai
judgment of dismissal and close the file.

IT ISSO ORDERED.

Dated:December 21, 2017 % /ijuﬁe

//HON. JOHN A. HOUSTON
United States District Judge
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