Kearny Mesa Real Estate Holdings, LLC v. KTA Construction, Inc.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KEARNY MESA REAL ESTATE CASE NO. 17¢cv207-WQH-MDD
HOLDINGS, LLC, an Alaska limited
liability company, ORDER
Plaintiff,
%

KTA CQNSTRUC'I_’ION, INC., a
California corporation,

Defendant.

HAYES, Judge:

The matter before the Court is the fidm to Dismiss filed by Defendant KT)
Construction, Inc. (“Defendant”) (ECF No. 6).

I. Background

On February 2, 2017, Plaintiff Kearny Mesa Real Estate Holdings,
(“Plaintiff”) initiated this action by filing a cmplaint. (ECF No. 1). On February 1
2017, Plaintiff filed the First Amended Comamt (ECF No. 4), which is the operati
complaint in this action.

On March 6, 2017, Defelant KTA Construction, Inc. filed the Motion
Dismiss (ECF No. 6) and a Request for giadiNotice (ECF No6-3). On March 27
2017, Plaintiff filed a response in opposition (ECF No. 10) and a Request for J
Notice (ECF No. 10-3). On April 3, 2017, Defendant filed a reply. (ECF No. 1
lI. Allegations of the First Amended Complaint (ECF No. 4)
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Plaintiff alleges that it is “a limitetlability company registered under the la
of the State of Alaska, having its prindigdace of business in Anchorage, Alas
Plaintiff has at all relevant times beeanthorized to do business in the State
California, and has done amdntinues to do business in California and within

District.” (ECF No. 4 at § 1). “Plaiiff, Kearny Mesa Real Estate Holdings, LL

(‘(KMREH?) is the owner of a 3.57 acre para#dlland located on Kearny Villa Road

the Kearny Mesa Community Planning Areatloé City of San Diego in California

(hereafter referred to dse ‘KMREH Property’).” Id. at 1 8. “The KMREH Propert

was originally part of a lagy parcel that was split intavo parcels in 2015. After the

parcel was split, the largermpaf the parcel (approximately 9.31 acres) was sold tq¢
California Highway Patrol (hereafter referredas the ‘CHP Property’). The smal
portion of the property (approximatedy57 acres) is owned by KMREHIY. at T 10.

“The KMREH Property contains botwernal pool basins and vernal pqg
watershed. Vernal pools caming the San Diego fairy shmp were confirmed to exis
on the KMREH Property in 2013 and againMarch 2016. Tl San Diego fairy
shrimp @ranchinecta sandiegonensis) was designated as an endangered speciesin
under the Endangered Species Act of 1978.7at 1 12-14. “In 2013 and 2016,
vernal pools on the KMREH Progig were observed to caxih several other indicatg
species as well, including the American pillwoRilGlaria Americana), dwarf
woolly-heads Psilocar phus brevissimus), water pygmy-weeddrassula aquatic), and
short-seed waterworE(atine brachysperma).” Id. at § 16. “In light of the existenc
of vernal pools with the San Diego fasiirimp on its property, KMREH started t

process to protect and restore vepwbls on the KMREH Property so that KMRE

could protect the environment . . . andaabko that the KMREH Property could
marketed as a mitigation property for entities that need restoration propert
requirement for other developmentdd. at § 18.

“On or about September 14, 2015, tGey of San Diego contracted wif
Defendant to install new wer lines on Kearny Villa Rad. Sometime in March 201
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the California Highway Patrol (‘CHP’) gramtédefendant a temporary right of en

permit to the CHP Property for a 100’x10&nstruction laydowmarea. Instead qf

using only the CHP Property for itemstruction laydown area, sometime betw
March 2016 and the end of M2016, Defendant, withoyermission from Plaintiff

een

cut a hole in the fence protecting the KMRProperty and intentionally entered the

KMREH Property.” Id. at 1 19-21.

“Sometime between March 2016 ane thnd of May 2016, after Defendant
entered the KMREH Property without pession from Plaintiff, Defendant set upg a

staging area for its construction purposes, disturbing land in the southeastern c
the KMREH Property.”ld. at  22. “Sometime beten March 2016 and the end
May 2016, after Defendant entered KRIREH Property without permission fro
Plaintiff, Defendant trenched througimdagraded parts of the KMREH Prope
containing vernal pool basins and verpabl sub-watershed — the critical hab
components of the San Diego fairy shrinffhe Defendant’s activities affected at le

prnel
of

m

'ty
tat
Ast

one known occurrence of San Diego fastyimp. The Defendant’s activities also

compromised additional onsite disturbed habitat currently undergoing transition an

recovery.” Id. at  23-25. “The daages caused by Defendarda®ivities is current,

ongoing and will continue until the damageapaired and the vernal pools, vernal pool

watershed and seasonal wetlands are restotdddt  26.
[ll. Analysis
A. Standing to Sue
I. Contentions of the Parties

Defendant contends that Plaintifannot maintain this action “[b]lecause

California law requires a foreign limited liabiligpmpany to register in the state bef

it can maintain a legal action in the state[ECF No. 6-1 at 5) Defendant contends

pre

that Plaintiff “has no apparenertificate of registration tyansact intrastate busingss

in California” and that “publicecords from the Californiae8retary of State’s busine
entity search show that Plaintiff has nagistered with the State of Californiald. at
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9. Defendant contends that unregistemadign limited liability companies may file

suit in California only if they have “entedginto repeated argliccessive transactio
of business in this state, other than in interstate or foreign commeldedt 10
(citation omitted). Defendant contends tiRaintiff has engaged in repeated @
successive business transactions in California without registering with the S
California.

nd
[ate

Plaintiff contends that it was not requiredegister with the State of Califorlr—]ia

to bring this action because it is “not tsating intrastate business” in Califor
(ECF No. 10 at 11). Plaintiff contends tiitdtas only engaged three discrete action
in California: acquiring property, startirthe process to protect and restore ve

ia.
S

rnal

pools, and evaluating harm to its propeatlegedly caused by Defendant. Plaintiff

further contends that “out of an abundancesaftion, [Plaintiff] has registered with tf
state” by obtaining a certificate of registration to transact intrastate busin
compliance with the Califmia Corporations Coddd. at 13-14.
ii. Applicable Law
Federal Rule of Civil Procedure 12(b)(6ym&s dismissal for “failure to stat

a claim upon which relief can be granted[.]’dFR. Civ. P. 12(b)(6 Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain . . . a short and plain statemerthefclaim showing that the pleader is entit
to relief[.]” Fed. R. Civ. P8(a)(2). “All factual allegatins set forth in the complai
‘are taken as truand construed in the light most favorable to plaintiffd.&e v. City
of Los Angeles, 250 F.3d 668, 679 (9th Cir. 2001) (quotiBgstein v. Washington
Energy Co., 83 F.3d 1136, 1140 (9th Cir. 1996)).
Federal Rule of Civil Procedure 17(b) statest “Capacity teue or be sued

determined|[,]” for all partiesther than individuals or corporations, “by the law of
state where the court is located[.]” F&d.Civ. P. 17(b)(3). Under California lay
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where this Court is locatédA foreign limited liability canpany transacting intrastate

business in this state shall not maintaieton or proceeding in this state unless it
a certificate of registration toansact intrastate businesshrs state.” Cal. Corp. Coc
§ 17708.07(a). “A foreign limited liability ecopany that enters into repeated ¢

has
e

And

successive transactions of business in tlatesiother than in interstate or foreign

commerce, is considered to be transactitigagtate business in this state within
meaning of this article.” Cal. Corp. Code § 17708.03(a).
lii. Analysis

In this case, Plaintiff alleges in tRAC and concedes in the opposition that
a limited liability company registered in Alask&e ECF Nos. 4 at § 1, 10 at 12.
its Request for Judicial Notice, Plaintiffquides the Court with “A true and corre
copy of the Certificate of Registration issued by the Califorei@&ary of State o
March 27, 2017, effective af March 24, 2017, to Kearrijlesa Real Estate Holding
LLC.” (ECF No. 10-3 at 2, 30). Plaintifbeitends that this certificate permits Plain
to “transact intrastate business in cdiapce with the Corporations Code” and
“maintain this action.” (ECF No. 10 at 14pursuant to Federal Rule of Evidence 2

the Court may properly consider “matterspaiblic record™ outside of the complai

on a motion to dismiss that are not “subject to reasonable displtaiteéd Sates v.

Corinthian Colleges, 655 F.3d 984, 999 (9th Cir. 2011) (quotlreg, 250 F.3d at 689).

“Records and reports of administrative bodie® matters of public record that may
judicially noticed. Barron v. Reich, 13 F.3d 1370, 1377 (9th Cir. 1994).

In this case, the Court takes judiciakioe of the “true and correct copy of t
Certificate of Registration issued by t@alifornia Secretary of State on March

2017, effective as of Marc, 2017, to Kearny Mesa Real Estate Holdings, LLQ" |

Plaintiff's Request for Judicial Notice. (EQ¥o. 10-3 at 2). The Certificate states t
on March 24, 2017,

! Plaintiff concedes thata]fs an Alaskan LLC, Plaitiff agirees that its capacit
to sue is evaluated under” California law. (ECF No. 10 at 11 n.1).
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Kearny Mesa Real Estate HO|dIf£SC, complied with the requirements
of California law in effect on thalate for the purpose of registering to
transact intrastate business in the State of California; and further purports
to be a limited liability company organized and existing under the laws of
Alaska as Kearny Mésa Real Estate Huig, LLC and that as of said date
said limited liability company becarmand now is duly registered and
authorized to transact intrastate besisin the State of California, subject
Phqwg\t/etr, to any licensing requiremgntherwise imposed by the laws of
is State.

Id. at 30.
The record shows that Plaintiff has noegistered with th€alifornia Secretary

of State to transact intrastate busineskerState of Californian compliance with Cal|

Corp. Code 8 17708.07<ee Motohouse Intern., LLC v. PPG Indus., Inc., Civil No.

09cv1265-L(JMA), 2010 WL 476652, at *1 (S.D. Cal. Feb. 4, 2010) (Lorenz

(“Because Plaintiff is now itompliance with the [California Corporations Cof
registration requirement, Defendants’ motion to dismiss is denied to the exte
based on Plaintiff’'s capacity to sue Quigley v. Guvera IP Pty Ltd., No. C 10—-0356¢4
CRB, 2010 WL 5300867, at *6-7 (N.D. Cal. Dec. 20, 2010) (stating that “Calift
courts consistently treat [the Californi@orporations Code] and similar corpor:
registration provisions as governing a compargpacity to sue, not its standing, ¢
therefore do not prevent an unregisteredobstate entity from commencing a suit g
curing the deficiency while the suit is underway.The Court DENIES the Motion t
Dismiss to the extent that it based on Plaintiff’'s capacity to sue in this Court.
B. Defendant’s Contention of P&intiff's Alleged “Judge-Shopping”
Defendant further contenttss Court should impose sanctions of either dismi
or transfer of this action because Pldimas allegedly engged in “judge-shopping.

ssal

(ECF No. 6-1 at 12). Defendacontends that Plaintiff filed an earlier action in this

District in November 2016, and subsenthe voluntarily dismissed that action
proceed with the present actidnl. at 11-12Kearny Mesa Real Estate Holdings, LLC

2 In Motohouse andQuigley, the courts applied Cal. Corp. Code § 17456(4
analyze the capacity to sussue under California state law. Section 1745
gefg%eSdoa?nd subsequently replaced wathrly identical language in Cal. Corp. Cg
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v. KT A Construction, INC., Case No. 16¢cv2766-BEN-JLB (S.D. Cal. filed Nov
2016). Plaintiff's counsel explains thgtte voluntarily dismissed the earlier actior

order to avoid any current or futujerisdictional challeages based on noti¢

requirements. See ECF No. 10-2 at 2-3; Beresfoidecl. at {{ 3-15. The Col
concludes that there are no facts in the record which support imposing sanction
case.

IVV. Conclusion

ITISHEREBY ORDERED that the Matn to Dismiss filed by Defendant (EC

No. 6) is DENIED.
IT IS FURTHER ORDERED that Plaifits Request for Judicial Notice (EC
No. 10-3) is granted in part as to the Cearéife of Registration issued by the Califor

Secretary of State on March 27, 2017. Tineai@der of Plaintiff's Request for Judicial

Notice is denied as moot.
IT IS FURTHER ORDERED that DefendaRequest for Judicial Notice (EC

No. 6-3) is denied as moot.

DATED: August 16, 2017

D i 2. Nagea
WILLIAM Q. HAYES
United States District Judge
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