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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DR. CHARBEL MAKSOUD, an
individual,

Case No.:1/-cv-00362H-WVG

plaintift | ORDER GRANTING DEFENDANT
'l SHEKNOWS, LLC'S MOTION FOR
V. GOOD FAITH SETTLEMENT
BRUCE HOPKINS. an individual, et al.| DPETERMINATION PURSUANT TO
CAL. CIV. PROC. CODE § 877.6
Defendans.

[Doc. No.76]

On March 29 2018 DefendantSheKnows, LLC, an Arizona limited liabilit
company erroneously sued herein as SheKnows Media, a New York canmp
(“SheKnovs”), filed a motion for good faith settlement determinatiparsuant tc
California Code of Civil Procedure § 877(®oc. No. 76.)0On April 9, 2018, Defendar
Philippe Guelton filed an opposition. (Doc. No. 79r) April 23, 2018 Shekhows filed &

reply. (Doc. No. 80 The other two defendants remaining in this acgtiomell Payton anc
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Susan Paytgrhave notopposeé the motion The Court, pursuant to its discretion under

Local Rule 7.1(d)(1), determines that the motgdiiit for resolution without oral argumer
submits the motion on the papers, and vacates the hearing set for April 30F@0tt
reasons discussed below, theu@ograntsthe motion for determination ajoad faith
settlement

BACKGROUND !

~—+

In May 2014 Plaintiff invested $250,000 in a company, BT Software and Resegarch

Inc. (“BT"), to developa media platform called “Kaliki.” (Doc. No. 35 § 1R)aintiff
made this investment as a result of misrepresentations made by several indi
including DefendarstPhilippe Guelton (“Guelton”andTirrell Payton (“Tirrell Payton”)
regarding, inter alia, the existence of otlsémtegicinvestors and cdractsinvolving
Kaliki. (Id. 11 1519 Tirrell Payton was BT’s chief executive officaid. § 10, and
Guelton represented himsétf Plaintiff as a principal of BT and a “marketing gurfat
another companysheKnows(id.  11). In return for his investment of $250,000, Plain
was supposed to receiupfront equity in BT.(ld. T 17.)Plaintiff executed a Commag
Stock Purchase Agreement and a Right of First Refusal Agreememborializing his
purchase of BT shares and other bargaioedights (Id. § 27.)

After his investment in BT, Plaintiff worked to create relationships with m
companies and other strategic alliances to promote K@tkHf 20.)Plaintiff alsorecruited
his nowdeceased brothén-law to derelopasearch engine for Kalik(ld.  21.)In return,
Plaintiff's brotherin-law receivedan ownership interest in BT and a lifelong sal@ig. 1
22.) Theserightswereultimatelyassigned to Plaintiff(id. { 23)

Tirrell Payton and another individualllegedly misappropriated the entirety
Plaintiff's investmentn BT. (Id. § 24.)In December 2015, Plaintiff learned that Tirf
Payton intended to dissolve Bihd establish a new company “to pick up where BT]

off.” (Id. 1 25.) This never occurred, howevand BT was forfeited(ld.) Plaintiff never

! The following facts are drawn from the operative, second amended complaint. (D8&.N
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received his shares in BT, in tfeem of share certificates otlerwise.(ld. 1 26.)
Plaintiff commenced this suit irFebruary 2017against fourteen defendants,
including SheKnows and Gueltofpoc. No. 1.)At this point in the action, four defendants

remain: SheKnows, Guelton, Tirrell Payton, and Susan Paktahe second amendégd
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complaint, filed on July 10, 2017, Plaintiffoughta variety ofstatelaw causes of action
aganst SheKnows,including intentional misrepresentatioynjust enrichmentand
intentional interference with prospective economic relatidec. No. 35.)The second

amended complaint contains féactual allegations involvin@heKnows specifically,it

Is alleged that Guelton “represented himself to be a . . . marketing guru throygh h

company, Defendant SheKnows Mediad. (f 11) and that all of th@eamed defendants
convinced Plaintiff to invest in BT,id. § 15).It appears thaPlaintiff sought to hold
SheKnows vicariously liable fothe conduct of its CEO, GueltofDoc. No. 76,
Humphreys Decl. 1)4

On March 10, 2018, Plaintiff and SheKnows reached a settleagreement

pursuant to whiclshe<nows will pay Plaintiff a specified dollar amodim exchange for

dismissal with prejudice of the entire action against SheKnows and a general relelase of

claims, whether known or unknown, against SheKnows and its officers, directors

sucessors, assigns, etexcluding Guelton with a waiver of California Code of Civi

Proceduresection 1542.1¢. 1 2) In addition, SheKnows agrees to disclaim any interest in

any intellectual property rights created, developed or owned byRintiff, Plaintiff's
now-deceased brothén-law, and their respective successors and as<igis.

SheKnows filed a motion for good faith settlement determination on March 29

2018. (Doc. No. 76.)On April 9, 2018, Guelton opposed the moti@arguingthat the
settlementwas not made in good faith becaus&ould permit SheKnowso avoid its
obligation to indemnify and insuf@m under SheKnows’s Operating Agreemefloc.
No. 79.) SheKnows replied on April 22018 (Doc. No. 80.Neither Tirrell Payton nor

2 The monetary settlement amount is in a sealed filing. (Doc. No. 78.)
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Susan Payton filed an opposition.
DISCUSSION

1. Legal Standards
Sitting in diversity, theCourt applies state substantive lawRtaintiff's state law
claims.SeeMason & Dixon Intermodal, Inc. v. Lapmaster IrtllC, 632 F.3d 10561060
(9th Cir. 2011)California Code of Civil Procedusection877 constitutes substantive |a

Id. Undersection 877“[w]here a release... is given in good faith before . judgment tg
one or more of a number of tortfeasors claimed to be liable for the tsatnor toone or
more other capbligors mutually subject to contribution rights,” the release shall “re
the claims against the others in the amount stipulated by the release” and “disah
party to whom it is given from all liability for any contribution to any other psiti€al.
Civ. Proc.Code§ 877(a){(b). To obtain a determination that it reached a settlement in
faith, “a settling party may give notice of settlement to all parties and to the court, tg
with an application for determination of good faith settlemddt.§ 877.6(a)(2).

To determine whether a settlement has been nmaglaod faith, the Courtonsides
the secalledTechBiIlt factors (1) a raugh approximation of plaintiffdotal recovery ang

the settlor's proportionate liability; (2) the amount paid in settlement; (3) a recognitig
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a settlor should pay less in settlement than he would if he were found liable afte(4) tria

the allocation of settlement proceeds aqhaintiffs; (5) the settling party’s financi
condition and the availability of insurance; and (6) evidence of any collusaud or
tortious fraud between the settland the plaintiff aimed at requiring the nesettling
parties to pay more than their fair shafrechBilt, Inc. v. WoodwardClyde & Assocs.
698 P.2d 159, 1667 (Cal. 1985)seealsoMason & Dixon 632 F.3d a1L064. The Court’s
determination must be based on the information available at the time of settlEentn
Bilt, 698 P.2d at 167.

A party opposing the motion for good faith settlement bears the burd
establishing a lack of good faitld.; see alsaCal. Civ. Proc.Code § 877.6(d). To g

establishthe opposing party must shdthat the settlement is so far ‘out of the ballpg
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in relation to thesglechBilt] factors as to be inconsistent with the equitable objectiv
the statute. Tech-Bilt, 698 P.2d at 167/xercising its broad discretion tkecide whethe|
a settlement is in good faith for purposes of section 8Tfie6Court should heed *“th
equitable goals of the statute conformity with the spirit of the law and in a manner {
services the interests of justité.ong Beach Ment’Med. Ctr. v. Superior Coust91 Cal.
Rptr. 3d 494, 500 (Cal. Ct. App. 200@ections 877 and 877 &e intended to promo

two major,”“inextricably linked goals:“the equitable sharing of costs among the parti

fault and the encouragement of settlemémibbott Ford, Inc. v. Superior Couit41 P.20
124, 13233 (Cal. 1987).
2. Analysis

Having carefully considered the parties’ argumentseaath of thd echBilt factors
the Qurt determinethat the settlemeritas been made in good faifks stated aboveer
the settlement agreement terrBsi&knows will pay Plaintiff a specified dollar amount
exchange for dismissal with prejudice of the entire action against SheKnows and &
release of all claims, whether known or unknown, with a waiver of California Cdtleilb
Procedure section 154Dd¢c. No. 76 Humphreys Decl. § 2 $heKnowdurtheragrees tqg
disclaim any interest in any intellectual property rights created, developed or ow
BT, Plaintiff, Plaintiff's nowdeceased broth@n-law, and their respective successors
assigns. Ifl.) Because there is bnone paintiff, all settlemen proceeds will go tdhe
plaintiff, Charbel Maksoud.

Plaintiff allegedly invested $250,000 in BT ansgeeksdamagesagainst fout
remaining defendanis an amaint subject to proott trial. (SeeDoc. No. 35at 2628.)

SheKnows has sold all @6 assets to another compand wishes to extricate itself from

this lawsuit(Doc. Ncs. 76 at 1,80 at 2) GivenSheKnows’s wish to avoid further litigatiq
expensesas well asthe unlikelihood of SheKnows being found vicariously liable
Guelton’s alleged tortious condug¢boc. No. 76at 1-3), the Court concludes thahe
monetary settlement amourg within the reasonable range of SheKnows’s pote

proportionate liability Furthermore, having reviewed the settleneggreement termand
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the pleadings, the Court finds there is no evidence of collusion, fraud, ousortaduct
The Court makes no judgment regarding Guelton’s claim to express indemnity|
SheKnavs’'s Operating Agreementn sum, the Court finds that treettlementetween

Plaintiff and SheKnows is ndso far ‘out of the ballpark™ with respect to thechBilt
factors as to be inequitab®ee698 P.2d at 167n reaching this conclusion, ti@ourt is
mindful that a settling defendant should pay less in settlement than it would if it wedle
liable after a trial.

CONCLUSION

For the reasons discussed above, the Court finds that SheKnows has establis

its settlement with Plaintiff was made in good faith for purposes of California Code o
Proceduresection 876, and the CourGRANTS SheKnows’s motion for good faif
settlement determination. (Doc. No. 76.) Accordingly, any and all partiebeneby
BARRED from bringing any future claims against SheKnofes equitable comparativ
contribution, or partial or comparative indemnity, lthesm comparativenegligence o
comparative fault in connection with the conduct at issue in this litiga@ianCiv. Proc.
Code 8877.6(c).

IT IS SO ORDERED.
DATED: April 25, 2018

MARILYN Q. HUFF,
UNITED STATES DISTRICT COURT
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