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ntal Rights Foundation v. American Recycling International, Inc. D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
COASTAL ENVIRONMENTAL Case No17-cv-00425BAS-JMA
RIGHTS FOUNDATION,
— ORDER DENYING
aintit, DEFENDANT'S MOTION T O
V. DISMISS
AMERICAN RECYCLING
INTERNATIONAL, INC. dba LK [ECF No. 7]
PICK YOUR PART OCEANSID
Defendant

DefendantAmerican Recycling International, Inevhich is doing business &&KQ

33 U.S.C. § 1251-1387(“Clean Water Act” or “CWA")

Defendantargues that dismissal is proper becafis®laintiff's sixty-day pre-suit

notice does not meet the Clean Water Aaggjuirements andi) Plaintiff's legal

water dischargesld.) Plaintiff opposes. (ECF No. 14.)
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Plaintiff Coastal Environmental Rights Foundathlmmgs this lawsuitagainst
Pick Your Part Oceansigfor violations ofthe Federal Water Hation Control Act,
Presently before the CoustDefendat’'s motion to ésmiss Plaintiff's actiof

for lack of subject matter jurisdiction and for failure to state a cldi@FNo. 7.)

theories rely on a misinterpretation of the permit that governs Defendamita

bC. 23

—

fa.com
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The Court finds this motion suitable for determination on the papers submittec

and without oral argumengeeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(FHor the
reasons discussed below, theurt DENIES Defendants motion to dsmiss.

I. BACKGROUND

Plaintiff is aCalifornianon-profit public benefit corporation with its office
Encinitas, California(Compl. {1 #8, ECF No. 1) The public and members
Plaintiff’'s organizatiorusethe SanLuis Rey River—a river located in northern S

in
of

an

Diego County—and the Pacific Ocean tdish, sail, boat, kayak, surf, swim, scuba

dive, birdwatch, view wildlife, and to engage in scientific studi@sl. 1 10-11.)

Plaintiff alleges thaDefendant stormwater dischargefrom its industrial facility

into the San Luis Rey Riveand ultimately the Pacific Oceadfifect and impaieach

of these uses and thus pose a continuous thredaitdiff's members’ interestgld.
115,12))

A. Defendant’s Industrial Operations

Defendantis a California corporationthat operates amdustrial facility in
Oceanside, CalifornigCompl. Y 5,14) Thisfacility is a fourteeracre automobil
salvageestablishmenthat is classified under “standard industrial classificati
(SIC) code. . . 5015] which applies to“establishments primarily engaged
dismantling used motor vehicles for the purpose of selling paltis J 44)

More specifically,Defendant relevant industrial activities include “junk

vehicle storage, vehicle loading and unloading, battery removal, dismantling,

and baling, and vehicle maintenance, fuelamgl washing activities(Compl.{45.)

Potential pollutant sources involved in these @y include “scrap metal outdoar

storage areas; oil and lubricant storage; battery storage areas; equipm

D

ons

in

cutting

ent a

container storage areas; loading and unloading areas; maintenance areas;djazard

waste storage areas; and thesda material handling equipment such as forkliits.”
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(Id. § 64.) Particularly, Plaintiff describes “containers stored -8re that ars
uncovered and/or uncontained” as potential sauoteollutants,(id. I 67), anc
alleges thatDefendant pollution control protocols are inadequate to pre
contamination of storm wateid( 72).

As a result oDefendans industrialactivitiesandallegedinadequate contral
Plaintiff contends thatparticulates from operations, oil, grease, suspended S
hazardous waste, phosphorous] aetals such as aluminum, iron, copper,,laad
zinc materials are exposed to storm waterthatfacility. (Compl. § 48.) Plaintiff
further alleges that this contaminated storm water is then dischamgedthe City
of Oceanside’s storrwater conveyace systems or directly to the San Luis

River” from a single dischargmoint, (id. 149), where itcauses or contributes “to t

impairment of water quality in the San Luis Rey Riv¢rd. 1 55). To support it$

allegations Plaintiff presentsDefendatis storm water sampling datfrom May
2016, which showneasurements of various pollutants in excess of water g
criteria found in theWater Quality Control Plan for the San Diego iBasand
promulgated by the U.&nvironmental Protection Agency (“BP). (Id. 1957,77-
81)

1 The California Water Code requires each regional water board to “formuthtadapt

D

vent

[92)

olids,

Rey
he

\"4

uality

water quality control plans for all areavithin the region.” Cal. Water Code 8§ 13240. This ¢ase

implicates the California Regional Water Quality Control Board for the Bigo Region

(“Regional Water Board”)See id8§ 13200(f). The Regional Water Board has adopted the \Vater

Quality Control Plan for the San Diego Basin (“San Diego Basin Plan”). Cal. Regk tit. 23, §

3983; San Diego Basin Plan (as amended May 17, 2016),

https://www.waterboards.ca.gov/sandiego/water_issues/programs/basin_plan/
The San Diego Basin Plan “is designed to presand enhance water quality and pro
the beneficial uses of all regional waters.” San Diego Basin Plail ainlparticular, “the Basi

tect
n

Plan: (1) designates beneficial uses for surface and ground watessts(Bparrative and numerical

objectives tht must be attained or maintained to protect the designated beneficial usesfamd
to the state’s antidegradation policy; (3) describes implementation programstéat pihe
beneficial uses of all waters in the Region; and (4) describes survegdiaderonitoring activitie
to evaluate the effectiveness of the Basin Pla&h.”
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B. Alleged Clean Water Act Violations

Based on this backdropJaintiff alleges thasinceDefendant commencats
operations in July 2019)efendanthas discharged contaminated storm wate
violation of the @ean Water Actand the requirements o€aliforniads National
Pollution Discharge Elimination System (“NPDE®&#gneral Permit for Storm Wat
Discharges Associated with Industrial Activiti€$ermit). (Compl. 1 5 76-82,
85, 102-12; see alsdPermit, Def.’s Req. for Judici&lotice (“RIN")Ex. A, ECF No.

8-1.) Likewise, Plaintiff alleges thaDefendanhasfailed to develop and impleme

a Storm Water Pollution Prevention Pla®@flution Prevention Plal) that meets

the requirements of the NPDEE®rmit? (Compl. 984, 122-29.)

More specifically,Plaintiff asse thatDefendans industrial activities an
corresponding PollutioRrevention Plahaveviolated thefollowing substantive an
procedural requiremesnbf the Permit First, Plaintiff contends thaDefendanthas
failed to identify and implemersite-specific Best Management Practices to re
or preventthe discharge opollutants (Compl. 1183, 86) In addition, Plaintiff
alleges a pattern of ongoing noncompliance wahousstorm water monitoring ar
reporting requirementgld. 1198-101.)Plaintiff assertshatDefendanthasfailed to
(i) implement an adequate Monitori8gReporting Prografas a component of th

Pollution Prevention Plan(ii) conduct required sampling of storm water

pdlutants, and(iii) submit accurate reports of sampling daiathe State Wate

Board (Id. 11 98-101, 13633, 146042, 14546.) Finally, Plaintiff alleges tha
Defendanhasfailed to meetertainremedialPermitrequirements after its samp

2 The Permit and its accompanying Fact Sheet provide definitions for vagions tise(
throughout this order. See generallfPermit Glossary, Permit Attachment C; PermittFaloeet.
The Court capitalizes these terms in this order to signify-thatess otherwise notedthe Court
is borrowing theerms’meaningsrom thePermit.
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3 Permit § Xlrequires dischargers to complete assortment of monitoring and reporting

requirenents, including visual observations and storm water sampling. Further, Permit
requires dischargers to include in their Pollution PreventionsRl&Monitoring Implementatio
Plan” for executing the Permit’s monitoring and reporting requirements. ®be Gses the teri
“Monitoring & Reporting Program” to refer to these requirements.
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showed exessive discharg®f pollutants. [d. 11158-60; Pre Suit Notice3, Compl.
Ex. A)
Pursuant tahe CWA, Plaintiff issued a sixtyday pre-siit notice (“Pre-Suit

Notice”) to Defendanbn December 21, 2016egarding its alleged violations of the

CWA and Plaintiff's intention to file suit against Defendarfee33 U.S.C. §

1365(b)(1)(A). Geealso Pre-Suit Notice Compl. Ex. A)* Plaintiff also submitted

the Noticeto the Administrator of the EPA, the Administrator of EPA Region 1X

the

Executive Director of he State WateBoard, and the Executive Officer of the

Regional WaterBoard (Compl. 12.) Plaintiff then filed its Complaint against
Defendanton March 1, 2017Defendant now moves to dismiss the Complaint

for

lack of subject matter jurisdiction and several of Plaintiff's causes of action for failure

to state a claimpon which relief may be grantéd.

4 Courts usually may not consider material outside the complaint when ruling ofoa mot

to dismissHal Roach Studios, Inc. v. Richard Feiner & C896 F.2d 1542, 1555 n.19 (9th Ci

1990). “A court may, however, consider certain mater@lecuments attached to the complai
documents incorporated by reference in the complaint, or matters of judiciad—rofithout
converting the motion to dismiss into a motion for summary judgmemited States v. Ritchi
342 F.3d 903, 908 (9th Cir. 2003). Because Plaintiff attached HSurtr&lotice to the Complain

D

r.
nt,

t

and incorporated the document therein, (Comgl. Bix. A), the Court considers it in adjudicat|ng

the instantmotion to dsmiss see Ritchie342 F.3d at 908.
5> Defendant requests that this Court take judicial notice of the 2015 Permis(R&R' Ex
A); the previous version of the Permid.(Ex. B); Defendant’s most recent sampling dadaEx.

Plan {(d. Ex. E).The Court may take judicial notice of facts not subject to reasonable d
“can be accurately and readitietermined from sources whose accuracy cannot reason

C); its Level 1Exceedance Response Action RepiaktEx. D); and its 2015 Pollution Preventi[n

ly be

guestioned.'SeeFed. R. Evid. 201(b)(2). That Defendant’'s sampling data, response repgrt, and

Pollution Prevention Plan have been filed with the State Water Board as pubfidsreca fact
subject to judicial notice. Similarly, the Court may take judicial notice of what thesentkag

contain. The Court will not, however, consider Defendant’'s administrative féiags/idence of
the truth of any assertions made ther8iee, e.gRomero v. Securus Techs., Ji&l6 F. Supp. 3d

1078, 1084 n.1 (S.D. Cal. 2016) (“While matters of public record are proper subjects of judicial

notice, a court may take notice only of the existence and authenticityteframot the truth of its
contents.”). The Gurt may also take judicial notice of administratorders,rules and guidance,

such as the State Water Boardterm water permitsSee, e.g.United States v. Wood335 F.3d
993, 100801 (9th Cir. 2003). Hence, the Court grants Defendant’s request to take judicia
of the two versions of the Permit. Likewise, the Court also grants Plaimétfigest to judicially
notice the San Diego Basin Plan (Pl.’'s RIN Ex. 1, ECF No. 16) and the EPA’'sSNP&Hit
Writers’ Manual {d. Ex. 2), which are also matters of public record.
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II. SUBJECT MATTER JURIS DICTION
A. Legal Standard
A motion to dismiss pursuant to Rule 12(b)(1) of the Federal Rules of

Procedure challenges the court’sgdiction over the subject matter of the complg
“Federal courts are courts of limited jurisdictioiKbkkonen v. Guardian Life In
Co. of Am.511 U.S. 375, 377 (1994 hey possess only that power authorizec
Constitution or astatute, which is not to be expanded by judicial decrik
(citations omitted). “It is to be presumed that a cause lies outside this |
jurisdiction and the burden of establishing the contrary rests up@attyeassertin
jurisdiction.” Id. (citations omitted)see also Abrego Abrego v. Dow Chem., @43
F.3d 676, 684 (9th Cir. 2006).

Federal district courts have “original jurisdiction of all civil actions ari
under the Constitution, laws, treaties of the United States.” 28 U.S.C. § 138
plaintiff invoking this jurisdiction must showtlfe existence of whatever is esser
to federal jurisdictiori,and if theplaintiff fails to do so, the court “must dismiss
case, unless the def¢can]be corrected by amendmentdsco Corp. v. @itys. fof
a Better Env’t 236 F.3d 495, 499 (9th Cir. 2001) (per curigpoting Smith v
McCullough 270 U.S. 456, 459 (1926 pbrogated on other grounds biertz Corp
v. Friend 559 U.S. 772010.

Further, the doctrines of ripeness and mootness also relate to a federa
subject matter jurisdiction, and so challenges to a claim on either ground are
raised in aRule 12(b)(1) motionChandler v. State Farm Mut. Auto. Ins. C598
F.3d 1115, 1122 (9th Cir. 2030)hite v. Leg227 F.3d 1214, 1242 (9th Cir. 200

B. Analysis
Defendant moves to dismiss for lack of subject matter jurisdiction unde

12(b)(1). Defendant makes two jurisdictional challenges. At the threshold, Def
argues that Plaintiff's Pf8Buit Noticeis insufficientto confer jurisdiction ovethis

—-6- 17cv0425

Civil
int.
S.

| by

imited

5ing
1
itial
he

court

yroper

).

I Rule

cndan




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

citizen suit under the Clean Water Act. (Mot. 1115:21.) Next, Defendant contends
that it voluntarily ceased the conduct underlying several of the alleged Clearn Wate
Act violations before Plaintiff commencdtis action.(ld. 25:1128:20.) Thus,

——

Defendant argues three of Plaintiff's causes of action are mdgtA& explaine
below, the Court rejects these challenges.

1. The Clean Water Act’s Pre-Suit Notice Requirements

For a court to have jurisdiction over a CWA citizen suit, the plaintiff mustjhave
“given notice of the alleged violation (i) to tfiEePA’s] Administrator, (ii) to the State
in which the alleged violation occurs, and (iii) to any alleged violator” at least sixty
days before commencing thetian. 33 U.S.C. § 1365(b)(1)(A). Adequate notice
must “include sufficient information to permit the recipient to identify”: (1) {the
specific standard, limitation, or order alleged to have been violated”; (2) “theyactivi
alleged to constitute a violahd; (3) “the person or persons responsible for| the
alleged violation”; (4) “the location of the alleged violation”; (5) “the date or dates
of such violation”; and (6) “the full name, address, and telephone number |of the
person giving notice” and “of the legal counsel, if any, representing the person| giving
the notice.” 40 C.F.R. § 135.3(a), (c). This requirement serves the duasesiquo
allowing the violator time to bring itself into compliance with the CWA and alerting
appropriate agencies so that administrative action may provide 8deiGwaltney
of Smithfield, Ltd. v. Chesapeake Bay Found., #&4 U.S. 49, 60 (1987). The Ninth
Circuit has embraced “a strict construction of the notice requirement” as| “besi
further[ing] the statute’s goal[s]3eeWash. Trout v. McCain Foods, Ind5 F.30
1351, 1354 (9th Cir. 19953ge also Cmty. Ass’n for Restoration of the Env’t v. Henry
Bosma Dairy 305 F.3d 943, 951 (9th Cir. 2002).

Defendant argues that Plaintiff's P&aiit Noticeis insufficient to onfer
jurisdiction overthis citizen suit on two groundgirst, Defendant attacks the Notice

because although the letter idensftee contact information for Plaintiff's counsgl,

-7 - 17¢v0425
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it doesnot specifically identify Plaintiff's contact informatio(Mot. 12:1714:2.)
Consequently, Defendant argues the Notmesdot meet the “strict construction pf
the notice requirement” embraced by the Ninth Circuit in casesW&shington
Trout v. McCain Foods, Inc45 F.3dat 1354,

To illustrate, n Washington Troythree plaintiffs brought a citizen suit against
the defendand5 F.3dat 1352. Only one of these plaintiffs had sent aspiienotice
which was senbn behalf of itself, “among perhaps othergl’at 1352. Thus, the
notice did not “furnish the identity, address, and phone number” of the othér two
plaintiffs. Id. Subsequently, the plaintiff wheentthe presuit notice was dismisséd
from the suit leaving the two unidentified plaintiffs in the actidd. The Ninth
Circuit held that thesingle notice was inadequate to confer jurisdiction over the
remaining twalaintiffs’ citizen suitld. at 135455. The court reasoned that because
the defendant did not know “other plaintiffs were involved,” it was “not in a position
to negotiate with the plaintiffs or seek an administrative remee idat 1354In
other words, the prsuit notice was insufficient becauset “made any sort qf
resolution between the pa during the notice period an impossibilitgée d. The
Ninth Circuit held the district court therefore correctly dismissed the action for lack
of subject matter jurisdictiond. at 1355.

Plaintiff’'s PreSuit Notice is readily distinguishable from tteficient notice
provided inWashington TroutUnlike that casgthere is only one plaintifhere
Further, Plaintiffls Pre Suit Noticeincludes Plaintiff's full name as well as that @
counsel. PreSuit Noticel.) Given that the PrSuit notice identifis the relevant
parties, indicate that Plaintiff is represented by counsebrovides Plaintiff's
counsel’s contact informatioand requestthat all communications to Plaintiff be
directed to its counséf,tlhere can be no doubt about with whddefendantneeded
to conduct negotiationsSeeNat. Res. Def. Council, Inc. v. Sw. Marine, [(i8IRDC
1), 945 F. Supp. 1330, 1333 (S.D. Cal. 19e6)d, 236 F.3d 985 (9th Cir. 2000)

(finding thata noticeletterwas adequate where it provided the required information

- 8- 17cv0425
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for a plaintiff organization but did not provide separate contactrimédion for the

organization’s executiveirgctor, an individual plaintiff)As a result, the PfBuit
Notice is sufficient tomeet the regulation’s objective of “provid[ing] a period
nonadversarial negotiation, which would be circumvented by failing to identify
the parties involved.SeeN. Cal. River Watch v. Fluor CorpNo. 10CV-05105
MEJ, 2014 WL 3385287, at *14 (N.D. Cal. July 9, 20k&e alsdNash. Trout45
F.3d at 1354.

Moreover,Plaintiff's Pre Suit Notice meets thi&chnical requirementsf 40
C.F.R. § 135.3(a), (ah that it doegprovide “the full name, address, and teleph
numbet of both“the persomiving notice”(Plaintiff) and ‘the legal counsel, if an
representing the person giving the notid&&ePre Suit Notice 1) While the Pre
Suit Notice aes not explicitly identify Plaintiff's contact information, tf
organization shares the same phoumber and address as its counssePre Suit
Notice 1 9; see alsaCompl. 18.)° Accordingly, the Courtejects Defendant’s fir:
challenge to the sufficiency of the Psait Notice.

SecondDefendant argues dismissal is warranted because Plaintiff'pags

Pre Suit Notice fails to identify the industrial activities that underlie Plainttdffisses

of action. (Mot. 14:315:21.) This argument runs contrary to tkentents of th
Notice ThePre Suit Noticeidentifies Defendard facility as a “automobile salvag

yard]” classified inDefendant’sPollution Prevention Plarunder SIC codé&015.

® The Court also notes that Plaintiff's address is a matter of public retiscgynable with

only a few keystrokes. The R&uit NoticeincludesPlaintiff's legal name and identisat as “a
non-profit public benefit corporation organized under the laws of the State of Califoriatsy
main office in Encinitas, CA.” (Pr8uit Notice 2.) Afree, onlinesearch of California’s Secretg
of State’shusiness records, which involves no more than typing Plaintiff's name into a sear
reveals Plaintiff's registered address is 1140 S. Coast Highway 101, Es\ciAt&2024. Busineq
Search— Results, Cal. Sec’y of State, https://businesssearch.sos.ca.ga/ geatch criteri
“Coastal Environmental RightsoEindation”). This address is the same one found in th& et
Notice. Simply put, this case is not one where the claimed defects in Plaintéf&uR Notice
“made any sort of resolution between the parties during the notice period an inipossteie
Wash. Trout45 F.3d at 1354.

-9- 17cv0425
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(PreSuit Notice5-6.) In light of Defendant knowledge of its own automob
salvage activities, the definition &IC code 5015 and the sigle storm wate
discharge point at issue, Defendant cannot plausibly claim thasitot “well awarg

of the relevant parties involved, the activities that took place on the Site, and th

person or persons allegedly responsiblg€eN. Cal River Watch 2014 WL
3385287, at *14see alsdHenry Bosma Dairy305 F.3d at 95('The key languag

in the notice regulation is the phrase ‘sufficient information to permit the retiple

identify’ the alleged violations and bring itsmto compliance.(quoting 40 C.F.R.

8 135.3(a)). Furthermore, PlaintiffsPreSuit Notice goes on to allege th

Defendantis engaged in scrap metal and recycling activit@®dequately captured

by SIC codes0150r byits Pollution Prevention Plan(Pre-Suit Notice6.)

Finally, many of Plaintiff's allegations relate tdefendant inadequat
development and implementatiofits PollutionPrevention Plaand correspondin
Monitoring & Reporting Program(See generallyPre Suit Notice.) Accordingly

insofar as the “suit is about the failure to prepare environmental complian

e

at

(D

g

Ce an

monitoring plans for an entire facility. .it is legitimate to allege that the violatigns

are occurring at the facility in generabeeNRDC | 945 F. Supp. at 133Bloreover

Defendant’'s samplingf two storm events in January 264three and four weeks

after it received Plaintiff's Pr&uit Noticeclaiming it had failed to conduct adequ
sampling—demonstrates thaDefendantunderstood at least some Bfaintiff's
allegations with respect to iteficient Monitoring& Reporting ProgranSeeNat.
Res. Def. Council v. Sw. Marine, IftNRDC IF), 236 F.3d 985997 (9th Cir. 2000)]

ate

(reasoningthat the defendant “obviously understood at least some of the gllegec

" According to the Department of Lab&C codes015 (Motor Vehicle Parts, Useaplies

to “establishments primarily engaged in the distribution at wholesale or retadcdgtor vehicle

parts ... [and]establishments primarily engaged in dismantling motor vehicles for the pusf
selling parts.” Dep’t of Labor, SIC Manual, Description for 5015: Motor VehictessPdsed. Theg
facilities are distinguished from “establishments primarily engaged inadiimg motor vehicle
for scrap[, which] are classified in Industry 509R1”

—-10 - 17¢v0425
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violations” wherethe defendant “completely revised” its Pollution Prevention
in response to the plaintiff's letter)

Hence, to the extemefendantargues that this Court lacks jurisdiction du
the insufficiency of Plaintiff's Pr&uit Notice the CourtdeniesDefendans motion
to dsmiss.

2. Continuous or Intermittent Clean Water Act Violations
The Court turns to Defendant’s argument that its voluntary cessat
conduct has mooted part of Plaintiff's action. “The CWA ‘does not permit c

suits for wholly past violations’; rather, the statute ‘confers jurisdiabiger citizen

suits when the citizeplaintiffs make a goodaith allegation of continuous
intermittent violation.” NRDC II, 236 F.3d aB98 (quotingGwaltney 484 U.S.at

Plan

D
—
(@)

on of

tizen

DI

64). Thus, a threshold to jurisdiction is that the plaintiff must allege “continugus or

intermittent ongoing NPDES permit violation&ierra Club v. Union Qil Co. of Ca|.

853 F.2d 667, 670 (9th Cir. 1988The citizen plaintiff, however, need not prgve

the allegations of ongoing noncomplianafdre jurisdiction attachesld. at 669
Ratherthe plaintiff“need only satisfy the goei@ith pleading requirements set fo
in Rule 11 of the Federal Rules of Civil Procedutd.”

Further, under the “voluntary cessation’ exception to mootnesthe mere

rth

cessation of illegal activity in response to pending litigation does not moot a case

unless the party alleging mootness can show that the ‘allegedly wrongful behavic

could not reasonably be expected to reciRdsemere Neighborhood Ass’n vSU.
Envtl. Prot. Agency581 F.3d 1169, 1173 (9th Cir. 2009) (quotigends of the

Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), In§28 U.S. 167, 189 (2000When 3
defendant seeks to moot an action basethenoluntary cessation of the cond

consttuting a violation, courts apply a “stringent” standdrdidlaw Envtl. Servs

14

lct

528 U.S. at 189Indeedthe defendant bears “[t]he ‘heavy burden of persua[sion]’

.. .that the allegedly wrongful behavior could not reasonably be expected to

-11 - 17¢v0425
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Id. (quoting United States v. Concentrated Phosphate ExpornA893 U.S. 199
203 (1968)).

Defendanmoves tadismissPlaintiff's fourth, fifth, and sixth causes of action

as“wholly past” andfully curedin light of itstwo storm watesampling reports &m
January 2017 (Mot. 25:1722, 27:1620.) These causes of action allegjeat
Defendant has continuously failed to implement an adeqlimitoring &
Reporting Programto conduct required storm water samplirgyd to submi

accurate reports relatedite storm water discharge(Compl. {1 13055) Plaintiff

—

contend thatDefendarnis activities, including its inadequate implementation of its

PollutionPrevention Plaand correspondiniglonitoring & Reporting Prograirhave
not been fully remedied artlus continue to adversely impact Plaintiff's intere
(Id. 15, 12, 69-71, 86, 98101, 153 Plaintiff therefore sufficiently pleac
“continuous or intermittent ongoing NPDES permit violatior&ee Sierra CluB853
F.2d at 670. And, because Plaintiffeets this requirement, the CWA conf
jurisdiction overthese claimsSee NRDC ]1236 F.3d at 998.

Ssts.

IS

ers

In addition,the Court rejects Defendant’s position that its voluntary cessation

of conduct has mooted some of Plaintiff's clairtrstially, thereare evidentiary

concerns with Defendant’s attemptrady ononly judicial notice of administrativ
filings to establishthat it hasnow complied with Permit requirementsSd€ePl.’s
Opp’n to Def's RIN, ECF No. 15.5ee alspe.g, Romerg 216 F. Supp. 3dt 1084
n.1 (“While matters of public record are proper subjects of judicial notice, a
may take notice only of the existence and authenticity of an item, not the trut
contents.”) Regardless, however, the Court finds Defendant’'s sampling repani
within a single month this yeandits other administrative submissions do not n
Defendant'sheavy burden” to show “that the allegedly wrongful behavior coulc
reasonably be expected to reci8eéd aidlaw Envtl. Servs528 U.S. at 189 (gpting
Concentrated Phosphate Export Ass393 U.S. at 203see also Sierra Clyl853

-12 - 17cv0425
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F.2d at 669“The defendant must show that ‘there is no reasonable expectati
the wrong will be repeated.”™).

Accordingly, because Plaintiff alleges a continuansl ongoingpattern of

noncompliance with Permit requiremengs)d because Defendaidesnot mest its
burdento demonstrate the claims are now mtu Court denieBefendant’snotion
to dsmissPlaintiff's fourth, fifth, and sixth causes of actitor lack of jurisdiction

on mootness grounds.

III. FAILURE TO STATE A CLAIM
A. Legal Standard
A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of

Procedure tests the legal sufficiency of the claims asserted in the complaint.
Civ. P. 12(b)(6)Navarro v. Block250 F.3d 729, 731 (9th Cir. 2001). The court n
accept all factual allegations pleaded in the complaint as true and must const
and draw all reasonable inferences from them in favor of the nonmoving
Cabhill v. Liberty Mutual Ins. Cq.80 F.3d 336, 3388 (9th Cir. 1996). To avoid
Rule 12(b)(6) dismissal, a complaint need not contain detailed factual alleg
rather, it must plead “enough facts to state a claim to relief that is plausible
face.” Bel Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim has “fag
plausibility when the plaintiff pleads factual content that allows the court to dra
reasonable inference that the defendant is liable for the misconduct al
Ashcroft v. Igbg 556 U.S. 662, 678 (2009) (citingwombly 550 U.S. at 556
“Where a complaint pleads facts that are ‘merely consistent with’ a defen
liability, it stops short of the line between possibility and plausibility of ‘entitler
to relief.” Igbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 557).

“[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment]
relief’ requires more than labels and conclusions, and a formulaic recitation

elements of a cause of action will not 'ddwombly 550 U.S. at 555 (quotin

—-13 - 17¢v0425
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Papasan v. Allain478 U.S. 265, 286 (1986)) (alteration in original). A court 1
not accept “legal conclusions” as trigbal, 556 U.S. at 678. Despite the defere
the court must pay to the plaintiff's allegatioii$s not proper for the court to assu
that “the [plaintifff can prove facts that [he or she] has not alleged orthk
defendants have violated the . laws in ways that have not been allegesies
Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of Carped&)
U.S. 519, 526 (1983).

B. Analysis
Defendant movesnder Rule 12(b)(&p dismiss Plaintiff's first, second, thif

fourth, and seventh causes of action for failure to state a.daraxplained below
the Courffinds that Plaintiffpleadssufficient factdor these causes of actitho state
a claim to relief that is plausible on its fac8&eTwombly 550 U.S. at 57Before
turning to theseclaims, howeer, the Courffirst reviews theClean Water Acs

permittingschemehatserves as the foundatiofor all of Plaintiff’'s causes of actiop.

1. The Clean Water Acts Permitting Scheme

“The objective of the Clean Water Act is to restore and maintai
‘chemical physical and biological integrity of [the] Nation’s wat&rsSanta Monicz:
Baykeepew. Int'l Metals Ekco, Ltd.619 F. Supp. 2d 936, 9380 (C.D. Cal. 2009
(alteration in original) (quoting 33 U.S.C. § 125)(&ccordingly, the Clean War
Act prohibits“the discharge foany pollutant by any persbimto waters of the Unite
Statesexcept when discharged compliance with d@ational Pollution Discharg
Elimination System (“NPDES"permit. 3 U.S.C. 88 1311(a), 1342. Consequelr
any person who discharges pollutants is required to submiNPDES perm
applicationand comply with the applicable permitting conditiod® C.F.R. §
122.21 “Where a permittee discharges pollutants in complianittethe terms of it

NPDES permit, the permit acts to ‘shield’ the permittee from liability unde
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CWA.” Nat. Res. Def. Council, Inc. v. Cty. of Los Angel@s F.3d 1194, 1204 (9th

Cir. 2013) (citing 33 U.S.C. 8342(k). However, “[a]ny permit normmpliance

constitutes a violation of the Clean Water Act and is grounds for enforcement gction.
40 C.F.R. 8 122.41ndeed, “[a] party is strictly liable for NPDES Permit violatipns
under the Clean Water Act; and there are no exceptions for minimal violatipns o

mistakes.”Cal. Sportfishing Prot. All. v. River City Waste Recyclers, [ 2@5 F
Supp. 3d 1128, 1151 (E.D. Cal. 2016).

2. California’s General Industrial Permit
Under theClean Water Actthe Administrator of th€EPA possesses th

authority to issue permits under the NPDES, but that authority may be delegated |

thestates. 33 U.S.C. § 1342(b). The State of California has been grantedipg
authority and has issuéde Permitimplicated here, whichpplies tandustrial storm
water dischargegPamit, Def.’s RINEx. A, ECF No. 81.)

The parties agree that tRermitappliesto Defendaris industrial activities
(SeeCompl. 1 44; Def.’s RIN Exs. A, B.Defendantuses SIC code 5015 (Mair
Vehicle Parts, Usedjr its facility, (Def.’s RINEx. C), butPlaintiff alleges thatode
5093 (Scrap and Waste Materials) is the more appropriate SIC cddefémdant’s

“scrap metal and recycling activitie¢Pre Suit Notice6).

The Court’s tasktahis pointis to determine what Plaintii§ “required to show

in order to [allege a violationdf this particular NPDESpermit” SeeCty. of Los

Angeles725 F.3d at 1205 (emphasis in original). Tdnalysigequires that the Coyrt

interpre thePermit which is “treated like any other contrac®ée d. at 1204. “If the

language of the permit, considered in light of the structure of the permit as ajwhole

‘is plain and capable of legal construction, the language alone must determine tr

pemit's meaning.”ld. at 120405 (quotingPiney Run Pres. Ass’'n v. Cty. Comsn
of Carroll Cty, 268 F.3d 255, 27®4th Cir. 2001). “If, however, the permis

—-15- 17cv0425
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language is ambiguous,” the Court may consider extrinsic evidence in interpis
terms.Seead. at 1205.

The Permitimposes several types of conditions on storm water discha
including: Effluent Limitations, Receiving Water Limitations, and mandatory
development and implementation oPallution Prevention Plamand correspondin
Monitoring & Reporting Progranirhe Court will address each of these conditi

as well as Plaintiff’'s corresponding claims, in turn.

3. Effluent L imitations
The Court starts with the Permit&sfluent Limitations, whichare containe
in 8 V of the Permit ad are implicated by Defendant’s challenges to Plaint
second and seventh causes of action.
An “Effluent” is “[a]ny discharge of water either to the receiving wate
beyond the property boundary controlled by the DischargBefnitGlossary 2)

Thus, an Effluent Limitation” is “[a]ny numeric or narrative restriction imposed

iting it

rgers,

~

g
bns,

iff's

ror

on

guantities, discharge rates, and concentrations of pollutants that are discharged frc

point sources into waters of the United States, waters of the contiguoeisoz the

ocean.”(ld.)

The Permitincorporatesa form of Effluent Limitations that are referred tg
TechnologyBased Effluent Limitations (Permit Fact Sheet 8§ I1l.D.) Theg
limitations are narrative restrictions based®801(b) of the Clean Water Ad¢td.;
Pemit 81.D.31.) See als@3 U.S.C. § 1B1; 40 C.F.R. 88 122.44, 125/ explored
below, he Permit’s primary Effluent Limitation is that dischargers must imple
certain Best Management Practices their facilities and the Permit also ug
sampling of Effluents to potentially trigger additional obligations under

performance measement system.
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a. Best Management Practices
Dischargers are required to implement Best Management Practices (“B
that comply with the Best Available Technology EconomicAlihievable and Bef
Conventional Pollutant Control Technology standards to reduce or prevemnapts
in storm water discharges. (Permitl§8.1, D.32, V.A.) BMPsare definedroadly

to encompass “scheduling of activities, prohibitions of practicesntemance

procedures, and other management practices to reduce or prevent the disg
pollutants. . .includ[ing] treatment requirements, operating procedures, and pré
to control site runoff, spillage or leak¥40 C.ER. §122.2 (AccordPernit Glossary
2.)

To comply with the Permit’s Effluent Limitations, dischargers must imple
the Permit’'s‘'minimum BMPs, as well as any advanced BMPs that are necess
adequately reduce or prevent pollutants in discharges.” (Permit Fact Sheeséd
also Permit 8 X.H.1-2.) As explainedby the Permit Factsheet the Effluent

MPs”

— UJ
—+

D

harge

ACtices

/

ment
sary tc
|.D;

Limitations “are based on best professional judgment and are nonnumeric

(‘narrative’) technologybased effluent limitations expressed as requirement
implementationof effective BMPs.”(Permit Fact Sheet B.D.3.) These narrativ
restrictionsare used because‘is infeasible for the State Water Board to deve

numeric effluent limitations.{Id. §11.D.4.) Accordingly, {i]t is up to the Discharge

in thefirst instance, to determine what must be done to meet the applicabéne

limits.” (Id. § II.D.5.) “Dischargers are required to select, design, install

8 To illustrate, as part of a hypothetical Pollution Prevention Plan, the Permit Hreset
lists potential BMPs a discharger maseuo avoid fuel pollution while engaging\ehicle ang
equipment fueling activities. (Permit Fact Sh&ét. 2.) Potential BMPs in this setting mig
include: (1) using “dry cleanup methods” instead of washing down the fueling areéinfihg
employees on proper fueling to avoid spills causedopping off fuel tanks; and (3) regula
inspecting fueling areas to avoid pollution from leaking storage talokks. (
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implement BMPs . .in a manner that reflects best industry practice considering

technobgical availability and economic practicability and achievabiliid?)

b. Numeric Action Levels and Exceedance Respon:
Actions

In addition to Effluent Limitations that are based on the implementati
adequate BMPsthe Permit incorporatesa multiple objective performang
measurement system” that may require a discharger to reevaluate its BM
implement additional BMPs. (PermitI8V.61; see also id§ Xll.) This systems
designedto inform Dischargers, the publiand the Water Boards on: (hetoveral
pollutant control performance at any given facility, and (2) the overall perforr
of the industrial statewide storm water prograd’ 81.M.61.)

The performance measurement system revolves around Numeric
Levels (“NALs”). (SeePermt 88 I.M.61-68, Xll.) NALs are numerigarameterfor
commonstorm wateipollutants fomd in Table 2 of the Permit and “are establig
as the [EPA’'s] 2008 MSGP (Mulector General Permit for Stormwa
Discharges) benchmark valuesld.(8 1.M.62.) If an NAL is exceededadditiona
obligations under the Permit are trigger€8ee id.8 XIl.) An NAL exceedanc
“occurs when the average of all analytical results from all samples taken at a
during a reporting year for a given parameter exceeds an annual NAL
provided in Table 2.14. 8 [.M.62.a.)To illustrate,the NAL for mercury is 0.001
milligrams per liter. d. Tbl. 2.) Therefore,if the average m a discharger’
sampling reveals 0085milligrams of mercury per liter, there is an NAL exceeda|
(See id§ 1.M.62.a, Thl2.)

That said NAL values are not used @schnologyBased Effluent Limitations

and exceedancesare not, in and of themselvesPdrmi{ violations.” (Permit
8 1.M.63.) Rather,a discharger who exceeds an NAL must perform Exceeg
Response Actions (“ERAs”YId. 8 Xll, Permit Fact Sheeg§§ I.D.6, I1.K, Fig. 3
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(“Permit Compliace Flowchart”)) “The ERAs are divided into two levels
responses.”’Hermit Fact Shedill.K.1.)

To explain, “if sampling results indicate an NAL exceedanibe, dscharger’s
status changes from “Baselinstatusto “Level 1” ERA status. (Permit § XII.C.

Dischargers in Level 1 ERA status must take additional actions, incl
(1) conducting an evaluation of potential sources of the NAL exceed
and (2) identifying “the corresponding BMPs . . and any additnal BMPs an(
[Pollution Prevention Planievisions necessary to prevent future NAL exceedz
and to comply with theHermits] requirements.” Il. 8 XII.C.1.b-€.) A failure to
comply withthese requirements aper seviolation of thePermit (Id. 81.M.63; see€
alsoPermit Compliance Flowchalt.

If a discharger in Level 1 ERA status continues to have one o MAL
exceedances in the following reporting year, the discharger enters Level
status. (Permit 8 XII.D.) Once again, thél%_. exceedances are rer seviolations
of the Permit, but a failure to then comply with the more stringent comp
requirements of Level 2 ERA status igialation. (d.; see alsd?ermit Complianc
Flowchart.)

These Permit raegrements—that Defendanimust (1) satisfy the Effluel
Limitations by implementing adequaMPs and(2) comply with additional
obligations upordiscoveringan NAL exceedaneeunderpin Plaintiff's second ar
seventhcauses of action. Dendant challenges both claims. (Mot. 21:23:17,
29:10-30:15.)

c. Inadequate Best Management Practices
Plaintiff's second cause of action alleges that Defendant has faibeadnialy
with the Permit’s principal Effluent Limitation that requires dischargemspbament
adequate BMRS(Compl. 1 11415.) This claim is baseth parton Defendant’
sampling results, which show various NAL exceedardasludingseveral reporte
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concentrations that exceed the corresponding NAL values by a factor of ten 8
(Seeid. 114 Pre Suit Notice 3) But Plaintiff's allegation that Defendant’s sampl
results show NAL exceedancssinsufficient—by itself—to state a clainbased ol
this particular theory As mentioned above, the Permit provides tH&AL
exceedances ...are not, in and of themselves, violatignPermit 81.M.63.)
ConsequentlyRlaintiff mustplead facts beyond simply NAL exceedances to st
claim that Defendant has failed to implement adequate BMPs and thus is v
the Permit’s principal Effluent Limitation.

Despite Defendant’'s assertions to the contraBfaintiff meets thi
requirement.In addiion to allegingNAL exceedancesPlaintiff pleadsspecific
violations of the minimum BMPs set forth Permit 8§ X.H.1. Plaintif describes
inadequate implementation of good housekeeping and preventive meatstire
facility, including Defendant failure to cover containers and other indus

materials that are exposed to storm wat€non{pl. 11 66-67.) Likewise, Plaintiff

more

ng

ate a

olatin

192}

\"2J

S

trial

alleges thaDefendanthas failed to ensure that its staff implements the minimum

monitoring and observation requirements pursuarPaomit 8 X.H.1.g. (Seeid.
1984,130-53; Pre Suit Notice6-7.)
Accordingly, Plaintiff plausibly alleges thdbefendantis violating the

Permit’s Effluent Limitations by failing to“implement BMPs that comply with

the. . .requirements of [the] Permit to reduce or prevent discharges of pollut;

[its] storm water discharge in a manner that reflects best indusicyice . . . .” $ee

Permit § V.A.)The CourthereforedeniesDefendant’s motion to dismiss Plaintiff

second cause of action for failure to state a claim.

® CompareDefendant’s reported concentrations of iron (13.3 mg/L), aluminum
mg/L), and copper (0.231 mg/L), (P8it Notice 3) with the corresponding NAL values (1
mg/L, 0.75 mg/L, and 0.0332 mg/L, respective({PermitTbl. 2).
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d. Failure to Comply with Level 1 ERA Requirements
Plaintiff's seventh cause of action goes orallege thatDefendantis out of

compliance with its Level 1 ERstatusobligationsunder the Permit’s performance

measuremergyster—aper seviolation of thePermit (Compl 9 15664) Plaintiff
contendghat Defendants sampling resi$ showNAL exceedances faropperand
zinc, but Defendant failed to address these exceedanidsd._evel 1 ERA plan(ld.
11158-60.) Defendanthallenges this theorgsseling that thePermit“only requires

[it] to sample storm water dischargies TSS [total suspended solidsPil and

Grease, pH, and metals related to its SIC code (501f%n (Fe), lead (Pb), and

aluminum (Al).” Mot. 29:21-23.) Stated differentlybecause Defendant believes it

did not have to sample for copper and zinc to begin with, Deferdatgnds it did

not have to address the heightened levels of these pollutants in its storm wat

discharges under the Permit's ER&rformance measurement scheme
Construing the allegations in the light most favorable to Plaintiff Cibiert
finds Plaintiff plausibly pleads th&tefendant is in violation of the Permit’'s Level
ERA status requirement®ermit 8 Xll describe®efendant’s ERA obligations. ||
providesDefendant mustonduct sampling pursuant XI1.B’s samplingprovisions
andthenconpare the results dhe samplingvith the NAL valuesn Table 2. Seg
Permit 8 XII.A.) Defendantcorrectly argues thainder8 XI.B.6, it is required to

sample storm water discharges for “[tJotal suspended solids (TSS) and oil ang

1
t

grea:

(0&G),” “pH,” and “parameters. . dependent on the facility Standard Industrial

Classification (SIC) code.”See d. 8 XI.B.6.ab, d.) However,§ XI.B.6.c alsg

requires Defendant to samp[a]dditional parameters identified Qipefendant] on

a facility-specific basis that serve as indicators of the presence of all industrial

pollutants identified in the pollutant source assessment (Section X.GS2g"id

§ XI.B.6.c.) In turn, 8 X.G.2 requires thaDefendantassessn its pollutant source

assessmernifaJt a minimum. .. [tlhe pollutants likelyto be presenin industrial

storm water discharges.ld( 8 X.G.2.a.ii)

—-21 - 17cv0425
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Defendantirgueghat because it did not identify “copper or zinc as additi
parameters” for its facility in its Pollution Prevemt Plan pursuant to Pern
88 XI.B.6.c andX.G.2.a.ii., that ends the inquiry. (Mot. 29:24.) The Court |
unconvincedPlaintiff allegesDefendant’s storm water discharges contain zing
copper. (Compl. § 48.)Theseare “common pollutants” that may be present in si
water disbarges from industrial facilitiesSeéePermit Fact Sheet § J.8¢e als(
Permit Tbl.2 (listing NAL values for common pollutant¥Further, Plaintiff claim;
these twagpollutants have been “historically found at the Facility.” (Bret Notice
6.) If these two common pollutants have been historicdtynd at the facilitya
reasonable interpretation of the Permit is that Defendant should have assess

constituentsin its pollutant source assessmerdeq Permit 8 X.G.2.a.ii), anc

analyzed itstormwatersamples accordinglysee id 8§ XI.B.6.c).1° Simply put, the

Permit requires Defendant to analyze, sample, and address exceedances of
pollutants in its storm water discharges that Defenddagedlyis—or plausibly
should be—aware of.

Ultimately, Defedant did analyze its storm water discharges for zing
copper.(SeePreSuit Notice 3.) And, in light of the Permit’'s terms and Plaint
factual allegationssummarized abovePlaintiff plausibly pleadshat Defendants
required to then compare its sampling data withNAL values for copper and zi
in Table 2 of the Permit. Further, because a comparison reveals NAL exce¢
for these common pollutants in Defendant’s storm water discharges, Plaint
sufficiently alleges that the Permit req@ii2efendant taddress these exceedar
in its Level 1 ERA plan(SeePermit 8§ XIl.LA, C.)Given that the compankas

purportedlyfailed to do so, Plaintiff states a cognizable claim that Defendamt

violation of the Permit(See id8 1.M.63 (“A Discharger that doa®ot fully comply

¥ The Court also notes that Plaintiff claims Defendant “has failed to acknoavisosrray
metal and recycling activities under SIC code 5093 it Notice 6.) This SIC code would a
require Defendant to sample for zinc under Permit § XI.B.&eefermitThl. 1.)

- 22 — 17cv0425

onal
nit

U)

and
orm

D

U

sed th
I

)

comn

and
ff's

nc
prdanc
ff alsc

ces

IS

D
SO




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

with the Level [ERA] 1 status . . . is in violation of this General Permi
Consequently, the CoudeniesDefendant’s motion toigmiss Plaintiff's sevent

cause of action for failure to state a claim.

4. ReceivingWater Limitations

Aside from Effluent Limitations, the Permit contaifiReceiving Water

Limitations' in § VI, which are baseith parton Water Quality &andardsTo comply,
with theseseparatdéimitations, “Dischargers shall ensure that industrial storm w
discharges . .do not cause or contribute to an exceedance of any applicablé
quality standards in any affected receiving water.” (Permit 8§ VIRujther
“Dischargers shall ensure [their] discharges . . . do not adversely affect humat
or the environment” and “do nobntain pollutants in quantities that threaten to ¢
pollution or a public nuisance.id. 8§ VI.B-C.)

Water Quality Standards “[c]onsist]] of beneficial uses, water qu
objectives to protect those uses, an antidegradation policy, and polici
implementation.’(Permit Glossary 8.) These standards “are established in Re
Water Quality Control Plans (Basin Plans) and statewide Water Quality G
Plans.” (d.) Further, one component of akér Quality Standards-Water Quality
Objectives—are déined “as limits or levels of water quality constituents
characteristics which are established for the reasonable protection of bensésg
of water or the prevention of nuisance within a specific aréd)’ (

The “EPA has also adopted water quatititeria (the same as objectives)
California in the National Toxics Rule and California Toxics Ruleérmit Glossar
8.) See alsad0 C.F.R. 88 131.36, 131.38. The California Toxics Rule sets

numeric schedule for toxic pollutants and lsggdifferent numeric criteria for th

- 23 - 17¢v0425
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protection of aquatic life and of human heafthd. § 131.38 These criteria “apply

concurrently with any criteria adopted by the State, except when State regulation

contain criteria which are more stringdat a particular parameter and uséd.
8 131.38(c)(1). “If a waterbody has multiple use designations, the criteria

support the most sensitive uséd’ § 131.11(a)(1)Moreover, “thecriteria apply

must

throughout the water body including at fha@nt of discharge into the water body,”

unless the State authorizes a “mixing zone or implementation proceduredd.
§131.38(c)(2)(i).

Typically, if a discharger implements BMPs that meet the TechnelBapec
Effluent Limitations discussed abouwhe discharger will also satisfy the Perm
requirement thats storm watedischargesot cause or contribute to an excaeck
of Water Quality $&andards(Permit Factsheet B.E.) “In addition, however, [the
Permit also makes it clear that, if amgividual facility’s storm water dischar
causes or contributes to an exceedance of a water quality standard, that Di
must implement additional BMPs or other control measures that are tailored
facility in order to attain compliance with the receiving water limitatiolal.; @ccord
Permit 8 I.E.37.Permit 8XX.B requiresa discharger who determines its storm w
discharges “contain pollutants that are in violation of Receiving Water Limitat
to comply with Water Quality Based Cortiee Actions, which impose obligatio
separate from those of Exceedance Response Actigf®As”) that the Cour

considered above.

11 As detailed in the EPA NPDES Permit Writers’ Manual, aquatic life criteria “addr

it's

e

je
schare
to the

ater
ions”
NS

t

eSS

both shortterm (acute) and lontgrm (chroic) effects” of pollution and incorporate three sepafrate

measurements: (Ipagnitude, (2duration, and (3jrequency. (EPA NPDES Permit Writers
Manual 86.1.1.2Pl.’'s RIN Ex2.) The magnitude is defined as the “level of pollutant (or pollu

paramete), usually expressed as a concentration, that is allowalide) " The duration is “[t]he

period (averaging period) over which the in-stream concentration is averagedfmarson with
criteria concentrations,” and the frequency is “[h]Jow often criteray be exceeded.id.) In

contrast, human health criteria “express the highest concentrations of a polataatet not

expected to pose significant long-term risk to human health)” (
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Plaintiff's first claimseeks relief for violation of the Permit's Receiving Arat

Limitations. (Compl. Y 1622.) Defendat moves to dismiss, contending t
Plaintiff's claim is based on an impermissible interpretation of the Permit.

15:22-21:12.)The Court is unpersuadethe Permit requires Defendant tensure
that [its]industrial storm water dischardeto not violateany ofthethreeReceiving
WaterLimitations. GeePermit 8 VI.A-C (emphasis added).) Thus, the Permit
be reasonably intpreted as providinthat if Defendant failso makecertain that it
discharges dmot violate these limitations, it is violatindpe Fermit? In addition

because the Permit incorporatBeceiving Water Limitations based on Wat

hat
(Mot.

ca

\"2J

er

Quality Standards, the Clean Water Act permits a citizen suit to enforce thes

limitations. See, e.gNw. Envtl. Advocates v. City of Portlgrisb F.3d 979, 9800
(9th Cir. 1995)

Plaintiff in turn contends that Defendant has continuously dischanged

contaminated storm water ¥molation of the Permit’fReceivingWaterLimitations

since July 24, 2015. (Compl. 192-08; PreSuit Notice 3.)To support this claim,

Plaintiff alleges Defendant conducts various industrial activities related to it$ usec

motor vehicle parts businesscinding “junk vehicle storage,” “battery remova
and “fluid draining.” (d. 1 45.) Further“various industrial materials comprised

new and used engine oil, affitteze, fuel, batteries, mercury switches, deterg

grease, and solvents are utilizet stored onsite.ld. I 46.)At least some of these

of

ents,

materials are stored outside, and Defendant purportedly fails to cover conttiners

the facility. (Id. 1 66-67.) Thus, Plaintiffclaims“particulates from operations, ail,

12 The prior version of the Permit provided that a discharger would “not be in violati

bn” of

the Permit's Receiving Watdrimitation concerning Water Quality Standards “as long ag the

[discharger] has implemented BMPs that achieve” the Permit’s technolglastisandhas alsg

complied with certain reporting requirementéDef.’s RIN Ex. B. A comparable saféarbor|
provision is not found in the 2015 Permit’'s Receiving Whieritations. SeePermit 8 M.) Rather,

as mentioned, the Permit cautions that a discharger may need to do more than impMR&nt

meeting the Permit’s Effluent Limitations to satisfy theparateReceiving Water Limitations.

(Permit Fact Sheet § I.E.37.)
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grease, suspended solids, hazardous waste, phosphorous, and metals
aluminum, iron, copper, lead and zinc materials are exposed to storm wate
LKQ Facility.” (Id. 1 49.) This polluted storm water is then “discharged from (¢
discharge point at the Facility into the City of Oceanside’s steaier conveyang
systems or directly to the San Luis Rey Rivéid. 1 50.)

In addition Plaintiff asserts Defendant’s polluted disclesrdrom its facility
“cause, threaten to cause, and/or contribute to the impairment of water qualit
San Luis River.” Compl. | 55.)"Elevated levels of bacteria, chloride, phosphc
total dissolved solids, nitrogen and toxicity have resulted in the inability of the
to support its beneficial uségld.) The San Luis Rey River thereforampaired fo,

these items(ld. § 75) And, because Defendant’'s storm water discharges allg

contain suspended soligsnitrogen, phgshorous, and other gatants from its

industrial activities, Plaintiff asserts Defendant’s “polluted discharges cause
contribute to the impairment of water quality in the Receiving Waftéigd. 11 49,
76.) Plaintiff also claims these polluted discharges to the RewgiWaters ar

13 A significant portion of the parties’ briefing is devoted to disputing whether M
Quality Standards apply to the water quality of Defendant’s storm water jeshas opposed
only the eceiving waters.§eeMot. 16:12-21:12; Opp’'n 15:1822:19;see alsdPermit § I.E.36

such
r at tr
ne

e

y in th
rus,

River

gedly

b

and/o

\Vate
to

but seed0 C.F.R. 8131.38(c)(2)(i).) This issue is relevant because it affects what evidenceiPlain

may rely upon to prove its contention that Defendant’s dischargeatributing to exceedandg
of Water Quality Standards in the receiving waters. For example, if ther \Waality Standard
apply directly at the point of discharge from Defendant’s facility, Pfaintay be able to ug
Defendant’s storm water samplimgsults, which show pollutants in excess of these criter

prove this allegation as a matter of |&ee Baykeepef19 F. Supp. 2d &49-50(construing priof

version of the Permit). Regardless, however, whether Defendant’s dischagesiibuting tq
exceedances of Water Quality Standards is ultimately a factual issue.iverdfttat the Court i
considering a motion to dismiss, it must accept as true Plaintiff's allegation thendae®k
polluted discharges are indeed doing so. The Court therefore declines tarteteaibthis point—
what exact evidence Plaintiff will need to introduce to prove this allegatioludingpotentially
sampling results anelxpert testimonySee idat 94750 (resolving a similar dispute at the mot|
for summary judgment phase and concluding the defendant’'s sampling results supptéig
grant of summary judgment in favor of the plaintiff on its claim that the defendentvmlating
the prior Permit’s ReceivingWaterLimitations).
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“harmful to fish, plant, bird life, and human he&akind “threaten to cause pollutign,

contamination, and/or nuisance” to these watéas{{] 104-05.)

Finally, based on Plaintiff separate claim discussed abotl@s case i
allegedly not one where the discharger has complied with the Peififtuent
Limitations, which “typically” resuts in compliance with the PernsitReceiving

Water Limitations as well(SeePermit Factsheet 8.E.) When combined wit

Plaintiff’s other allegationsPefendant alleged lack of compliance with the

Permits Effluent Limitations supports-although it does not establishthe

conclusion that Defendaistalsoviolating the Permis Receiving Water Limitations.

In other words, Defenddmstallegedailure to implement even the Pertsitrinimum

Best Management Practicesay explain why its discharges arsupposedly

contributing to exceedances of Water Quality Standartiee receiving waters

U)

[

Overall, when the Court accepts Plaintiff's factual allegations as true and

draws all reasonablaferences from them in favor of Plaintiff, the Court concludes

Plaintiff plausibly states Defendant is in violation of the Permit's Receiving \\Vater

Limitations. That is, Plaintiff pleads sufficient facts to sate a claim that Defend

ant is

failing to “ensure that [its] industrial storm water discharges”: (A) “do not cause or

contribute to an exceedance of any applicable water quality standards in any
receiving water”; (B) “do not adversely affect human health or the environme
(C) “do not cantain pollutants in quantities that threaten to cause pollution or a
nuisance.” $eePermit 8 VI.A-C.) The Court therefore denies Defendant’'s mo

to dismiss to dismiss Plaintiff's second claim.

5. Pollution Prevention Planand Corresponding Monitoring &
Reporting Program

Affecte
nt”: or
public

tion

Beyond complying with the Permit’s Effluent Limitations and Receiyving

Water LimitationsDischargers are required to develop and implement-gs#eific
PollutionPrevention Plan(See generalliPermit§ X.) The requirements for tH&lan
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include descriptions and assessments of patguallutant sources, minimum BMR

any applicable advanced BMPs, andanitoring & Reporting Progran{id. 8 X.A.)

As indicated abovethe Permits Monitoring & Reporting Prograntequirement

involves(i) monthly visual observatiorend(ii) storm water sampling and analky
of QSEs (Id. 8§ XI.A-B.) Further,within thirty days of obtaining sampling resu

S,

S
ts,

dischargers must upload them to the State Water Board’s Storm Water Multiple

Application and Report Tracking SystetEMARTS’) website. [d. § XI.B.11.a.)
To remain in compliance with tHeermit dischargersustalso“electronically self
report any violations via SMARTS.1d. §1.J.56.)

a. Inadequate Pollution Prevention Plan
Plaintiff’s third cause of action charges that Defendant has failed to impl
an adequate Pollution Prevention Plan. (Compl. {222 Defendant argue
Plaintiff's claim should be dismissed because it “consists of nothing but a cong
label’ that Defendant has failed to implement an adequate Plan under Pern
(Mot. 25:7-8)

The Court disagree®laintiff has furnishedenough facts to state a claim

relief that is plausible on its fateSeeTwombly 550 U.S.at 570. Plaintiff alleges

numerous specific deficienciesbefendant’sPlan both in terms of its developme
and its implementation. CitingPermit 8 X.E’'s Pollution Prevention Planmap
requirements, Plaintiff alleges thaefendants map of its facility “fails to includs
the discharge and sampling locations, identify San Luis Rey as the ‘nearby
body’ and adjacent receiving water, and identify locations where materia
exposed to precipitation, areas of industrial activity subject to the Permit, ing
storage areas, shipping and receiving areas, vehicle and equipment stak
maintenance areas, oraterial handling and processing areaBreSuit Notice6;
see alsoCompl. 1 2.) Additionally, Plaintiff alleges thatDefendantfailed to

adequately account for “its scrap metal and recycling activities under SIC codg

—28 — 17¢v0425
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in the Plan (Pre-Suit Noice 6) Likewise,given Defendans sampling results ar

nd

Plaintiff’'s other claims, Plaintiff plausibly alleges that the Permit requires Defendant

to revise its Pollution Prevention Plan, but Defendant has failed to d&emal(

(alleging Defendant’s Plan has not been updated to address the purponeddins

and egregious water quality violatiofpssee alsd?ermit 8X.B.1 (“The Discharge
shall . . . [r]levise their osite SWPPP whenever necessary|)|JFjence the Cour
denies Defendant’'s motion taschiss Plaintiff's third cause of action for failure

state a claim.

b. Failure to Implement an Adequate Monitoring &
Reporting Program
Plaintiff's fourth cause of action alleg#@sat Defendanthasnot implemenrgd
an adequate Monitoring & Reporting Pragr. (Compl. 1 13639.) Defendar
challenges this claimarguing it should “be dismissed for incorrectly alleg

[Defendant] is required to sample for phosphorous.” (Mot. 28:64see also id.

28:21-29:9.)

The Court rejectthis challenge for two reasonsrdtjthe argumentioes no
address thetherallegations supporting Plaintiff’'s fourth cause of action. Thus,
if Defendant’s challenge had merit, the Court would not doeféndant’sequest t(
dismiss Plaintiff's fourth claim. Second, the Court 8ndefendant’s partig
challengelacks merit. As mentioned above, Defendant must sample “[a]ddi
parameters identified by [Defendant] on a facipecific basis that serve
indicators of the presence of all industrial pollutants identified indHetpnt sourct
assessment (Section X.G.2)SdePermit §8XI.B.6.c.) Defendant’pollutant sourcy
assessment must include “the industrial pollutants related to the receiving wdig
[CWA §] 303(d) listed impairments identified in Appendix 3” of therRie (See id
8§ X.G.2.a.ix)
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Appendix 3 identifies the San Luis R&pver as impaired for phosphorol
(Permit App’x 3.) Further, the Coudccepts as tru®laintiff's assertios that
phosphorus is an industrial pollutant associated xfendans acivities. (Compl.
19 48, 55, 65, 9§ Accordingly, Defendant’s assessment of potential polly
sources should have also identified phosphorus as an “industrial pollutant[]
to the receiving waters witfCWA 8] 303(d) listed impairmenfs (see Permit
8§ X.G.2.a.i¥, triggering Defendant’s corresponding obligation to sample for
pollutant, 6ee id8 X1.B.6.c). Thus, Plaintiff plausiblpleads that the Permit requi
Defendant to address phosphorous in its MonitoringefdRting Program, buhat
it hasfailed to do so. The Court therefore denies Defendant’s request to ¢

Plaintiff's fourth cause of action.

IV. CONCLUSION
In light of the foregoing, dismissing this action under Rule 12(b)(1) and

Is notappropriag. Defendant attacks the sufficiency of Plaintiff's f3eit Notice
under the ®an Water Act but because the notice: (i) made clear with w

US.

tant

relate

this

[€S

iISMis:

b)(6)

nom

Defendant needed to conduct negotiations, and (ii) included sufficient information tc

permit Defendant to ideriyi the alleged violations and bring itself into compliance,

the Court finds that Plaintiff’'s PsBuit Notice was adequate. Hence, the Clean V|
Act confers jurisdiction over this citizen suithe Court isalso unpersuaded H
Defendant’s argument thathtas mooted several of Plaintiff's causes of actio
their entirety.

Furthermore, Plaintiff states cognizable claims for violations of the (
Water Act. Plaintiffplausibly allegeghat Defendants failing to: (1) implement
adequateBest Management Practicd® comply with the Perniis Effluent
Limitations (2) adhere to the requirements of the Pespiérformance measureme
systemthatinvolves Exceedance Responéetions, (3) ensure that the compan

storm water discharges do not atd the Permit'ReceivingWaterLimitations; (4)
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revise ancexecutdts Storm Water Pollution Plan as required by the Permit; ar
implement an adequate Monitoring & Reporting Program. Accordingly, the
DENIES Defendant’smotion todismiss for lack of subject matter jurisdiction 4
for failure to state a claim (ECF No. 7).

IT1S SO ORDERED.

l ].L{{.«:,{ ({ \ "}I:‘f'l ﬁ';‘?‘?:—(

DATED: December8, 2017 o4 Crithia Bashant
United States District Judge
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