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Vorldwide Logistics, Inc. et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JEFF DAUZ Case N0.:17-CV-0441 W (JMA)
Plaintiffs,
ORDER GRANTING PLAINTIFF
V. LEAVE TO DISMISS THIS CASE
AIT WORLDWIDE LOGISTICS, INC, | WITHOUT PREJUDICE [DOC. 20]
Defendath

Plaintiff Jeff Dauzhas filed a motion for leave to voluntarily dismiss the compl
without prejudice. Defenda@tlT Worldwide Logistics, Inc.ppposeshe motion

The Court decides the matter on the papers submitted, and without oral argu
SeeCivLR 7.1d1. For the reasons that follow, the COGRANT S the motionDoc. 20]

l. BACKGROUND

A. Plaintiff's Employment and Termination.

Plaintiff Jeff Dauz is suing hisosfmer employer, AIT Worldwide Logistics, Inc.

(“AlIT”), for breach of contracand other causes of action, stemmiiragm his termination
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from the company after 15 1/2 years working as an account execu@iompl(.T 91)
DauzsoldAlT’s services to clients, and during his timetla¢ companyDauz contends
he developed a substantial book of businesk.|{{14-15; P&A [Doc. 201] 1:21-24.)

Dauz’s compensatioincludedcommissios based on the profits frotns book of
business. @ompl 7 1Q) For most of Dauz’s time at Al'Bales personn&lere able to
track how their accounts were perfongiby logging on to the freightacking system.
(P&A 2:17-21.) Approximately three years before he was fired, AIT switched to a
different systemwhich did not alloncommissioned salespresentativeto personally
monitor their accounts.Id. 2:21-24.) As a resultthey had to assume AIT was paying
them for all earned commissiondd.(2:25-26.)

Approximately six months befoi®auzwas terminatedyne of his largest @nts,
CareFusion, mergealith another companyBedkton-Dickinson (Compl 1 15-19.)
Accordingly, when CareFusion’s contraath AIT wasup for renewal, Dauz began
negotiating withBecktorrDickinsonover a new agreemenBP&A 3:1-11.) As part of
the negotiationsDauz travelled to New Jersey to give a presentation that he allegeq
created. Compl § 16) Shortlytheresfter, Dauz was terminateand
CareFusion/Bddon-Dickinson signed the agreement with AITd. 118.)

B. The Litigation.

On August 4, 2017, Dawommencedhis lawsuitagainst AlTin the San Diego

Superior Court (See Comp). The Complaint alleges breach of contract, among othe

causes of actiormased on AIT’s failure to pay “Plaintiff for all of the accrued but unu
vacation time, personal days and sick time,” and “commissions owed to Plairitif.”
19 26-27.)

! The Complaint is attached to the Notice of Removal [Doc. 1] as Exhibit B [Doc. 1-2].
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On March 3, 2017, AIT removed the case to this Court based on diversity
jurisdiction. (Notice of Removd]7.) On May 31, 2017, the partiesexttled the case
managementonferace, andhe magistrate judge issued the Scheduling Order
Regulating Discovery and Other Praal Proceedings (the “Scheduling Order” [Doc.
9]). The Scheduling Ordeequiredany motion to amend the pleadsfded by July 31,
2017, and all fact discovery completed by December 15, 2&131/{7 Minute Order
[Doc. 8]; Sheduling @der {1 1, 4.)

On July21, 2017 Dauz served AIT withhequest for productionof documents
(Hayes Decl[Doc. 202] 1 4.) AIT responded on August 25, after receiving an exten
of time from Plaintiff, and at some point produced 982 pages of documéd&a. 5(1-3;
Reply[Doc. 23] 3:2325.) However AIT alsoobjected to two requests for documents
relating topre-terminaton commissiononthe basis the Complaionly soughipost
termination commissions.Hayes Declq 5.) The parties met and conferred in writing
regarding the dispute throughout September, and then met and conferred in perso
October 4 (Id.; P&A 5:3-5.) On October 16, the parties filed a Joint Motion for
Determination of Discovery DisputeJt(Mt.[Doc. 17].) On November 1, 201The
magistrate judgessued an order denying Dauréjuest to compel production of the
documentsfinding that the “factual allegations in the Complaint pertain only to-post
termination commissions relating to the CareFusion accoybiscovery OrdefDoc.
18] 3:22-23)

Because the deadline for amemglihepleadings had passed, Dauz’s attorney,
Christopher Hayegelephord AIT’s attorney, David Dow, to ask if AIT would stipula
to allow Dauz to file an amended complaadding allegations for theretermination
commissions (Hayes Decl 6.) During the conversation, Hayesipted out thathe
statute of limitations had not run on anyOHuZs claims, so he codlffile a new lawsuit
seeking the prégermination fees (Id.)

On November 13, 2017, Dow sent Hayes an email statind\thidis not willing

to agree to allow Plaintiff to amend his Complaint to add a new claim... [nor] is my
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client willing to stipulateo Plantiff dismissing his current Complaint without prejudic
in order to refile the lawsuit with a new claim....Hdyes DeclEx. C.) On November
27, Dauz filed the current motion seeking leave to voluntarily dismiss this lawsuit ir

order to file a new lawsuit seeking both pre and-pastination commissions.

[I.  ANALYSIS

Where the defendant has served an answer or surjatiyment motionfFederal
Rule of Civil Procedure 41(a)(2) requires plaintiff to obtain coppraval to dismiss a
complaint without prejudiceBecause AlTiled an answeby the timeDauz sought to
dismissthis case, he must obtatourt approvain order to dismiss without prejudice

“A district court should grant a motion for voluntary dismalssnderRule 41(a)(2)
unless a defendant can show that it will suffer some plain pegpidiceas a result
Smith v. Lenches?63 F.3d 972, 975 (9th Cir. 200&)jtations omitted).“ Legal

prejudicé means prejudice to some legal interesbtmelegal claim someegal

argument” Id., at976 (citation omitted) It focuses on the impact the dismissdl
have on the rights and defeaswailableto adefendant in futurétigation, such as
whether the defendant would lose the federal forustatateof-limitationsargument or
the right to a jury trial._Westlands Water Dist. V. United States, 18 %4, 97 (9th Cir
1996).

Here, AlTessentiallyraiseswo baseless argumesih opposig Dauz’s motion.

First, it contendshat Dauz’s true motive for skieg to voluntarily dismissthe casetems
from his failure to“diligently prosecute his claims....{Opp’'n[Doc. 22] 5:216:2.)
Second, AIT contends it will suffer prejudice if Dauz is allowed to dismiss without
prejudice. [d. 7:21-9:10) The Court will address the two arguments separately.

A. Dauz’s motives in filing the motion.

AIT’s argument that Duaz is seeking to dismiss the lawsuit because he has 1

adequately and diligently conduct discovery is unpersuasive for at least two reasof|
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First,DauZs contention thaheis attemptingo litigateclaims for his pre and post
termination commissions ione lawsuits fully supported by the recordlthough the
order rejecting Dauz document requesisund the Complaint’s factual allegations on
encompassed petrmination commissions, allegations in the Complaint are consis
with Dauz’s belief that he was also seekingrtermination commissi@y This fact is
further confirmed by Dauz’s document requests, and his effocmpelAlT to produce
thedocunerts. Moreover, the week aftédauzs request to compel was deniBduz’s
attorneyHayesrequested that Al§tipulate to an amended complaimat wouldhave
allowed Dauzto asserta claimfor pretermination commissiondt was only after AIT
refused to stipulate #t Dauz filed the current motionn short, Dauz conduct since
July 21, 2017#when he propounded thea@onent requestsis consistent with his desi
to pursue pre and petrmination claims in the same lawsuit.

Secondthe record contradicts AlT’s assertion that Daeeks to dismiss becaus
he failedto adequately and diligently condutiscovery. The Scheduling Order
regulating discoveryasfiled on May 31, 2017essentially openinthe discovery
window. ByJuly 21, 2017Dauzprepared and served AIT withquest for documents
which led to theproduction of 982 pages of documen({See Hayes DedEx. B; Reply
3:24-25.) Dauz also sought more documents whesdrgeda subpoenaluces tecuron
BD Diagnostics, anthreesulpoenan CareFusiatBeckon-Dickinson (Hayes’ Reply
Decl. [Doc. 231] 1 3, Ex. A))

The record alsindicates thaDauz was diligent ipursuing higoretermination

documentequestdrom AIT. In September and @iber 2017, Dauz and AIT were

2 For examplethe Complaint alleges that on “April 6, 2016, AIT terminated Plaintiff's emptytnand
“refused to pay Plaintiff for all commissions owed tmli (Compl § 17.) Because the
CareFusion/Beckto®ickinson agreement had na¢en renewed whebauzwasterminaed, this
allegation must relate to ptermination commissionsThe Complaint also alleges that AIT failed to
“pay Plaintiff all @mmissions owed oaccountdor which Plaintiff was the procuring cause of the
business to AIT.” Ifl. 1 35 emphasis added The reference to “accounts” suggests Datemded to
seek damages for commissions from more than just one account.
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engagedn meet and confer efforts regarditige discovery disputeUnresolvedihe
partiesdraftedandon October 16il edthejoint motion for determination of the
discovery disputéthe “Joint Motion”[Doc. 17]) which wasresolvedon November 1,
2017 (See DiscoverOrder[Doc. 18].F When Dauz approached Atfie following
weekabout amending the Complaint or dismissing the case, more than a month re
before the discovergeadline. (Scheduling @der  4.)

AIT nevertheless insists that Dasidliscovery efforts were inadequdttecausée
did not pursue documents related to gesmination commissionsdid not notice or
take any depositions” and “did not designate an expert withn€@pp'n1:20-2:2) The
first contention is contradicted by Daazhird-partysubpoenasall of which sought

maint

“invoices, bills, payables or requests for payment received by you from or on behalf of

AIT ... and records of all amounts paid and all payments made by you or on your b
to AIT... for services rendered at any time form January 4, 2013 to the pregelayes
Reply DeclEx. Aat pp. 13,5,7.) These supoenas appear to reldteposttermination
commissiongenerated from the CareFusion/Beckiditkinson agreementWith
respect to Dauz failure tonoticedepositionsHayesexplaired that he dichotdo so
because hérst wanted to resolvthe discovery disputand“the scope of the pleadings
(Hayes Reply Dec|Doc. 231] 1 4.) Hayes also explaindgtiatin their view,experts are
unnecessary becseDauZs methodology for proving damages is simple, angdiats
outthat AIT also did not designate an expdReply4:3-9.) These explanations are
reasonabl@nd contradict any suggestion that Dauz was dilatory in pursuing discov
In short, AlThas failed to providany persuasive evidence indicating thauz is
seeking to voluntarily dismiss the case without prejudice becausddteto diligently
prosecute this case

4 While AIT repeatedly characterizes Dauz's discovery efforts as inadequate and lackingenadili
AlT’s purportedly “comprehensive” discovery efforteé Opp’r:28) consisted of “propounding
requests for production and two sets of interrogatories, taking Plaintiffssdemn, and successfully
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B. Prejudice to AIT.
AIT nextarguesthat it will suffer prejudice if Plaintiff is permitted to dismiss thg

lawsuitbecaus@IT will lose “a number of legal arguments that it can presently mak
against [Dauz’s] claims.” pp'n8:12-13.) According tAIT, it will “be deprived of
the res judicata impact of a ruling on the merits..Id. 9:6-8.) Aside from these

conclusory assertion8|T's oppositionfailsto specifically identifyexactly what legal

1Y%

e

argumend it will lose, much less why those legal arguments will not be available in the

new lawsuit, or what exactaimswould be subject to res judicata if the case was not
dismissed.In short, AlIT’s contention is completebaseless

AIT also contendg will suffer prejudice because in the new lawsuitubavill be

“permitted to regather extensive discovery, as well as additional discovery that he failed

to in this action....” Opp’'n8:16-21.) There are at leasto problems with this
argument. First, as discussed above, the Court is not persuaded by AIT’s contenti

Dauz did not diligently pursue discovery. Second, the prospect that AIT will face &

second lawsuit does not constitute legal prejud®eeWestlands Water Dist. V. United

States100 F.3d 94, 96 (9th Cir. 1996]T]he threat of future litigation which causes
uncertainty is insufficient to establish plaint legal prejudicécitations omitted);

Finally, AIT contends that if Dauz is allowed to dismiss the lawsuit, it should

on th

conditioned on payment & T's fees and costs of nearly $70,000. But AIT has failed to

explain why it will not be able to ugke “comprehensive discovery” and “substantial

attending a discovery dispute between the partids5(15-17). Thus, according to AlT, the differen

between “inadequate” and “comprehensive” discovery is two sets of interrogaamidesne deposition|,

though Dauz also issued subpoetiases tecugrand AIT did not.

® The closest AIT comes to identifying a legal argument or right that it might lose ssénting that
Dauz “may also be able to structure the claims in this action so as to dodgejtecsstiation....”
(Opp’'n 8:26—27.) But AIT fails to explain how Dauz could structure the lawsuit so as to dodge fed
jurisdiction. Indeed, AIT’s argument seems somewhat specious givahigha citizen of Illinois
(Notice of Removd] 16), and Dauwill be addng damage kaims, thereby adding to the amount in
controversy. In shorynder these facts, it is difficult to imagine hdauz could avoid diversity
jurisdiction.
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evidence’obtained in tis case in defending against the identical claims [péarzsto
asserin the new lawsuitBecause AlThas failed to identify any discovery, evidence (
work that it will not be able to use in future litigation by Ddoizhis pre and post
termination commissions, the Court finds conditioning Dauz’s dismissal on the gay
of fees and costs is not warrante&@eeCauley v. Wilson754 F2d 769, 7727 Cir.
1985) Koch v. Hankins8 F.3d 650, 6519th Cir. 1993

[ll.  CONCLUSION & ORDER
For the reasons stated above, the CGRANTS Dauz’s motion [Doc20].

Plaintiff has untilMarch 23, 2018to file a dismissal of this case without prejudite.
light of this ruling, all other pending motions [Docs. 24, 26,&€DENIED
WITHOUT PREJUDICE .
Dated: March 12, 2018

homas J. Whelan
ed States District Judge

6 AIT also contends Dauz seeks to dismiss in order to avoid an adverse ruling on the roevitserB
Dauz filed the current motion, AIT had not filed any motions challenging thesnoéfauz’sclaim.
Nor does AIT offer any reasonable explanation as to how the record supports therdrtipatnDauz is
seeking to avoid an adverse ruling. Instead, AlT’s argument appears to sinasly tieé baseless
assertion that Dauz failed to diligently progte this case.Sge Op:3-14.)
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