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pdriguez v. USA D

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

GABRIEL RODRIGUEZRODRIGUEZ Case No.:16-cr-0374W
Petitioner, 17-cv-0513

V.
ORDER DENYING MOTION TO
UNITED STATES OF AMERICA VACATE, SET ASIDE, OR

Respondent CORRECT SENTENCE [DOC. 29]

PetitionerGabriel RodrigueRodriguez a federal prisongsroceedingoro se filed
a motion to vacate, set aside, or correct his sentence pursiide 28, United States
Code, Sectio2255(the “Petition”) (SeePetition[Doc. 29.) Respondentnited States
of America opposes.Sge Opp’'riDoc. 39.)

The Court decides the matter on the papers submitted and without oral argu
SeeCiv. L. Rule 7.1(d)(1). For the reasons discussed below, the D&INTES
Petitioner'sPetition [Doc. 29]
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l. BACKGROUND

On or aboutlanuary 30, 201&Jnited State Border Patrohgentsarrested
Petitioner, an alien previously removed from the United States,-ftezing the Uniteg
Statesan violation of 18 U.S.C. 8326 On February 25, 201 @etitioner agreed to
waiveindictmentto aninformationcharging him withbeing a removed alien found in t
United States in violatioaf 18 U.S.C 81326(3 and (b) (SeeComplaint[Doc. 1j;
Waiver of IndictmeniDoc. 9.)

OnMarch 28 2016 Petitioner plead guilty pursuant to a plea agreefiegiteing
aremoved alien found in the United Staitesiolation of 18 U.S.C. 8326 (See Plea
AgreemenfDoc. 14.1) As part of the plea agreemeRegtitioneragreed to waive his
right to appeal (See idat{ XI.) OnJuly 5, 2016this Court sentenced Petitioner3a@
monthsin custodyfollowed by two years afupervised releas€See JudgmeifiDoc.
22].)

Petitioner appealed the sentenoeOctober 12, 201,6contending thatis trial
counsel failed to object to certain factors used to determine his serarddailed to file
a notice of appeal pursuant to his requéSee Notice of AppefDdoc. 23.) The Ninth
Circuit dismissed the appeas untimely (See 1/11/1Drder of USCADoc. 27.)

OnMarch 14, 201 /Petitioner filedhe Petitionalleging neffective assistance of
counsel OnJune 6, 201,7/Respondertiled a motion foralimited waiver of the
attorneyclient privilege for the purpose of responding to the Petit{@®e Mot[Doc.
36].) OnJune 9, 201,2he Courtgranted Respondent’s moties it found Petitioner
waived the attorneglient privilege with respect to claims asserted in the Petition,
ordered Petitioner’s trial counsel to provide a declaration addressing the @iadns,
issued anewbriefing schedule on the PetitioSeeWaiverOrder [Doc. 37.)

! The Plea Agreement is also attached to Respond@ppssition as Exhibit 3 [Doc. 3%:3
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On September 22, 201 Respondent filed its opposition, including Petitioner’s
trial counsel’s declaration as an exhibit. October 16, 201, 7Petitioner filed his reply.

M. L EGAL STANDARD

Under 28 U.S.C. § 2255, a federal sentencing court is authorized to discharg
re-sentence a defendant if it concludes that “the sentence was imposed in violation
Constitution or laws of the United States, or that the court was without jurisdiction t
iImpose such sentenas, that the sentence was in excess of the maximum authorize
law, or is otherwise subject to collateral attack.” 28 U.S.C. § 2255. This statute is
intended to alleviate the burden of habeas corpus petitions filed by federal prisone
the districtof confinement, by providing an equally broad remedy in the more conve
jurisdictionof the sentencing courGeeUnited States v. Addonizj@42 U.S. 178, 185
(1979);Hernandez v. Campbel04 F.3d 861, 864 n.4 (9th Cir. 1999).

The remedy available under § 2255 is as broad and comprehensive as that
by a writ of habeas corpug§eeUnited States v. Addonizio, 442 U.S. 178, 4851
(1979). But this remedy does not encompass all claimed errors in conviction and

sentencing.ld. at 187. A mere error of law does not provide a basis for collateral af

unless the claimed error “resulted in a complete miscarriage of justice or in a proce

inconsistent with the rudimentary demands of fair procedus@rhilton v. United
States 67 F.3d 761, 7684 (9th Cir. 1995) (quoting United States v. Timmretkl U.S.
780, 78384 (1979)).

I1l. DISCUSSION

A. ThePetition L acks Merit.
Petitioner argugthat he is entitled to vacate, set aside, or correct his sentenc

becausgamong other tinigs,his attorney providedaheffectiveassistancéy: (1)failing to
review the plea agreement with Petitign@) failing to file an appeal; and3) failing to
object to a 12 level sentencing enhancement for a previous state law drug coawidti
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thevalidity of his deportation pursuant to that convictfoPet.5, 14) Respondent
arguedhat Petitionehasfailed to establish a valid claim for ineffective assistance of
counsel. Qpp'nat4:8-12)

A defendant can waive the right to file a 8226&tion if a plea agreement waives
the right to collateral attack, and the waiver is knowingly and voluntarily nuded
States v. Lenieab74 F.3d 668, 672 n.3 (9th Cir. 2009). However, a defendant has 1

possibility of collaterally attacking his sentee when &2255 motion is based on

ineffective assistance of counsas it relates to a plea agreemémtdleton v. United
States46 F.3d 1143 at *1 (9th Cir. 1995).
In Strickland v. Washingtqrd66 U.S. 668 (1984), the Supreme Court establish

two-prong test to determine whether counsel’s assistance was so defective as to r¢

reversal of a conviction. First, petitioner must show that counsel’s performance we
deficient. Id. at 687. In order to prove deficient performance, petitioner must
demonstrate that counsel “made errors so serious that counsel was not functioning
‘counsel’ guaranteed the defendant by the Sixth Amendméht.tTn other words,
petitioner must demonstrate that counsel’s representation kel la@objectivestandard
of reasonableness, considering all the circumstances presented in a particulia:. ehs

688. The Supreme Court further elaborated that there is a “strong presumption thg
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counsel’s conduct falls within the wide range of reasonable professional assistdnce. . . .

Id. at 699.

The second prong of titricklandtest requires petitioner to prove that counsel
deficient performance prejudiced the defenSt&ickland 466 U.S. at 687In order to
prove prgudice, petitioner must demonstrate that counsel’s errors were so serious

deprive the defendant of a fair and reliable trldl. Otherwise stated, the petitioner my

2 Petitioner’s Petition also claims ineffective assistance of counsel for failivigjigot to a two point
sentencing enhancement due to Petitioner being on prolaatibe time of the offense?¢t.9.)
However, Petitioner concedes this issue in his ReBigply3.)
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demonstrate that there is a reasonable probability that, but for counseltss/defec
assistance, the result of the proceeding would have been diffédteat.694.

First, Petitionelasserts hiattorney failed to communicate the cartgeof the plea
agreement with him(Pet.14.) Specifically,Petitionercontends the peeagreement wa
not explained to him in Sp&h, and therefore he wasawarethe agreemenwaived his
right to appeal(Reply2.) Petitioner’s claim, however, is not consistent with the reco
Contrary toPetitioner’sclaim, his trial counsdias submitted a declaratiessertinghe
always reviews plea agreements with his clients, and accordingly revitatigdner’s
plea agreementith him before sumitting it to Respondent (Rexrode Supplemental
Decl.[Doc. 391] 1 2) Consistent with trial counsel’s declaratidtetitioner
acknowledgedt his change of plea hearing that the plea agreement was read to hi
Spanish, he understood the contents of the agreement, and he had enough time tc
the agreement with his attornefOpp’n, Ex.21 (“PleaTranscript’[Doc. 392]) 4:13-
21)

Next, Petitioner claims his counsel was ineffective for failing to file an appeal
asking for counsel to do sd?€t.5.) In his plea agreement, Petitioner waived all rights
appeal, except for a collat attack based on ineffective assistance of counsel or if t
court imposed a sentence above the high end of the guideline r&hgge Agreement
[Doc. 14] 11:39). Petitioner was sentenced to 37 months, which is the low end of tf
guidelines, so Pettiner has no right to appeal based on the length of his sentence.
(Opp’n, Ex.4 (“Sentencing TranscripfDoc. 394]) 7:12-22.) Further, Petitioner'srial
counsel’s declaration states there is no record of Petitioner requestimig to file an
appealand regardless, his practice is to file a notice of appeal when requested by 1
even if the client waived appeal in a plea agreement and the client has been couns
against appealingRexrode Decl[Doc. 396] 1 2.)

Finally, Petitioner alleges ineffective assistance based on his counsel’sttailur

contest a 12 level sentencing enhancement for a priotti@rfligking conviction and for
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not challenging thealidity of his deportation pursuant to that convicti{fet.8, 14).
Petitioner’strial counsel’s declaration states he reviewed Petitioner’s state convictig
possession of a controlled substance for sale, determined it qualified for the 12 lev
enhancementinddeterminedstaterecordsshowed the state court twice informed
Petitionerhis plea would result in deportatioRexrodeDecl. | 2.) Petitioner’s trial
counsel’s evaluation also determined there was no basis to contest Petitioner’s rer
from the United States based on due procé&s3.State recordsonfirmat the time of
Petitioner’s nolo contendere plea, Petitioner was informed his plea would result in
deportation. Qpp’n, Ex.7 (‘California“Nolo” Plea Transcrit[Doc. 397]) 11.)

As there is no basis to conclude Petitioner’s trial counsel’s cofellbtlow an
objectivestandardf reasonableness, the Court firls ineffective assistance of couns
claims lack merit.SeeStrickland 466 U.S. at 687Regardless, Petitionsrclaim

attacking the sentencing levels and validity ofdeportatiorarenotvalid clains for
ineffective assistanda a 82255 motion. Petitioner was advised of the maximum
sentence he could face under the plea agreement, and as previously determindd, {
that agreement knowingly and voluntarily with effective assistance of counsel.
Petitioner’s claims attacking the factors contributing to his senteeceforeare the sort
of collateral attackprohibited by his plea agreement. Because Petitioner entered th
agreement knowingly and voluntarily, and waived his right to appeal or challenge H
sentence, this Court lacks jurisdiction to consider any collateral challenge to his
conviction and sentenc&eeUnited States v. Harris, 628 F.3d 120207(9th Cir.

2011)(recognizing that if sentencing stiptitan’s waiver of the right to appeal was val
the court need not consider Petitioner’'s remaining claims).
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V. CONCLUSION & ORDER

For the foregoing reasons, the CADENIES Petitioner’'s§ 2255motionto
vacate, set aside, or correct his sent¢boe. 29].

IT ISSO ORDERED.
Dated: February 23, 2018

homas J. Whelan
ted States District Judge

16-cr-0374W
17-cv-0513




	I. Background
	II. Legal Standard
	III. Discussion
	A. The Petition Lacks Merit.

	IV. Conclusion & Order

