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LAUS LLC et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DAVID C. KOTULSKI, Case No0.:3:17-cv-00527AJB-BGS
Plaintiff,

ORDER GRANTING IN PART AND

DENYING IN PART PLAINTIFF S

FCA US LLC, a Delaware Limited MOTION FOR ATTORNEYS’ FEES ,

Liability Company; and DOES 1 through COSTS, AND EXPENSES

10, inclusive

V.

Defendant, (Doc. No.78)

Before the Court is Plaintitbavid C. Kotulski’'s(“Plaintiff”) motion for attorneys
fees costs, and expensdg®oc. No.78.) Defendant FCA US LLC (“FCA”) opposeitie
motion (Doc. No0.85.) For the reasons stated herein, the CGIRANTS IN PART AND
DENIES IN PART Plaintiff smotion with a reduction of fees aetforth in detailbelow.
l. BACKGROUND

This casearisesout of the purchase of a new 2011 Jeep Grand Cheltkee
Vehicle”) for a sales price &#43,484.48 TheVehicle was manufactured and distributed
by Defendant FCA US LLOwhich provided a written warranty with the Vehidlgithin
the applicable warranty period, the Vehicle exhibited repeated stalling, intetrhetsh
shifting or jerking, issues recognizing key fob, transmission unable to shift to par
lamp assembly replacement, engine misfire, U connect system malfunction, and

recalls. Despite numerous attempts by FCA to fix Plaintiff's Vehicle, the prob
1
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persisted.Plaintiff eventually contacted FCA customer serviceOatober 2015and
requested they repurchase the Vehicle. F§Acted Plaintiff's requesklaintiff filed his
Complaint in San Diego Superior Court on July 21, 2@lléging violations of the Son(
Beverly Act and fraudulent concealment. The action was removed to this Court on
16, 2017.0n November 4, 201,%he parties filed a joint settlemer@n Decemberl(,
2019, Plaintiff filed his motion for attorneys’ feegosts, and expenses)d FCA oppose
the motion (Doc. Nos.78, 85.) This order follows.
. LEGAL STANDARD

“In a diversity case, the law of the statewhich the district court sits determin

whether a party is entitled to attorney fees, and the procedure for requestingra of

attorney fees is governed by federal la@arnes v. Zaman#88 F.3d 1057, 1059 (9th Cj

2007);see also Mangold v. Cal. Public Utilities Commév F.3d 1470, 1478 (9th C
1995) (noting that in a diversity action, the Ninth Circuit “applied state law in detern
not only the right to fees, but also in the method of calculating the fees”).

As explained by the Supreme Court, “[u]nder the American Rule, ‘the prev
litigant ordinarily is not entitled to collect a reasonable attorneys’ fea the loser.”
Travelers Casualty & Surety Co. of Am. v. Pacific Gas & Electri¢c &40 U.S. 443, 44
(2007) (quotingAlyeskaPipeline Service Co. v. Wilderness Socidi®1 U.S. 240, 24
(1975)). However, a statute allocating fees to a prevailing party can overcome thad
rule. Id. (citing Fleischmann Distilling Corp. v. Maier Brewing C&86 U.S. 714, 71
(1967)). Under California’s SorBeverly Act, a prevailing buyer is entitled “to recovel
part of the judgment a sum equal to the aggregate amount of costs and expenses,
attorney’s fees based on actual time expended, determined by the court to ha
reasmably incurred by the buyer in connection with the commencement and pros¢
of such action.” Cal. Civ. Code § 794(d).

The SongBeverly Act “requires the trial court to make an initial determinatio
the actual time expended; and then to ascertaith@hander all the circumstances of

case the amount of actual time expended, and the monetary charge being made fo
2
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expended are reasonabldélightingale v. Hyundai Motor Ameri¢c@1 Cal. App. 4th 99

104 (1994). The court may consider “factors such as the complexity of the ca

procedural demands, the skill exhibited, and the results achidget.the court finds the

time expended or fee request “is not reasonable under all the circumstances, then
must take this into account and award attorney fees in a lesser anhduUi#.prevailing
buyer has the burden of showing that the fees incurred were ‘allowable,” were ‘reag
necessary to the conduct of the litigation,” and were ‘reasonable in amadnfquioting
Levy v. Togta Motor Sales, U.S.A., Inel Cal. App. 4th 807, 816 (1992%ke also Goglif
v. BMW of North Americad.LC, 4 Cal. App. 5th 462, 470 (2016) (same). If a fee reqg
Is opposed, “[gleneral arguments that fees claimed are excessive, duplicative|aed
do not suffice.”Premier Med. Mgmt. Sys. v. Cal. Ins. Guarantee As368.Cal. App. 4tf
550, 564 (2008). Rather, the opposing party has the burden to demonstrate the ho
are duplicative or excessivd. at 562, 564see also Gorman v. Tasagg Dev. Corp.178
Cal. App. 4th 44, 101 (2009) (“[t}lhe party opposing the fee award can be expe
identify the particular charges it considers objectionable”).

.  DISCUSSION

As a prevailing buyer, Plaintiffs entitled to an award of fees and costs under

SongBeverly Act.SeeCal. Civ. Code § 1794(dyee also Goglind Cal. App. 5th at 47(
Here,Plaintiff moves the Cour(l) for an award of attorneys’ fees pursuantC#difornia
Civil Code § 1794(d) under the “lodestar” method in the amour$4#,300.00, (2) for a
“lodestar” modifier of0.5 under California law, in the amount d245150.00 and (3) to
award actual costs and expenses incurred in the amount of $29, Fadi8if requests «
total of $.01,61295 in attorneysfees, costsand expensegDoc. No. 781 at 7) FCA
acknowledgedPlaintiff is entitled to recover attorney$eesand costs but argues th

amount requested is unreasonatild should be reduce(Doc. No.85at5-6)

! This total amount is slightly modified from Plaintiff's briefing to account forabwial time Plaintiff'g
counsel spent on drafting the reply brief in support of the motion for attorneys’ fees.
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A. Plaintiffs Motion for Attorneys’ Fees

First, Plaintiff seels $27,785.00for work completed bythe Knight Law Group
(“KLG”) and$20,515.000or work completed bXLG’s co-counse|Wirtz Law. (Doc. No.
78-1 at 13) This totals$48,30Q00in attorneys’ feegor both law firms

1. Hours Worked by Counsel

A fee applicant must provide time records documenting the tasks completed
amount of time spenSeeHensley v. Eckerhart461 U.S. 424, 424 (1983yVelch v.
Metropolitan Life Ins. C9.480 F.3d 942, 9486 (9th Cir. 2007). Under California law
court “must carefully review attorney documentation of hours expended”’ to detgq
whether the time reported was reasonaliktchum v. Mose24 Cal. 4th 1122, 113
(2001) (quotingSerrano v. Priest20 Cal.3d 25, 48 (1977)). Thus, evidence provide
the fee applicant “should allow the court to consider whether the case was overtstaf

much time the attorneys spent on particular claims, and whether the hours were rea

expended.’Christian Research Inst. v. Alnat65 Cal. App. 4th 1315, 1320 (2008). T

court must exclude “duplicative or excessive” time from its fee aw@rdciano v.
Robinson Ford Sales, Ind44 Cal. App. 4th 140, 161 (2006ge also Ketchun24 Cal.
4th at 1B2 (stating“inefficient or duplicative efforts [are] not subject to compensatio
The billing recordssubmitted byKLG indicate tfat its attorneys expended6.1
billable hours on this casehile Wirtz Law billed 557 hours to thenatter (Doc. No.78-
2 at 35; Doc. No.783 at 12.) FCA objects to the reported houmsrguing there wal
duplication, as well as other excessive rates or time billed. (Doc8Mat 6—-11) In
particular, FCA listsnumerousobjections where billing entries were either excess
duplicative, or included clerical work. The Court will address each objection below
e FCA objects to thé1,040.00billed by partner Richard M. Wirtz of Wirf

Law to get up to speed, affitjeview andanalyze client fil€. (Doc. No.78-

3 at9.) The Court finds that this entry is mostly reasonable to ensur

counsel is up to data the matterHowever, the Coumtill, in its discretion

4
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reduce the fees by $300.00 to endinad reasonable time wasgpent on this

activity.

FCA disputes three entries totaling $1,265.00 billed by KLG for
Plaintiff's counsel offers to the public asfaee evaluatiori.(Doc. No.85 at
7.) FCA maintains these entries are undated, and there is no evidenc

fee greement was even in place when these tasks occudgdli{e Court

agrees with FCA and in its discretion, will exclude $700.00 from 6l

recoverable fees.

FCA objects to th&2,065.0billed by attorneyAmy Morseof KLG for the
5.9 hours spent draftingritten discovery. FCA contends Plaintiff’'s coun
propounds the same discovery requests in every lemon law action KLG
against FCA on behalf of different plaintiffs. (Doc. N &t 8.) While
Plaintiff argues these amounts are reasonable, the Court agrees with F
these amounts are slightly excessive particularly givenAthigt Morseis a
partner at KLG, and this level of work should primarily consist of adaj
templates. Thus, the Court, in its discretion, will reduce KLG’s recove
feesby $1,000.00.

In FCA’s next objection, FCA opposes the $2,085billed by attorney
Alistair Hamblin of KLG for drafting Plaintiff’'s motion to remand, which w

A4
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ultimately denied. (Doc. No.3at 8.) Because the Court denied the motjon,

and because the mmon would have been a templataven exercisehe Court
will reduce KLG's fees by2,795.00See Ferrigno v. Philips Elecs. N. A
Corp., No. G09-03085 RMW, 2009 WL 10692955, at *5 (N.D. Cal. Nov
2009) (“Plaintiff seeks to recover reasonable attorneys’ fees incurrec

result of litigating against defendants’ removal. [] Plaintiff's motion is de

m.
51
1 as

nied.

Because the court has denied the motion to remand, there is no basis up

which to award attorneys’ fees.”).
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e FCA seeks for the Court to excluid25.00from KLG's fees. (Doc. N0o85

at 8) FCA explains attorney Alistair Hambliof KLG billed $2,210.00 for
6.8 hours spent attending the depositions of dealership personnel, ing
travel and drafting a memorandunid.f Because KLG blochilled, it is
unclear how much of the time was spent on travel versus conductif

depositioror draftingthememorandumThe deposition transcripts, howev

indicate that the total deposition time was less than 2.5 Hadijd=CA argues

that courts routinely rede the amount recoverable for travel by half,
thus, the Court should reduce the fee$8%5.00.This amount represerse
hour of travel time at $/hr. The Court mostly agrees with FCA, but in
discretion, will reduce KLG’s fees by80.00 to erure a reasonable rate
travel time.Seen re Washington Public Power Supply Sys. Dec, 1&.F.3d
1291, 129899 (9th Cir. 1994).

Similarly, attorneyConstance Morrisoaf KLG billed $2,925.00 for 7.8 houy

spent attending Plaintiff's deposition, including travel and draftin
memorandum. (Doc. No. 85 at 8.) Because KLG bloitlled this time, it iS
unclear much how of the time was spent on travel versus on the depos

on drafting the memorandum. FCA estimates thate hours werespent

travding andrequests &562.50reduction. In its discretion, the Court wi

instead reduce KLG’s fees by@.00 to ensure a reasonable rate for tr
time.

Attorney Russell Higgins of KLG billed $1,935.00 for 4.3 hours s
attending Richard Schmidt's deposition, including travel and drafti
memorandum. (Doc. No. 85 at 9.) Because KLG bloitlled this time, it iS
unclear much how of the time was spentti@vel. FCA requests $225.00
reduction. The Court will instead reduce KlsGees by $00.00 to ensure

reasonable rate for travel time.
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Attorney Lauren Martin of KLG billed $1,292.50 for 4.7 hours spent attending
Dr. Barbara Luna’s deposition, including travel and drafting a memorandum
(Doc. No. 85 at 9.) Because KLG blebkled this time, it is unclear mugh
how of the time was spent on travel. FCA requests a $137.50 reduction. Tt
Court will instead reduce KLG's fees by $70.00 to ensure sonzdole rats

U

for travel time.
Attorney Jessica Underwood of Wirtz Lavilled $4,000.00 for 10.0 houfs
spent attending Anthony Micale’s deposition, including travel to and from the
deposition. (Doc. No. 78 at 10.) Becaus@/irtz Law block-billed this time,
it is unclear much how of the time was spent on travel. FCA requests :
$800.00 reduction. The Court will instead redu@irtz Law’s fees by

$500.00 to ensure a reasonable rate for travel time.

QO

FCA points outattorney Kristina Stephensd@@heang of KLG billed 2.
hours, for a total of $1,087.5@,review and summaréPlaintiff's deposition
which lasted less than 2.5 hours. (Doc. No. 85 at 9.) FCA contends this amou
should be excluded because a different attorney attended the deposition a
also prepared memorandumld.) To account for any duplication in effoft,
the Court will reduce KLG's fees by $600.00.

FCA next disputes th$330.00billed by partner Steve Mikhov of KL@nd
the $360.00 billed by Erin Barns of Wirtz Law for reviewigditing and
billing. (Doc. No.85at 10.) The Court agrees Plaintstounsel may not be
compensated for purely clerical and administrative taSee Castillo
Antionio v. Igbal 2017 WL 1113300, at *7 (N.D. Cal. Mar. 24, 2017). Thus,
these amounts will be excludedm KLG and Wirtz Law’sfees.
FCA asserts there was duplication in Plaintiff's counsel’s preparation of the
Mandatory Settlement Conference statement. (Doc. 8%ocat 10.) Amy
Rotman of Wirtz Law billed $900.00 for two hours spent drafting, reviewing,

7
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In summation, KLG's total recoverable fee amount is reducedb$9%.00 This
brings KLG’srecoverabledes down to a total o%,090.00Wirtz Law’s fees are reducse
by $4,010.00 This places Wirtz Law’'$ees to a total of 16,50500.

FCA next argues Plaintiff fails to offer any admissible evidence to support the
rates of their counsel for lemon law work. (Doc. No. 85 at 11.) HowéiverCourt iS

satisfied with the bases for Plaintiff's counsels’ hourly rates. Particulariptiflarovides

andrevising an MSC Statement. However, KLG represented in its inutat
Natalee Fisher billed $600.00 to draft the statem@&uc. No. 782 at 24.)
Plaintiff concedes “[i]t was a mistake for both KLG and Wirtz Law to pre
the MSC statement.” (Doc. N87 at5 n.1.) As Wirtz Law was trial couns
at the time, the Court will credit Wirtz Law’s time completing this task,
deductthe duplicative600.00from KLG'’s fees.

Finally, FCA takes issue with the time billed to draft the briefs in supjbq
Plantiff’'s motion for attorneys’ fees. First, Wirtz Law bille®il,575.00for
drafting the instanfee motion (Doc. No. 783 at 12.) Because the motion
largely a templatelriven activity, the Court will reduce Wirtz Law
recoverable fees by $500.00 for the work completed on the motion. As
reply brief, Wirtz Law billed $5810.00 to draft the brief. (Doc. No. ¥ at

2.) Because counsel has an abundance of experience in drafting rej
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lemon law matters, anokecausehe work should have been at least partially

templatedriven, the Court will reduce the amount recoverable for the r¢
brief by $1,000.00. Finally, Wirtz Law may not be compensated $1,350.
the “anticipated” time for traveling to and appearing for the hearing on ir

fee moton. The hearing on this motion was vacated by the Court

conclusion that the matter was suitable for determination on the papers.

No. 88))

2. Hourly Rates
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ample evidence, including surveys of the hourly rates of similar attorneys with 9
experience and qualifications. (Doc. No-F&t 14.) Thus, the Court finds the rates c
for all attorneys supported by evidence and reasonable.

3. Lodegar Calculation

The lodestar method calculates attosidges by “by multiplying the number ¢

simila
ted

Df

hours reasonably expended by counsel on the particular matter times a reasonable ho

rate.” State of Fla. v. Dunné@15 F.2d 542, 545 n.3 (9th Cir. 1990iting Hensley 461
U.S. at 433)see also Laffitte v. Robert Half Int’l Ind Cal. 5th 480, 489 (2016).

LAW FIRM LEGAL PROFRESSIONAL | HOURS RATE LODESTAR
Knight Law Group Alastair Hamblin 21.2 $325 $6,890.00
Amy Morse 13.9 $350 $4,865.00
Constance Morrison 7.8 $375 $2,925.00
Kristina Stephenseheang | 13.9 $375 $5,212.50
Lauren Martin 4.7 $275 $1,292.50
Natalee Fisher 2.4 $250 $600
Russell Higgins 7.1 $450 $3,195.00
Steve Mikhov 51 $550 $2,805.00
Knight Law Group Total $27,785.00
Wirtz Law Richard M. Wirtz 7.2 $650 $4,680.00
Jessica R. Underwood 13.2 $400 $5,280.00
Andrea Munoz 0.70 $200 $140.00
Rebecca Evans 8.2 $200 $1,640.00
Amy R. Rotman 6.4 $450 $2,880.00
Erin K. Barns 13.1 $450 $5,895.00
Wirtz Law Total $20,515.00
TOTAL $48,300.00

Here, with no adjustments to the reasonable hoatgsand hoursthe totalamount
of feesfor both KLG andWirtz Law is $48,300.00 Taking into accounthe previouky
notedreductionsthe total lodestar amount $21,090.00for KLG's fees ands16,505.00

for Wirtz Law’s fees. ThereforePlaintiff's counsels’ total lodest@mount is$37,595.00
9
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4.  Application of a Multiplier
Once a court has calculated the lodestar, “it may increase or decrease that
by applying a positive or negative ‘multiplier’ to take into account a variety of other fa
including the quality of the representation, the novelty and complexity of the issu
results obtained, and the contingent risk presentedfitte, 1 Cal. 5th at 50 (citation
omitted);see alsdKetchum v. Mose24 Cal. 4th 1122, 1132 (200{ndicating the cour

may adjust the fee award considering “the following factors: (1) the novelty andildyfti

of the questions involved, (2) the skill displayed in presenting them, (3) the extentlig
the nature of the litigation precluded other employment by the attorneys, (4) timgeot]
nature of the fee award.

Here, Plaintiff seeka 0.5 multiplier based on the risk of taking this case ¢
contingent fee basis, the substantial costs advanced, the result achnel/éte delay i
payment. (Doc. No.781 at 20.) Significantly, however, this case did not pres
particularly novel or difficult questions of law or fact. Indeed, the issues related f{
alleged déect in FCA’s vehiclesvere addressed Melasco, et al. v. Chrysler Group LL
Case No. 2:1:3xv-080806-DDP-VBK andHall v. FCA US LLC Case No. 1:16v-0684
JLT. Thus, the issues presented in this action weraumiguely complex.SeeSteel v
GMC,912 F. Supp. 724, 746 (N.J. Dist. 199%he issues in lemon law litigation are 1
complex and do not require a significant amount of legal analysis or novel plea
Additionally, it is highly unlikely that the litigation of this specific case precluded col
as lemon law attorneydrom taking on other matterd=inally, the Court finds th
contingent nature of the fee award is outweighed by the other fagspesciallyin this
action where the disputed facts and issues to be resolved were mindead, there wa
nothing unusual about thissethat would put counsel gteatrisk for accepting the matts
on a contingent basiéccordingly, the Court declines to award a multiplier &nds the

lodestar amount d§37,595.00asreasonable.

B. Plaintiffs Request for Costs

Plaintiff also requests2®,162.95n costs. (Doc. No78-1 at24.) FCA states it will
10
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contest Plaintiff's purported costs and expenses after Plaintiff properly refilesliha$
Costs in compliance with the Local Rules. (Doc. 86 at 6.) The Clerk of Court h:
directed that Plaintiff's “Bill of Costs must be filed within fourteen days after ent
judgment.” (Doc. No. 80.) As such, the Court will defer ruling on Plaintiff’'s cost a
time. Plaintiff is to refilehis Bill of Costs after entry of judgment.
IV. CONCLUSION
Based upon the foregoing, the COORDERS as follows
1. Plaintiff's motion for fees iISGRANTED in the modified amount ¢
$37,595.00and
2. Plaintiff mustREFILE his Bill of Costs in accordance with Local R
54.1.

IT IS SO ORDERED.

Dated: November 25, 2020 QW@ ,é

Hon. /Anthony J .C]g;clttaglia
United States District Judge
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