Luminence, LLC v. Top Lighting Corporation et al
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
LUMINENCE, LLC CASE NO. 17¢v1110-WQH-BLM

Plaintiff,
ORDER
VS.

TOP LIGHTING CORPORATION;
JULIUS, INC.,

Defendants

HAYES, Judge:

The matter before the Court is the Mutifor Default Judgment filed by Plaintiff

Luminence, LLC. (ECF No. 6).
I. Background

On May 31, 2017, Plaintifinitiated this action by filing a Complaint again
Defendants Top Lighting Corpation (“Top Lighting”) andJulius, Inc. (“Julius”).
(ECF No. 1). Plaintiff brings a causé action for direct copyright infringeme
pursuant to 17 U.S.C. 8§ 101 et seq. agddefendants. The Complaint alleges t

Plaintiff is a limited liability company thdtreates and sellsih and unique fiber optic

light-up accessories, including but not limited to, its Glowbys® brand
attachments.”Id. § 2,7. The Complaint allege®)n February 26, 2013, Plainti

obtained a registration with the United 8&Copyright Office, Registration Number

VA 1-897-465, for the photographic work entitled Girl Wearing Glowbys 1
‘Copyrighted Work’).” Id. 1 9. The Complaint allegéisat Defendants “create][] ar
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sell[] novelty items . . . including fiber optic light-up accessories” and “dire
compete[] with Plaintiff withregard to the sale otder optic light-up accessoriesld.
112. The Complaint alleges that Defendapégkaging for hair clip products availat
from online listings on Amazon and eBay “display[s] an infringing copy of
Copyrighted Work.” Id. 1 13-17. The Complaintleges, “Plaintiff has neve
licensed, authorized, or otherwise perndittee Defendant[s] to reproduce, distribt
display or otherwise use the Copyrighted Warkd that “[d]espite multiple notices ar
demands, Defendant[s] willfully and intemially continued to infringe on Plaintiff’
exclusive copyright in the Copyrighted Workid. 1 11, 18.

On June 3, 2017, Plaintiff filed Proaff Service with respect to both Ty
Lighting and Julius. (ECF No. 3). Thedef of Service states that service W
completed with respect to both Defendatfirough personal service on Andrew K
who is designated by law to accept service of process for both Defentthnts.

On August 18, 2017, Plaintiff filed a reidor entry of clerk default as 1
Defendants Top Lighting antilius. (ECF No. 4)In suppor of the reques for entry
of clerk default Plaintiff subnitted the declaration of Matthew Capron, counsel
Plaintiff, wha state( thai the time for Defendants to answor otherwise move wit
respec to the complain has expirec anc thar Defendant have not filed ar answe or
otherwise moved with respect to the Complaint. (ECF No. 4-1).

On Augus 22, 2017 the Clerk enterer Defaull a< to Defendant Top Lighting
and Julius. (ECF No. 5).

On Augus 23,2017 Plaintiff filed the Motion for Default Judgmen (ECF No.
6). The record reflects that Defendants hawetfiled any response to the Motion |
Default Judgment.

[I. Discussion

Plaintiff contend thaiit is entitlec to Defauli Judgmer pursuar to Federe Rule
of Civil Procedur 55(b) (ECF No. 6). Plaintiff contends that the specific relief sot
by Plaintiff is “factually supporte ancauthorizeiby law” anc Defendant have “never
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answere the Complain or soughreliet fromthe Clerk’s Certificate of defaul against

them.” (ECF No. 6-1 at 1). Plaintiff contends that it is entitled to $30,000 in statutory

damage: ar injunctior agains future similar misconduc, and attorney’s fees ar
expenses in the sum of $4,6€ld. at 4-5.

A. Default Judgment

Rule 55(a) of the Federal Rules of {LRrocedure requires that the Clerk of
Court enter default “when a party againmgtom a judgment for affirmative relief
sought has failed to pleadatherwise defend, and thatltae is shown by affidavit o
otherwise.” Fed. R. Civ. P. 55(a).

Rule 55(b)(2) of the Federal Rules ofiiCProcedure provides that the court m

grant a default judgment aftéefault has been entered by tblerk of the Court. Fed.

R. Civ. P. 55(b)(2). “Thgeneral rule of law is thajpon default the factual allegatio
of the complaint, except thoeaating to the amount of damagevill be taken as true
TeleVideo Sys., Inc. v. Heidenth8P6 F.2d 915, 917-18 (9th Cir. 1987) (inter

guotation omitted) (quotinGeddes v. United Fin. Grpb59 F.2d 557, 560 (9th Cir.

1977)). The Court of Appealss instructed courts to consider the following fac
when determining whether a default judgment should be granted:
(1) the possibility of gretjudice to thegantiff, (2) the merits of plaintiff's
substantive claim, (3) the sufficienof the complaint, (4) the sum of
money at stake in the action; (5) the possibility of a dispute concerning
material facts; (6) whether the defwas due to excusable neglect, and
§7) the strong policy underlying the Federal Rules of Civil Procedure
avoring decisions on the merits.
Eitel v. McCoc, 782 F.2d 1470, 1471-72 (9th Cir. 1986).
Plaintiff hasdemonstrate thai Defendant were duly servec (ECF No. 3). The
docke reflect: thai Defendant have failed to file anyresponsiv pleading The Clerk
of the Couri has enterer defaul agains botr Defendants (ECF No. 5). The factuz

allegations of the Complaint are sufficient to sustain Plaintiff's claim for copy
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infringement See ECF No. 1. To state a claim for copyright infringement, a pIai;]tiff

mus allege “(1) ownershi} of a valid copyright anc (2) copying of constitue
element of the work thatare original.” FeisiPubl’ns Inc.v. Rural Tel. Serv Co,, 499
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U.S 340 361 (1991). In the Complaint, Plaintiff alleges that it has a valid copy
for the photographic work entitled Girl Wearing Glowbys 1 and that it has |
“licensed, authorized, or otherwise perndttbe Defendant to peoduce, distribute, 0
otherwise use the Copyrighted Work.” (EQB. 1 at 1 9, 10). Plaintiff alleges th
the packaging for hair clip products stig Defendants “display[s] an infringing coj
of the Copyrighted Work.”ld. {1 13-17. Plaintiff's allegeons, taken as true, a
sufficient to sustain Plaintiff’'s claim for copyright infringement.

In this case, the possibility of prejuditePlaintiff is high if the Court does n
enter default judgment. If &htiff is not grated default judgment, Plaintiff may

without any recourse for recovery. The netreflects that Defendant was served wi

the Complaint and the Motion for Default Judgmh (ECF Nos. 3, 6). The possibil

that Defendants’ default was diteeexcusable neglect is lovbee Microsoft Corp. V.

Lopez No. C08-1743, 2009 WL 959219, at *3 (W Wash. Apr. 7, 2009) (finding th
possibility of excusable neglect low whédefendant received notice of Microsoft
intention to pursue civil remedies bothdbgh receipt of the cease and desist letter
service of the Complaint”). Although thasea “strong policy . . . favoring decision ¢

the merits,”Eitel, 782 F.2d at 1472, “the mere exrste” of Federal Rule of Civil
Procedure 55(b) “indicates that the sevdfitiel factor is not alone dispositive . .| .

Defendant’s failure to answer Plaintiff's Complaint makes a decision on the |
impractical, if not impossible.Phillip Morris USA ,Inc. v. Castworld Prods., In219
F.R.D. 494, 501 (C.D. Cal. 2003). The Court bassidered the factors articulated
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Eitel and the Court concludes that Plaintiff is entitled to default judgment agains

Defendants.
B. Damages
Plaintiff seeks statutory damages of $30,000 and asserts that the infring
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in this case were willful and maliciods(ECF 6-1 at 4-5). Plaintiff contends th
$150,000 in statutory damages are availablealtiee willfulness of Defendants’ ag
and, accordingly, the request for $30,000 is reasonddlat 5.
Pursuant to Federal Rule of Civil Rexmlure 54, “[a] default judgment must 1
differ in kind from, or exceed in amount, whaitdemanded in the pleadings.” Fed
Civ. P. 54(c). “Plaintiff izequired to prove atlamages sought in the complaint.
In determining damages, a court can mythe declarations submitted by the plain
or order a full evidentiary hearing . . . Phillip Morris, 219 F.R.D. at 498 (citatior
omitted). Allegations in the complaint &sthe amount of damages are not entitle
an assumption of truthSee TeleVideo Sy826 F.2d at 917-18 (quotation omitted
Statutory damages are appropriate ifadk judgment cases because the col
ability to determine a plaintiff's actual aheges is limited whea defendant fails t
mount a defense or ganipate in discovery Jackson v. Sturkj@55 F. Supp. 2d 109
1101 (N.D. Cal. 2003). The Copyright Act provides that a plaintiff may rec
statutory damages for non-willful copght infringements of between $750.00 3
$30,000.00 for each act of infringement invalvue the action. 17 U.S.C. § 504(c).
plaintiff may recover up to $150,000.00 imtsttory damages for a willful copyrig
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infringement.ld. “[A] plaintiff may recover statutory damages whether or not thefre is

adequate evidence of actual damage sudfeseplaintiff ... in order to sanction ar
vindicate the statutory policy of discouraging infringemehtA. News Serv. v. Reute
Television Int’] 149 F.3d 987, 996 (9th Cir. 1998).

In this case, accepting the allegations ef@omplaint as true, Plaintiff is entitle

to a default judgment that Defendants catted three acts of copyright infringeme
Plaintiff has not provided the Court with any evidence of actual damages

willfulness of Defendants’ conduc6eel7 U.S.C. § 504(c). Accordingly, the Col
may award between $750 and $30,@f)Ghe copyright infringement in this case. T

~1iInthe Comglaint Plaintiff de_mand[ﬁaln award of such actual damages 4
profits under 17 U.S.C. § 504(b)” or, in the Ive, “an award of statutory damag
under 17 U.S.C. § 504(c), up to a maximum of $150,000.” (ECF No. 1"at 5).
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Court concludes that Plaintiff is entitledatn award of statutory damages in the amg

of $1,500 per act of copyright infrgement for a total of $4,50&ee Peer Int’l Corp}

v. Pausa Records, In@09 F.2d 1332, 1336 (9th Cir. 1998dlding that the Court h3
discretion to determine the amount of statutory damages to be awarded).
C. Attorney’s Fees

Plaintiff requests attorney’s fees in the sum of $4,667. (ECF No. 6-1 at 5).

Copyright Act provides that the Court may awegcovery of attorney’s fees and co
to the prevailing party as a matter of theu@’s discretion. 17 U.S.C. 8§ 505. Plaint
fails to provide sufficient evidence that PItf is entitled to $4,667 in attorney’s feg
See TeleVideo SyB826 F.2d at 917-18 )(stating thatdefault judgment the court do
not accept as true factual allegations relating to damages). The Court will
Plaintiff additional time to submit evidence in support of attorney’s fees.

D. Injunctive Relief

Plaintiff seeks an injunction agairsmilar misconduct bypefendants. (ECI

No. 6-1 at 5). Plaintiff requests an ortfgjermanently enjoining Defendant . . . from

directly or indirectly infringing Plaintiff's copyrights or continuing to market, offer g
dispose of, license, lease, transfer, publdigplay, advertiseeproduce, develop (¢
manufacture any works derived from or apirom the Plaintiff's Copyrighted Wor
or to participate or assist in any swattivity” and directing DEendants to “destroy]||
all copies, whether electronic or physicaltteé Plaintiff’'s Copyrighted Work.” (EC
No. 1. at 6).

The Copyright Act provides that the Couoray grant injunctive relief, “on sug

terms as it may deem reasonable to prevergstrain infringement of a copyright.” 1

U.S.C. §502(a). Injunctions are regulagdyued pursuant the mandate of Section
in order to protect the public’s intestein upholding copyright protectiongiutoskill
Inc. v. Nat'l Educ. Support Sys., In694 F.2d 1476, 1499 (10th Cir. 1993). Col
“regularly issue injunctions as part of default judgmen#gista Records, Inc. v. Bek
Enters., Inc. 298 F. Supp. 2d. 1310, 1314 (S.D. Fla. 2003). “In copyright ¢
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irreparable harm is presumed on a simgnf a reasonable likelihood of success on
merits.” Id. Where a default has been enteagdinst a defendant, the default itg
satisfies the element of success on the mefiee Sony Music Entm't, Inc. v. Glok
Arts Prod, 45 F. Supp. 2d 1345, 1347 (S.D. Fla. 1999).

Plaintiff has established a reasondlielihood of success on the merits, anc
turn, irreparable harmSee Arista Record298 F. Supp. 2d at 1314. In addition,
Courtfinds thatitis in the public intere@stenjoin Defendants’ copyright infringeme
Accordingly, the Court concludes that Pl is entitled to the requested injuncti
relief.

lll. Conclusion

IT IS HEREBY ORDERED Plaintiff ientitled to $4,500 in statutory damag
and to a permanent injunction. Plaintiff may submit any evidence in support
request for attorney’s fees on or befda@nuary 9, 2018. The Motion for Defa

Judgment shall remain pending in orderltova Plaintiff time to submit any additional

evidence related to attorney’s fees.
DATED: December 20, 2017

D i 2. Nagea
WILLIAM Q. HAYES
United States District Judge
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