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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SYLVESTER OWINO and JONATHAN
GOMEZ, on behalf of themselves and &
others similarly situated

Plaintiffs,

V.

CORECIVIC, INC., a Maryland
corporation

Defendant]

CORECIVIC, INC.,
CounterClaimant,

V.

SYLVESTER OWINO and JONATHAN
GOMEZ, on behalf of themselves and &
others similarly situated,

CounterDefendants.

1]

1]

Case N0.17-CV-1112 JLS (NLS)

ORDER: (1) DENYING WITHOUT
PREJUDICE PLAINTIFFS ’ MOTION
FOR PARTIAL SUMMARY
JUDGMENT, (2) DENYIN G
DEFENDANT'S MOTION F OR
JUDGMENT ON THE PLEA DINGS,
(3) DENYING AS MOOT
PLAINTIFES’ MOTION T O
EXCLUDE, AND (4) GRANTING IN
PART AND DENYING IN PART
PLAINTIFES’ MOTION FOR CLASS
CERTIFICATION

(ECF Nos. 97, 117, 128, 155)

Presently before the Court are Plaintiffs and CouD&fendants Sylvester Owir
and Jonathan Gomez’s Motion for Class Certification (“Cert. Mot.,” ECF No. 84), M
for Partial Summaryudgment (“MPSJ,” ECF No. 97), and Motion to Exclude Evidg

17-CV-1112 JLS (NLS)

179

10
otion

ence

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2017cv01112/535003/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2017cv01112/535003/179/
https://dockets.justia.com/

© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

from Class Certification Decision (“Mot. to Exclude,” ECF No. 128), as well as Defe

and CrosgClaimant CoreCivic, Inc.’s Motion for Judgment on the Pleadings (“MJP,”

No. 117). The Court held a hearing on December 19, 2048 CF Nos. 154, 159 (“Tr.”).

Having carefully considered the Parties’ argumethis evidenceand the law, the Cou
DENIES WITHOUT PREJUDICE Plaintiffs’ Motion for Partial Summary Judgms
(ECF No. 97),DENIES Defendant’s Motion for Judgment on the Pleadings (ECF
117),DENIES AS MOOT Plaintiffs’ Motion to Exclude (ECF No. 128\0ndGRANTS

IN PART AND DENIES IN PART Plaintiffs’ Motion for Class Certification (ECF No.

84), as follows
BACKGROUND
l. Factual Background*

Plaintiffs are civil immigration detainees who are involuntary confine
Defendant’s detention facilities under the custody of Immigration and Cu
Enforcement (“ICE”).SeePIs.” Stmt. of Facts, ECF Nos. 27991 (sealed), 11, 37, 41.
During their period of detentiorPlaintiffs and other ICE detainees performed work
Defendant through a Voluntary Work Program (“VWP”)d. Defendant paid thos
participating in the VWP between $0.75 and $1.50 per iday, 18, which is Ies than
California’s minimum wage See id.q 352 Defendant also coerced detainees to pert
additional, uncompensated work under threat of punishngse.idf{ 11, 13, 16.

Il Procedural Background

Plaintiffs filed this putative class action on May2D17,alleging seven causes
action for (1) forced labor and violation of the Trafficking Victims Protection
(“TVPA"), 18 U.S.C. 88 158%t seq. (2) forced labor and violation of the Califorr

! Plaintiffs request the Court texclude “attachment B to Exhibit 1, and all attachments to Exhibits
7, 8,11, and 13" filed in support of Defendant’s opposition to their Motion for Clas$icagidn “on the
grounds that they were not timely produced” by the March 15, 2019 deadlcomplete class discovd
imposed by Magistrate Juddita L. Stormes.SeeECF No. 1281 at 1. Because the Court does not
on any of the attachments Plaintiffs have challenged in ruling on Plaintiffs’iCatithMotion, the Court]
DENIES AS MOOT Plaintiffs’ Motion to Exclude (ECF No. 128).

2
17-CV-1112 JLS (NLS)

ndan
ECF

rt
nt
No.

|}

] at

stom:

for

e

orm

of

Act

a

4, 6,

ry
rely




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

TVPA, Cal. Civ. Code § 52.5; (3infair competition, Cal. Bus & Prof. Code 88 1720
seq; (4) violations of the California Labor Code; (5) violation of California Indus
Welfare Commission (“IWC”) Orders; (B)egligence; and (7) unjust enrichmerfieeg
generallyECF No. 1.Plaintiffs alleged that the action was being brought on behalf of
classes: (1) a “Nationwide Forced Labor Class” comprised of “[a]ll civil imatign
detainees who performed Forced Labor uncompensated work for CoreCiaiay
Detention Facility owned or operated by it between November 2, 2004][,] to the app
optout date, inclusive”; (2) a “California Forced Labor Class” comprised of “[a]ll
immigration detainees who performed Forced Labor uncompensated w@kriCivic
at any Detention Facility located in California owned or operated byahg}time during
the period from November 2, 2J0to the applicable oput date, inclusive”; and (3)
“California Labor Law Class” comprised of “[a]ll civil immigration detainees \
performed DollatA-Day Work for CoreCivic and were paid one dollar ($1) per day a
Detention Facility located in California owned or operated by it at any time be
November 2, 2004 to the applicable oput date, inclusive.ld. { 30.

On August 11, 2017, Defendant moved to dismiss for failure to state a claim
Federal Rule of Civil Procedure 12(b)(6ge generalfECF No. 18, a motion that th

Court later granted in part and denied in p&ge generalleCF No. 38. Defendant the

answered Plaintiffs’ complaint, “admit[ting] that jurisdiction is propethis Court.” See
ECF No. 44 1123, 5. Although Defendant raised several affirmative defenses, it d
raise any jurisdictional defenseSee idat 21-27.

On September 11, 2018, Plaintiffs moved to file an amended complaint “f
purpose of adding a claim for violations of the Private Attorney General Act (“PAC
Cal. Labor Code 88 2698t seq.” ECF No. 64, a request Defendant did not opp&ee
ECF No. 65.The Court therefore granted Plaintiffs’ motisegECF No. 66, and Plaintiff
filed their First Amended Complaint on October 12, 208é: generalhlECF No. 67
(“FAC”"), adding a new cause of action for violation of PAGA “[o]n [b]ehalf of Plaini

[iIndividually and the Class.See idf{ 129-38. Again, Plaintiffs alleged three classe
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Nationwide Forced Labor Class, a California Forced Labor Class, and a California
Law Class.See id{ 30.

Defendant answered Plaintiffs’ First Amended Complaint on October 26, 3&H
generallyECF No. 70. For the first time, Defendant “admit[ted] only that this Cour
specific personal jurisdiction over CoreCivic as to the claims arising oubr&GDric’s
California facilities” and “denie[d] that thi€ourt has general personal jurisdiction o
CoreCivic as to claims arising out of CoreCivic’s falifornia facilities.” Id. 1 5; see
also id. 31 (“CoreCivic further affirmatively alleges that this Court lacks perg
jurisdiction over CoreCivic as to Plaintiffs’ claims arising out of CoreCivic’s-1

California facilities.”). CoreCivic also raised a new affirmative defense in gwemnto

Lab

3.

t has

ver

onal

non

Plaintiffs’ First Amended Complaint:“As a separate defense, and in the alternat

CoreCivic alleges that this Court lacks personal jurisdiction over CoreCividéeasnhiffs’
claims arising out of Plaintiffs’ neRalifornia facilities.” Id. at 22 { 8.

On April 15, 2019, Plaintiffs filed their Certification Motion, seeking to certify |
classessee generdy ECF No. 84, and Plaintiffs filed their Motion for Partial Summ
Judgment, seeking summary adjudication as to whether Plaintiffs are employee
California law and on Plaintiffs’ claims for violation of California Labor Code sect
226 and 1194, on Jumse 2019. See generalfleCF No. 97. On July 11, 2019, Defend
filed its Motion for Judgment on the Pleadings, “mov[ing] this Court, pursuant to F4
Civ. P. 12(c) to grant judgment on the pleadings and dismiss all putative class clai
arose outside of California for lack of personal jurisdictiorSeeECF No. 117 at 2
Plaintiffs moved to exclude certain evidence Defendant introduced in its opposition
Certification Motion on August 1, 2019, “on the grounds that Defendanttetblidis
Court’s scheduling order regarding class discovery, as well as two of the Court’s dis
orders,” by producing documents “to Plairgifor the first time months after the close
class discovery."SeeECF No. 128 at 2.
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PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
l. Legal Standard

Under Federal Rule of Civil Procedure 56(a), a party may move for sumpman

judgment as to a claim or defense or part of a claim or defense. Summary judgm

partial summary judgment, eppropriate where the Court is satisfied that there is

ent,

“no

genuine dispute as to any material fact and the movant is entitled to judgment aa&xr a ma

of law.” Fed. R. Civ. P. 56(af;elotex Corp. v. Catretd77 U.S. 317, 322 (1986). Materjal

facts aretliose that may affect the outcome of the casederson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986). A genuine dispute of material fact exists only if “the evidenc

is such that a reasonable jury could return a verdict for the nonmoving pattyWhen

the Court considers the evidence presented by the parties, “[tlhe evidence of-the nc

movant is to be believed, and all justifiable inferences are to be drawn in his falat’
255.

The initial burden of establishing the absence of a genuine egsnaterial fact fall

UJ

on the moving partyCelotex 477 U.S. at 323. The moving party may meet this burden

by identifying the “portions of ‘the pleadings, depositions, answers to interrogatorigs, ar

admissions on file, together with the affidavitsany,

that show an absence of dispute

regarding a material factd. When a plaintiff seeks summary judgment as to an element

for which it bears the burden of proof, “it must come forward with evidence which would

entitle it to a directed verdict the evidence went uncontroverted at trig”’A.R. Transp.
Brokerage Co. v. Darden Rests., |13 F.3d 474, 480 (9th Cir. 2000) (quotkigughton
v. South965 F.2d 1532, 1536 (9th Cir. 1992)).

Once the moving party satisfies this initial burden, te@ammoving party mus

~—+

identify specific facts showing that there is a genuine dispute for Cialotex 477 U.S,
at 324. This requires “more than simply show[ing] that there is some metaphysical
as to the material facts Matsushita Elec. Indus. Co. v. Zenith Radio Cofjg5 U.S. 574,

dou

586 (1986). Rather, to survive summary judgment, the nonmoving party must “by hier ow

affidavits, or by the ‘depositions, answers to interrogatories, and admissions o file

17-CV-1112 JLS (NLS)
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designate ‘specific facts™ that would allow a reasonable fact finder to return a verd
the nonmoving party. Celotex 477 U.S. at 324Anderson 477 U.S. at 248. The no
moving party cannot oppose a properly supported summary judgment motion by “re
on mere allegations or denials of his pleadingsiderson477 U.S. at 256.
[I.  Analysis

Plaintiffs seek summary adjudication as to (1) their status as “employees”
California law, and (2) Defendant’s liability to them under California Labor Code se
226 and 1194 ankhdustrial Welfare CommissionIiWC”) Wage Order No.£2001. See

ECF No. 97 at 2. Defendant contends that Plaintiffstion must be denied because {

“one-way intervention rule” precludes Plaintiffs from seeking summary judgment 4
class certificatiof. ECF No. 133 at -34. Plaintiffs respond that “the ‘oneay
intervention’ rule is a procedural red herring.” ECFE Nl at 9.

The oneway intervention rule is intended “to protect defendants from unfair
way intervention,where the members of a class not yet certified can wait for the c
ruling on sumnary judgment and either opt in to a favorable ruling or avoid being b
by an unfavorable one.Villa v. San Francisco Fortjiners, Ltd, 104 F. Supp. 3d 101
1021 (N.D. Cal. 2015) (citindm. Pipe & Const. Co. v. Utail4 U.S. 538, 547 (1974)

Theoneway intervention rule is supported by “[t]he purpose of Rule 23(c)(2)[, whig

to ensure that the plaintiff class receives notice of the actiorbefiethe merits of the

case are adjudicated.Schwarzschild v. Ts&9 F.3d 293, 295 (9th Cir. 1995). TI
purpose is the result of the “1966 amendments [that] were designed, in part, specif
mend this perceived defect in the former Rule and to assure that members of t
would be identified before trial on the merits and would be bayrall subsequent orde
and judgments.”Am. Pipe & Const. Cp414 U.S. at 547.

2 Defendant also asks the Court to deny or defer ruling on Plaintiffs’ Motion for P&rttamary
Judgment until Defendant has had the opportunity to conduct “[e]ssential [m]estoidiry.” ECF No
133 @ 6-10. Although the Court tends to agree with Plaintiffs that Defendant has notheaeeuisitg

showing under Federal Rule of Civil Procedure 568dECF No. 141 at-28,the Court need not rea¢

the issue because the emay intervention rule is dispositive.
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While the oneway intervention rule typically precludes a court from ruling g
meritsbased motion before the class is certified and notified,Schwarzschilé9 F.3d
at 296, there is an exception “when early resolution of a motion for summary judg
seems likely to protect both the parties and the court from needless and costly,
litigation.” Wright v. Schock742 F.2d 541, 544 (9th Cir. 1984). However, “[d]efend
must consent to this procedure, as the judgment against the individual plaintiff ‘will
res judicata as to other individual plaintiffs or other members of any class thdie]
certified.” Schwarz v. MeinbergNo. CV1300356BROPLAX, 2016 WL 9115358 *2
(C.D. Cal. July 15, 2016) (quotingright, 742 F.2d at 544 see alsd-lo & Eddie, Inc. v,

na

ymen
furtr
Ants

not b

na

Sirius XM Radio, In¢.No. 135693 PSG (RZX), 2015 WL 4476932, at *4 (C.D. Cal. May

27, 2015).

The Courtconcludeghat the onevay intervention rule applies here. The class
neither certified nor notified prior to Plaintiffs’ filing of their Motion for Partial Summ
Judgment; consequently, a ruling on the merits is premature because it has the po
leave Defendant open to “being pecked to death” by plaintiffs seeking an alter
outcome.See Fireside Bank v. Super.,@0 Cal. 4th 1069, 1078 (2007) (quotiagemier
Elec. Constr. Co. v. Nat'l Elec. Contractors Ass'n, |8d4 F.2d 358, 363 (7th Cit987)).
Further, the exception does not apply here because Defendant did not consent
certification ruling on Plaintiffs’ Motion for Partial Summary Judgme®eeECF No. 133
at 4 (“CoreCivic has not consente@nd does not consento the adjudication of theg
merits issues before a classrtification ruling.”) (citingGessele v. Jack in the Box, In
No. 3:10¢cv-960-ST, 2012 WL 3686274, at *3 (D. Or. Aug. 24, 2012)).

Because “there is no reason the briefing on the MPSJ could not have beested
already as scheduled,” Plaing8uggest that the Court defer ruling on its Motion, with
allowing Defendant a second opportunity to brief the merits, until after the
certification procedures have been completed. ECF No. 144t But Plaintiffs do ng
cite, and the Court has not found, any authority supporting Plaintiffs’ reqbeeGomez
V. Rossi Concrete IndNo. 08CV1442 BTM CAB, 2011 WL 666888, at *2 (S.D. Cal. F
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17, 2011) (denying preertification motion for summary judgement without prejudig
see alsd/illa, 104 F. Supp. 3d at 1023 (same). Further, Defendant should not be p€
for asserting its rights under the einéervention rule.

Consequently, the CounENIES WITHOUT PREJUDICE Plaintiffs’ Motion for
Partial Smnmary Judgment. Should Plaintiffs elect to renew their Motion for P
Summary Judgment following the Court’'s resolution of their Motion for C

Certification, Defendant must either respond on the merits or “identify specific facts

obtained in discovery that [a]re essential to oppose summary judgn&s.Leonard V.

Baker, 714 F. App’x 718, 719 (9th Cir. 2018) (citifgmily Home & Fin. Ctr., Inc. v. Fe(
Home Loan Mortg. Corp525 F.3d 822, 827 (9th Cir. 2008)).
DEFENDANT’'S MOTION FOR JUDGMENT ON THE PLEADINGS

l. Legal Standard

Any party may move for judgment on the pleadings “[a]fter the pleading
closed—but early enough not to delay trial.” Fed. R. Civ. P. 12(c). A motion for judg
on the pleadings attacks the legal sufficiency of the claims alleged inrnti@aiot. See
Patel v. Contemporary Classics of Beverly Hi2§9 F.3d 123, 126 (2d Cir. 2001). T
Court must construe “all material allegations of the-nmving party as contained in t
pleadings as true, and [construe] the pleadings in the light most favorable to th
moving] party.” Doyle v. Raley’s In¢.158 F.3d 1012, 1014 (9th Cir. 1998). “Judgm
on the pleadings is proper when the moving party clearly establishes on the facf
pleadings that no matal issue of fact remains to be resolved and that it is entitl¢
judgment as a matter of lawHal Roach Studios, Inc. v. Richard Feiner & Co., Ji896
F.2d 1542, 1550 (9th Cir. 1990). “Analysis under Rule 12(c) is ‘substantially identig
analsis under Rule 12(b)(6) because, under both rules, ‘a court must determine \
the facts alleged in the complaint, taken as true, entitle the plaintiff to a legalyr&n
Chavez v. United State®883 F.3d 1102, 1108 (9th Cir. 2012).
111
111
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[I.  Analysis

Defendant requests that the Court “grant judgment on the pleadings and dis
putative class claims that arose outside of California for lack of personal jurisdiction.
No. 117 at 2;see alsoECF No. 1171 at 1, 9. Defendant contends that “courts |
approved such jurisdictional challenges at the etassfication stage.” ECF No. 11T at

1 (citing Gasser v. Kiss My Face, LL.Glo. 1#CV-01675JSC, 2018 WL 4538729, at §

(N.D. Cal. Sept. 21, 2018)).

Plaintiffs urge the Court to “deryefendant’s Motion for Judgment on the Pleadi
... because it is a procedurally improper, belated personal jurisdiction challenge De
should have raised two years ago when litigation began, and which Defendant wali
to its failure to do s8. ECF No. 134 at 1. Specifically, Plaintiffs argue that “Defeng
waived its challenge by failing to raise it in the prior Rule 12(b) motion, and throu
extensive litigation conduct.1d. at 2.

Defendant responds that it did not waive its perspnadiction defense becau
“personal jurisdiction is waived only if it was badirailableand omitted from the earlig
motion.” ECF No. 140 at 1 (emphasis in original). Defendant contends that the p
jurisdiction defense was not available to it at the time it filed its Rule 12(b) moti
dismiss because “CoreCivic had no good faith basis to challenge personal jurisdicti

the nonplaintiff, putative class members’ claims” prior to class certificatsse id.

miss
"EC

ave

2

ngs
fend:
ved C
lant

gh it

5€
4
2rsor
on tcC

on O\

rendering “any personal judgtion challenge to the putative class members’ claims . . .

premature and procedurally improper at the metemdismiss stage.’ld. at 2.

The Courtconcludesthat Defendant has waived any challenge to the Ca

personal jurisdiction. “Lack opersmaljurisdiction’ is a ‘defense to a claim for relie

that the Federal Rules expressly recognizZ@l¢Curley v. Royal Seas Cruises, Ing31
F.R.D. 142,164 (S.D. Cal. 2019) (quoting Fed. R. Civ. P. 12(b)(2)). “Challenges to 4
defects in a districcourt’spersonajurisdictionare expresslyaivedunless a defenda
timely asserts the defense in a motion to dismiss or in a responsive pleddingiting
Fed.R. Civ. P. 12(h)(1)Glater v. Eli Lilly & Co, 712 F.2d 735, 738 (1983)illiamsv.
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Life Sav. & Loan802 F.2d 1200, 1202 (10th Cir. 198BJaver v. Northstar Alarm Serys.

329 F.R.D. 320 (W.D. Okla. 2018)). “An exception to this rule exists when a defe

nse (

objection was unavailable at the time the defendant filed its earlier motion or responsi

pleading.” Id. (citing Fed. R. Civ. P. 12(g)(2)). “A defense is considered ‘available’ u

its legal basis did not exist at the time of the answer or earliean@wer motion.”ld. at

164-65 (citing Gilmore v. Palestinian Interim Seov't Auth, 843 F.3d 958, 964 (D.C.
Cir. 2016);Tinn v. EMM Labs, In¢c.No. 0%cv-00963AC, 2008 WL 3861889, at *3 (D.

Or. Aug. 19, 2008)).

nless

Here, “[Defendant] could have asserted a personal jurisdiction challenge t

Plaintiffs’ initial May . .. 2017 . . . complaint[], . . . which alleged [a] nationwide T[V]
class[].” See id.at 165. Bristol-Myers Squibbwas decided on June 19, 20khd
Defendant did not respond to Plaintiffs’ initial Complaint until August 11, 264&E-CF
No. 18, or answer Plaintiff's initial Complaint until June 8, 2018SeeECF No. 44

Whether or not a motion to dismiss under Federal Rule of Civil Procedure 12(b)(2)

have been prematureeeECF No. 171at 24 (citing Molock v. Whole Foods Mktg. Grp.
Inc., No. 187162, 2020 WL 1146733, at+*3 (D.D.C. Mar. 10, 2020)), tHegal basis for

thedefense waknown to the Defendant when it responded to Plaintiff's initial Compl

thereby rendered the personal jurisdiction defense availabl€onsequently,

“[Defendant’s failure to asserpersonaljurisdiction in its first responsiv@leadinggo
[Plaintiffs’] original complaint[] constitutes waiverof such a defense.See McCurley
331 F.R.D. at 165see also Mussat v. Enclarity, In862 F. Supp. 3d 468, 470 (N.D.

2019) (denying Rule 12(c) motion to dismiss for lack of personal jurisdiction in pu

nationwide class action on grounds that defense was waived under Rules 12(g

PA

woul

A

aint,

tative

(2) e

12(h)). The Court therefol2ENIES Defendant’s Motion for Judgment on the Pleadings.

PLAINTIFFS’ MOTION FOR CLASS CERTIFI CATION
l. Legal Standard

Motions for class certification proceed under Rule 23(a) of the Federal Rules aof Civ

Procedure. Rule 23(a) provides four prerequisites to a class action: (1) the cla

10
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numerous that joinder of all members is impracticable (“numerosity”), (2) there are

guestions of law or fact common to the class (“commonality”), (3) the claims or de
of the representative parties are typical of the claims or defenses of the giaissalty”),
and (4) the representative parties will fairly and adequately protect the interests of t
(“adequate representation”). Fed. R. Civ. P. 23(a).

A proposed class must also satisfy one of the subdivisions of Rule 23(b).
Plaintiffs seek to proceed under Rule 23(b)(3), which requires that “the court find

the [common questions] predominate over any questions affecting only indi

fense

ne cle

Her

[ the

vidue

members [‘predominance’], and that a class action is superior to other available methc

for fairly and efficiently adjudicating the controversy [‘superiority’].” The relevant fagtors

in this inquiry include the class members’ interest in individualir@dling the litigation,

other litigation already commenced, the desirability (or not) of consolidating the litigatior

in this forum, and manageability. Fed. R. Civ. P. 23(b)(3)}B).
“In determining the propriety of a class action, the question is not wheth
plaintiff or plaintiffs have stated a cause of action or will prevail on the merits, but

whether the requirements of Rule 23 ard.indisen v. Carlisle & Jacquelimd17 U.S|

br the

rathe

156, 178 (1974) (internal quotations omitted). “Rule 23 does not set forth a mere pleadi
standard.” Wal-Mart Stores, Inc. v. Duke$64 U.S. 338, 350 (2011). Rather, “[a] party

seeking class certificationumst affirmatively demonstrate his compliance with the Ru

that is, he must be prepared to prove that there are in fact sufficiently numerous

e

parti

common questions of law or fact, etdd. The court is “at liberty to consider eviderjce

which goes to the requirements of Rule 23 even though the evidence may also relgte to

underlying merits of the caseManon v. Dataprods. Corp976 F.2d 497, 509 (9th C

r.

1992). A weighing of competing evidence, however, is inappropriate at this stage of ti

litigation. Staton v. Boeing C0327 F.3d 938, 954 (9th Cir. 2003).
[I.  Analysis
Pursuant to Federal Rules of Civil Procedure 23(a) and (b)(3), Plaintiffs s

certify the following five classes:

11
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1. The California Labor Law Class, comprised of “[a]ll IGietainees whg
(i) were detained at a CoreCivic facility located in California between May 31, 201
the present, and (ii) worked through CoreCivi&/%VP] during their period of detentig
in California,” ECF No. 84 at §;

2.  The California Forcedlabor Class, comprised of “[a]ll ICE detainees W

3 an

n

/ho

(i) were detained at a CoreCivic facility located in California between January 1, 2006 ar

the present, (iitleaned areas of the facilities above and beyond the personal house
tasks enumerated in ICE’'s Performance Based National Detention Standards 2(
“ICE PBNDS”), and (iii)performed such work under threat of discipline irrespecti
whether the work was paid or unpaidy’;

3.  The California Basic Necessities Class, comprised of “[a]ll ICE detainee

Keepi
D11 (

e of

S5 W

(i) were detained at a CoreCivic facility located in California between January 1, 2006 ar

the present, (i) worked through CoreCivic's VWP, and (iii) purchased basic
neassities through CoreCivic’'s commissary during their period of detentig
California,” id. at 1-2;

4.  The National Forced Labor Class, comprised of “[a]ll ICE detainees
(i) were detained at a CoreCivic facility between December 23, 2008 and that
(i) cleaned areas of the facilities above and beyond the personal housekeepir
enumerated in the ICE PBNDS, and (iii) performed such work under threat of dis
irrespective of whether the work was paid or unpadl,at 2; and

5.  The Natimal Basic Necessities Class, comprised of “[a]ll ICE detainees
(i) were detained at a CoreCivic facility between December 23, 2008 to the p
(i) worked through CoreCivic’s VWP, and (iii) purchased basic living necessities th

CoreCivic’'s conmissary during their period of detentiond.

3 Defendant contends that “Plaintiffs exclude Count Nine (Failure to Pay Compansapion
Termination/Waiting Time Penalties, Cal. Labor Code §8-203) from the list of claims that this Cla
is pursuing,”seeECF No. 118 at 12 (citing ECF No. 84at 17); however, Plaintiffs explicitly inclug
Count Nine in their Notice of MotiorseeECF No. 84 at 1.
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A.  Preliminary Considerations

Before addressing the Rule 23(a) and Rule 23(b)(3) factors, the Court ad
Defendant’'s arguments concerning the certification of the Basic Necessities C
Plaintiffs’ sandingto pursue prospective equitable reliahdthe ascertainabilityof the
proposed classes

1. The Basic Necessities Classes

As an initial matter, Defendant contends that “[tihe Court cannot certify the

Necessities Classes because it ‘is bound to class definitions provided imisiainband

absent an amended complaint, will not consider certification beyond it.”” ECF No.

13 (citing Reyes v. Educ. Credit Mgmt. Car@22 F.R.D. 552, 559 (S.D. Cal. 201

(quotingCostelo v. Chertof258 F.R.D. 600, 605 (C.D. Cal. 2009)cated & remande
on other grounds773 Fed. App’x 989 (9th Cir. 2019Bgre, Denning, Inoz. Capital All.
Grp., 310 F.R.D. 614, 621 (S.D. Cal. 2015)). Defendant notes that, “[a]lthough a G
not precluded from considering a new class ‘thatasower than the class definitio
originally proposed,’ . . . Plaintiffs’ Basic Necessities G&ssinvolve aentirely different
theory of liability, based on factual allegations that simply do not exist i@ahgplaint.”
Id. at 13-14 (quotingBee, Denning310 F.R.D. at 621) (emphasis in original).
Plaintiffs counter that “the CA and National Badlecessities Classes assert
same theories of liability that Plaintiffs alleged in the FAGamely, violations of the C/
TVPA, Federal TVPA, and UCL, as well as unjust enrichment and negligence.” EC
127 at 6. “Further, the Basic Necessities §#asare also defined more narrowly than
Nationwide and California Forced Labor Classes alleged in the FAC, which refer t
civil immigration detainees who performed Forced Labor’ generally, without any lin|
principle,” whereas “the Basic Nexsties Classes tether the definition of ‘Forced La
to ICE detainees that worked through CoreCivic’'s VWP and purchased basic
necessities at the commissaryd. at 6-7 (quoting FAC § 30; ECF No. 84 at2).
“Generally, a plaintiff may only sedk certify a class as defined in a complain

courts will not certify classes different from, or broader than, a class alleged

13
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complaint without plaintiff moving to amend the complainRichie v. Blue Shield of Cal.

No. G13-2693 EMC, 2014 WL 6982943, at *13 (N.D. Cal. Dec. 9, 2014) (clBaganng
Grp., Inc. v. Trynex, IngNo. 10cv-7995, 2013 WL 66181, at *2 (N.D. Ill. Jan. 4, 201
Costelg 258F.R.D.at604-05). Despite Plaintiffs’ assertion that the Basic Necess
Classes are “definemhore narrowly” than the Forced Labor Classes alleged in their
Amended Complaint, the Court concludes that those classes are new lclagsgson
allegations noappearingn the First Amended Complaint.

The First Amended Complaint’s only referencehe commissary is that “Plaintif
and detainees are/were only allowed to spend their $1 per day at the CoreCivic ‘c
store’ or commissary.” FAC { 15. This is entirely different than alleging that Pla
had to spendheir earningst the commissaryon basic necessitiethat were not provide
by Defendant. Indeed, the only mention of “basic necessities” is made in Defer
CounterClaim. See, e.gECF No. 70 at 31 1 13 (“CoreCivic provides basic necessiti
all detainees housed in its California facilities, including but not limited to housiog,
clothing, and recreation.”)¢. at 33 { 23 (sameid. at 35 { 33 (“The work performed |
these detainees is performed for reasons other than compensation, as dg
participating in thgVWP] do not participate in commerce and do not depend on the \
they earn for basic necessities such as, for example, housing, food, clothing, and re
while detained, as those necessities are provided to them at taxpayer expehsH.
Prayer § D (requesting “an order awarding CoreCivic all costs and expenses incl
providing basic necessities to CourBefendants and the putative class memyf
including but not limited to housing, food, clothing, and recreation”).

If Plaintiffs uncovered the “basic necessities” theory of liability during discoy

they should have diligently sought leave to amend their First Amended Complaint tq

it. See, e.g.Stuart v. Radioshack CorpNo. G07-4499 EMC, 2009 WL 281941, at ¥}

(N.D. Cal. Feb. 5, 2009) (granting motion for leave to file second amended complg

broaden the scope of the class and then obtain certification of the broader stasalc

Ortiz v. McNeHPPC, Inc, No. 07CV678MMA(CAB), 2009 WL 1322962, at *2 (S.D.

14
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Cal. May 8, 2009) (denying motion to file amended complaint to obtain class certifi
where the “[p]laintiffs failed to exercise the requisite diligence in seeking to amel
consolidated complaint”). But this Plaintiffs failed to do. In her July 27, 2018 Sche(
Order, Magistrate Judge Stormes imposed a deadline of October 26, 2018, by whid
“[a]ny motion to join other parties, to amend the pleadings, or to file additional plead
ECF No. 57 8. On Septembelrl, 2018, Plaintiffs sought leave to file the operative |
Amended ComplainseeECF No. 64, which does not mention the provisioa-gt alone
the alleged forced purchase-dbasic necesses. See generallfrAC. Plaintiffs did not
seek leave to modify the Scheduling Order to add these allegations either before

filing the instant Motion for Class Certification, and they do not even attempt to

showing of good cause for alling them to amend their class allegations at this st3ge..

Ortiz, 2009 WL 1322962, at *2 (setting forth good cause standard under Rule 18
modification of scheduling order and concluding that the plaintiffs failed to ex¢
diligence or make ahowing of good causgyee also infranote 5

Accordingly, the CourDENIES Plaintiffs’ Motion for Class Certification as to tl
California and Nationwide Basic Necessities Classes, which were neither inaiuced
narrower than the classes allegedlenrRiffs’ First Amended ComplaintSee, e.gDavis
v. AT&T Corp, No. 15CV2342DMS (DHB), 2017 WL 1155350, at *& (S.D. Cal. Mar
28, 2017) (declining to certify class where the “proposed class is not simply a na
version of that proposed in the Complaints” but rather “is an entirely different ¢
because “the nature of the modification to the class definition (a completely different
whether additional discovery is required (yes) and whether Defendant will be prej
(yes), weigh in favor of declining to address the amended class in this ¢@ei@ro v
Alta-Dena Certified Dairy, LLCNo. CV1304846 R (FFMX), 2014 WL 12479370, at
(C.D. Cal. Jan. 30, 2014) (“Plaintiff's proposed ‘Mandatory Uniform’ and ‘Auto N
Deduction’ classeencompass allegations and class definitions that are not found
operative first amended complaint. Certification of those classes is denied badisd’)
(citing Johnson v. Harleypavidson Motor Co. Grp.285 F.R.D. 573, 577 n.2 (E.D. C

15
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2012) Costelg 258 F.R.D. at 6049€5); see also Hoffman v. Blattner Energy, In815
F.R.D.324, 335 (C.D. Cal. 2016) (denying motion to certify class where the plaintif
failed to allege the underlying claim in his operative complaint and denying leave to
the complaint to add such a claim).
2.  Standing

In the context of a putative class action, the plaintiff bears the burden of sh
that at least one named plaintiff meets the requirements for Article Il standing as
form of relief sought.See Ellis v. Costco Wholesale Cor57 F.3d 970, 978 (9th C
2011) (citingBatesv. United Parcel Serv., Inc511 F.3d 974, 985 (9th Cir. 2007)).

Here, it is undisputed that Plaintiffs have Article Il standing for their claims
monetary damages, restitution, interest, penalties, punitive damages, and fees a
SeeECF Nb. 144 at 32; ECF No. 148 at 2, 8. In addition, however, Plaintiffs g
declaratory relief as to their causes of action for violation of the TVPA and the Cal
TVPA, seeFAC 11 35(g), 39(c), 46, 58ge also idPrayer | b, as well as injunctivdie¢
as to their causes of action for violation of the TVPA, the California TVPA, and the
SeeFAC 11 35(e) & (g), 39(c), 448, 5960, 69;see also idPrayer { c. To establis
standing for such prospectiveguitablerelief, the plaintiff must be able to show
significant likelihood that she will be wronged agaira similar way.” Ellis, 657 F.3d a
978 (citingBates 511 F.3d at 985).

Mr. Owino’s detention, howevegnded on March 9, 2015¢eECF No. 843 2,
and Mr.Gomez'’s on September 13)13; seeECF No. 844 12, well before their initia
complaint was filed on May 31, 2013ee generalfECF No. 1, and the operative Fi

4 Plaintiffs’ status as former participants in the VWP presents other issues unrelated ity st
example, Plaintiffs assert a claim foaiting time penaltiesseeFAC 1 9496; however, such penalti
“would be due tosevered or terminateclassmembersf Defendanf] were found liable on any (

theclassclaims,” Lusby v. Gamestop Inc297 F.R.D. 400, 410 (N.D. Cal. 201@mphasis added),
whereasPlaintiffs seek to certify a class comprised of biotimer and currenparticipants in the VWH,
SeeFAC 1 30. Accordingly, “[an unspecified portion] of tH@lassMemberswould be entitled to certain

penalties sought in the Complaint, but the [rest] would nSe&_usby 297 F.R.Dat410.
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Amended Complaint on October 12, 2018ee generaljECF No. 67. On November
2019, the Court therefore ordered “the Parties to submit additional briefing ¢
following issues: (1) Mr. Owino’s and Mr. Gomez’s standing to pursue each form of

sought in their First Amended Complaint; (2) the implications of their standingdk

7,
N th

’

relie
I

thereof) on their pending Motion for Class Certification; and (3) the redressability of thei

standing (or lack thereof) by amendment.” ECF No. 143 at 3.
a Named Plaintiffs’ Standing

In their supplemental brief, Plaintiffs contend that, “even through Plaintiffs
released from CoreCivic's custody prior to the filing of their original complaint, Plai
nonetheless have Article 11l standing to pursue their claims for prospegtiitatae relief”
because “[tlhe Supreme Court has recognized that ‘[tlhe violation of a procedur:
granted by statute can be sufficient in some circumstances to constitute mfact.’i
ECF No. 144 at 3 (alteration in original) (quotiSgokeo, ic. v. Robins578 U.S. |
136 S. Ct. 1540, 1543 (2016)). “Because Plaintiffs were actually harmed by ¢
proscribed by statute, and those statutes authorize prospective relief, Plaintiffs

Article Il standing to pursue recovery in the form of injunctive and declaratory reli

behalf of themselves and the proposed clasddsdt 4 (citinglngalls v. Spotify USA, Ing.

No. C 1603533 WHA, 2017 WL 3021037, at *7 (N.D. Cal. July 17, 2017)).

Defendant counters that “a statute does not automatically confer Article Il ste
simply because the statute authorizes prospective relief,” ECF No. 145 (githgRivas
v. Rail Delivery Servs., Inc423 F.3d 1079, 1083 (9th Cir. 2005)), and “Plaintiffs |
standing because they were not “exposed to a ‘real and immediate threat’ of futur
at the time they filed their original Complaintld. at 3 (citingNordstrom v. Ryan856
F.3d 1265, 1270 n.2 (9th Cir. 2017)).

Defendant is correct th&pokeodoes not relieve Plaintiffs seekingogpective
equitablerelief from establishing a sufficient likelihood of future hasee, e.g.Joslin v.
Clif Bar & Co., No. 4:18CV-04941JSW, 2019 WL 5690632, at *2 (N.D. Cal. Aug. !
2019) (recognizing afté8pokedhat, “to show they have standirggeek injunctive reliet
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Plaintiffs must “demonstrate that [they have] suffered or [are] threatened with a ‘cq

ncre

and particularized’ legal harm, coupled with a ‘sufficient likelihood that [they] wilirlga

be wronged in a similar way’”) (quotingatesv. United Parcel Serv., Inc511 F.3d 974
985 (9th Cir. 2007))and the Court concludes that Plaintiffs’ have failed to make
requisite showing.There are no allegations in the First Amended Complaint rega
Plaintiffs’ likelihood of being detard at a CoreCivic facility in the futur&see generally
FAC,; see als€ECF No. 144 at 56 (“Plaintiffs respectfully submit to the Court thibey
can amend the FAC to add . . . allegations| that] would clarify Plaintiffs’ . . . ‘suffi
likelihood’ . . . [of] be[ing] detained at a CoreCivic facility in theute”). The Court
thereforeconcludesthat Plaintiffs have failed to establish Article Ill standing to g
injunctive reliefin the operative First Amended Complaint
b. Redressabty Through Amendment

Becausehe Court determirsgethat they have failed to establish standing to s
prospective equitable relief, Plaintiffs request leave to amend their First Am
Complaint to add new allegations regarding the “sufficient likelihood’ that both Plai
will be detained at a CoreCivic féity in the future and subject to CoreCivic’s challed
policies and practices3eeECF No. 144 at 6 (citin@avidson v. KimberkhClark Corp,
873 F.3d 1103, 1113 (9th Cir. 2017)), or to add a new class representde/edat 7-9.
Plaintiffs note hat their “counsel have been retained by a former detainee and p
class member, Achiri Nelson Geh, who was subject to and harmed by the same
and practices as Plaintiffs while detained at Otay Mesa Detention JEQIMDC")]
between April 24, 2017[,] and October 28, 2011@l."at 7. Additionally, “there are putati\
class members who are presently detained at CoreCivic’s facilities who alsArtiake
[l standing to assert a claim for prospective equitable relief.’at 8.

Defendantesponds that amendment would be futile because Plaintiffs have “w
any classwide prospective relief” by “fail[ing] to seek certification of the putative cl
pursuant to Rule 23(b)(2).” ECF No. 145 at 5. Further, “Plaintiffs do not even try tqg
their burden under Rule 15 for amending pleadings.” ECF No. 145 at 7 (ettimgn v.
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Davis, 371 U.S. 178, 182 (1962)). In any event, “add[ing] a new class represe
cannot resurrect the class claims for prospective reigfat 6 (citingLierboe v. Statg
Farm Mut. Auto. Ins. Cp350 F.3d 1018, 1023 (9th Cir. 2013)), and Mr. G&ls a brmer

detainee himseHl-“would not be a proper substitute anywayd. at 6 n.3. Mr. Owino’s

and Mr.Gomez’s proposed amendments also “fall woefully short of establishing 4
and immediate threat of repeated injuryd’ at 7 (quoting-ortyune v. AmMulti-Cinema,
Inc., 364 F.3d 1075, 1081 (9th Cir. 2004)).

On reply, Plaintiffs respond that they have not

waived’ their claims for prospe
equitable relief by moving for class certification under Rule 23(b)(3)” because “
routinely certify classes seeking both damages and prospective equitable relief unc
23(b)(3)” and seeking certification under Rule 23(b)(2) would be “questionable . . .
the significaceof the proposed classes’ claims for damages.” ECF No. 148 at 1. PI4
aso reiterate that “there is ‘a sufficient likelihood that [plaintiff] will again be wrongg
a similar way, ”id. at 9 (quotingDavidson 873 F.3d at 1113) (alteration in original), 3
that “other members of the putative class can be substitutedh@toase as namé
Plaintiffs in the event the Court finds that Plaintiffs do not possess Article Il stand
pursue prospective equitable relief,” including Mr. Geh; “all named plaintiffs in
currently stayed actioonzalez, et al. v. CoreCivic, IncCase No. 1-CV-2573 JLS
(NLS)”; and any of the “hundreds of putative class members who are currently incar
at CoreCivic’s facilities.”Id. at 3-10.

The Courtconcludeghat Plaintiffs cannot cure Mr. Owino’s and NBomez'’s lack
of standing through amendment. First, the Cagreesvith Defendant that amendmsg
would be futile as to Mr. Owino and Mr. Gomez because their proposed amendmse
to allege a sufficient likelihood of future harm. Although the Court acknowledge
agrees thaMr. Owino and Mr. Gomezhave reasonable, deeply held concerns and
that they will be detained in the futuresteECF No. 144 at 6 (citing ECF No. 144
19 6-11; ECF No. 144€ 1 6-13), their proposed amendments fall short of establis
that reat detention is “certainly impending.5ee Davidsgn873 F.3d at 1113. A
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Defendant notes, Mr. “Owino has been out of ICE custody for four years, [Mr.] Gom
been out of ICE custody for six years, and neither has been arrested or detaineg
since—even in the 2 % years after filings this lawsuit.” ECF No. 145 at 8 (citing EC
1441 1 3; ECF No. 142 1 3). Accordingly, even if the Court were to permit amendm

® Defendant is also correct that Plaintiffs have not attempted to makegihisite showing for leave {o

amend. SeeECF No. 145 at 7. Although Defendant analyzes the propriety of amendment under
Rule of Civil Procedure 15ee id, Magistrate Judge Stormes set a deadline to amend the plead
October 26, 2018SeeECF No. 57 § 3. Accordingly, Plaintiffs must establish “good cause” to m
Magistrate Judge Stormes’ scheduling order pursuant to Federal Rule of GoatiBre 16(b)(4) See,
e.g, Johnson v. Mammoth Recreations, J®F.5 F.2d 604, 6689 (9th Cir. 1992) “Unlike Rule 15(a)s

ez he
by |
- No.

ent,

Feder
ngs a
Ddify

liberal amendment poli¢y which focuses on the bad faith of the party seeking to interpose an amemndmer

and the prejudice to the opposing party, Rule 16(fgood causestandard primarily considers the

diligence of the party seeking the amendnieid. at 609. If the party seeking to modify the schedu
order “was not diligent, the inquiry should endd. “[C] ourts often findgoodcause~vhenthe motion tg

amend the schedulirgyderis based upon new apeértinent informatiori but not where the amendment

is “based on information that ha[s] been available to [the party] throughout tlie lsyan v. U.S
Immigration & Customs Eitf 308 F.R.D. 203, 216 (N.D. Cal. 201@®jting Johnson975 F.2d at 609
Pumpco, Inc. v. Schenker 1htinc., 204 F.R.D. 667, 668 (DColo. 2001)) see alsan re W. State;
Wholesale Nat. Gas Antitrust LitjgZ15 F.3d 716, 737 (9th Cir. 201@¥firming district court’s denial o

ng

U7

—h

leave to amend becaudé¢]he good cause standatypically will not be met where the party seeking to

modify the scheduling order has been aware of the facts and theories suppoeiynam since the

inception of the action.”gaff'd, 135 S. Ct. 1591 (2015).

Here, Plaintiffs have notspecifically requedid] that the courtmodify the schedulingrder” Wolf v.

Hewlett Packard Co.No. CV1501221BROGJSX, 2016 WL 8931307, at *4 (C.D. Cal. Apr. 18, 2016)

(citing C.F.v. Capistrano Unified Sch. Dist647 F. Supp. 2d 1187, 1190 (C.D. Cal. 2009)), nor have
attempted to show due diligenc&eeColeman v. Quaker Oats C&®32 F.3d 1271, 12985 (9th Cir.
2000) (affirming denial of motion to amend where plaintiffs “failed to show diligenc&hat along
suffices to end the Court’s good cause inqueg Johnsqrd75 F.2d at 60%ee also Hoffmard15 F.R.D.
at 336; however, despite Plaintiffs’ wédlunded objections to access to Defendant’s detaiseesr. at
53:21-57:12, they have beém possession of all facts relevant to their standing since the inception

suit and, pursuant to Federal Rule of Civil Procedure 11, had an affirmative duty to ineeteja

theoretical underpinnings of their complatancluding their standing-before filing. See Soto v.

they

of this

Castlerock Farming & Transp., IndNo. 1:09CV-00701 AWI, 2011 WL 3489876, at *7 (E.D. Cal. Aug.

9, 2011)“Plaintiffs have known the causes of action since at least the filing ofshedmplaint in 2005,

and namedthe namedlaintiffs] as theclassrepresentativem 2009. Plaintiffs were obligated to kno
at that time whether they adequatedpresentethe claims they brought in that complaipi(citing Fed.

R. Civ. P. 11(b)(3); see also Kunimoto v. Fidel6 Fed. App’x 630, 6382 (9th Cir. 2001) (affirming

imposition of Rule 11 sanctions where complaint was filed by plaintiffs lackingisggndAccordingly,
denial of leave to amend to cure Plaintiffs’ standing is appropriége, e.gln re W. States715 F.3d a
737; Johnson 975 F.3d at 60910; Wolf, 2016 WL 8931307, at *¢denying leave to amend wherg

appears Plaintiff has been aware of the facts giving rise to the need for amendaeetitesinception of

this actiori and “Plaintiff therefore fails to estdish goodcausé); Sotq 2011 WL 3489876, at *7.
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Plaintiffs’ proposed amendments would fail to establish Article Il standingrsupuheir
claims for prospective equitable reliedee, e.gMendia v. Garcial65 F. Supp. 3d 86
895 (N.D. Cal. 2016) (“Although Plaintiff articulates his fear of being subject to an
immigration detainer, he does not explain why or how this is likely to occur agd
Diamond v. Corizon Health, IndNo. 16CV-03534JSC, 2016 WL 7034036, at *5 (N.
Cal. Dec. 2, 2016) (“Plaintiffs . . . fail to demonstrate a risk of repeated injury becal
repeated injury would require a string of contingencies to occur to Plaintiffs. Plai
alleged threat of injury would first require their arrest and placement in custody
Alameda County jail.”).

Second, the proposed amendment would also be futile as to Mr. Geh. Al
Mr. Geh wadetained whethis action and the operative First Amended Complaint
filed, that does not mean that he would have standing as of the date of a future am
to add him as a named plaintifiVhile generally “[s]tandings determined by the fac
that exist &the time the complaint is filedGonzalez v. Immigration & Customs En
No. CV1304416BROFFMX, 2014 WL 12605369, at *3 (C.D. Cal. Oct. 24, 2014) (q
Clark v. City of Lakewoqd®59 F.3d 996, 1006 (9th Cir. 2001) (citibgjan v. Defender
of Wildlife, 504 U.S. 555, 569 n.4 (1992)), “[t]lmandingof a lateradded plaintiff is

determined as of the date of tamendedomplaint which brought him into the action.

Id. (citing Lynch v. Leis382 F.3d 642, 647 (6th Cir. 2004 3onsequentlyivir. Geh ‘has
no standing” because “he is mairrently detained [at OMDC] or in ICE custody.Seeg
ECF No. 145 at 6 n.3 (emphasis in original) (citing ECF No-344 2, 16).

Third, Defendant is correct that substitution of one of the named plaintiffs
Gonzdez action or another current CoreCivic detainee would be improper under
circumstancesSeeECF No. 145 at 6. “In a complaint involving multiple clairas|east

one named plaintifinust have Article Il standing for each asserted claikdffman 315

F.R.D. at 333 (emphasis in original) (citilmgre Carrier 1Q, Inc., Consumer Privacy Litig.

78 F. Supp. 3d 1051, 1070 (N.D. Cal. 20188wberg on Class ActionsZ&5 (5th ed.))

“A finding that no class representative has standing with respaagit@en claim require
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dismissal of that claim.1d. (quoting Newberg on Class Action®2% (5th ed.))see alsc
Lierbog 350 F.3d at 1023 (remanding with instructions to dismiss where the 1
plaintiff never had standing to assert claim). Because neith&dMno nor Mr. Gonzale
had standing to assert claims for prospective equitable relief when thetgthihés caseg
the CourtDISMISSES WITHOUT PREJUDICE Plaintiffs’ first, second, and thir
causef action to the extent they seek injunctive and/or declaratory feligde, e.q.
Davis v. Homecomings FiNo. C051466RSL, 2007 WL 1600809, at+8 (W.D. Wash
June 1, 2007) (decertifying class and concluding that “substitution is not warranted |
this is not a case where the named plaintiff had a valid claim that later becarfig g
re Admin. CommkErisa Litig.,, No. C033302 PJH, 2005 WL 3454126, at *8 (N.D. C
Dec. 16, 2005) (denying motion for class certification and dismissing complaint
named plaintiff failed to establish standingyilliams v. Boeing CoNo. C98761P, 2005
WL 2921960, at *10 (W.D. Wash. Nov. 4, 2005) (decertifying class as to certain f
and concluding that “intervention would not be appropriate” because “the named PI
have not demonstrated standing in the first instance to maintain such claiti'@’iy part,
dismissed in paytc17 F.3d 1120 (9th Cir. 2008).
C. Implications for Class Certification

Because Plaintiffs have failed to establish standing to pursue injuncti
declaratory relief, the CouDENIES Plaintiff's Certification Motion as to Plaintiffs
claims for prospective equitable relief dabtSMISSES WITHOUT PREJUDICE those
claims. See supr&ection I1A.2.b; see also, e.gSlayman v. FedEx Ground Package S
Inc., 765 F.3d 1033, 10448 (9th Cir. 2014) (reversing certification of class clafors
prospective relief where named plaintiffs were no longer employed by defendant
class was certified and therefore lacked standing) (ciBdg of Sch. Comm’rs ¢
Indianapolis v. Jacohs120 U.S. 128, 129 (1975) (per curiatdyahulu v. Emp’rs Ia. of

® The Court therefore does not reach Defendant’s argument that Plaintiffs havedwaaly classwid
prospective relief” by “fail[ing] to seek certification of the putative sksspursuant to Rule 23(b)(2
ECF No. 145 at 5.
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Wausauy 557 F.2d 1334, 13387 (9th Cir. 1977))Gustafson v. Goodman Mfg. Co.,L

No. CV-13-08274PCT-JAT, 2016 WL 1029333, at *8 (D. Ariz. Mar. 14, 2016) (“if
plaintiff lacksstandingor has no clain'she cannot represent others who may have at
claim, and her bid to serve as a class representative must fail.””) (quarnbge 350F.3d
at1022;Pence v. Andrys86 F.2d 733, 7387 (9th Cir. 1978))see also B.C. v. Plumj
Unified Sch. Dist.192 F.3d 1260, 1264 (9th Cir. 1999) (affirming district court’s dism
of class claims for injunctive relief where named plaintiff was no longer a student
defendant school district and therefore lacked standing to seek injunctive
Balasanyan v. Nordstrom, Inc294 F.R.D. 550, 562 (S.D. Cal. 2013) (concluding
namedplaintiffs who were former employees of the defendant could “[Jnot estab
sufficient likelihood that they w[ould] again be wronged by [the defendant emplo
allegedly improper conduct,” meaning that the plaintiffs “ha[d] no standing to p
injunctive relief and, therefore, their claims are not typical of the proposed class”).
But “CoreCivic does not dispute that Plaintiffs possess Article Il standing tg
monetary damages, restitution, interest, penalties, punitive damages, and fees and
the putative classes. Nor does CoreCivic dispute in its Supplemental Brief that th
can and should certify the . . . proposed classes as to claims seekmgeimedies.” EC
No. 148 at 2. The Court therefocencludeghat it may continue the class certificati
analysis as to Plaintiffs’ remaining claimsSee, e.g.Balasanyan 294 F.R.D. at 56

(granting class certification as to remaining claims despite denying cdidificas to

claims for injunctive relief, for which the named plaintiffs failed to establish standing).

3.  Ascertainability
Defendant challenges the “ascertainability” of Plaintiffs’ proposed cla
contending that the Class definitioase ovefinclusive and too vague and that the C
periods are overly broadSeeECF No. 118 at 1418. Plaintiffs respond that “the Nin
Circuit has expressly rejected imposing an ‘ascertainability’ requirement for
certification.” ECF No. 127 at 7 (citinBriseno v. ConAgra Foods, In@44 F.3d 1121
1124 n.4 (9th Cir.)cert. denied 138 S. Ct. 313 (2017)).
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Plaintiffs are correct: lBrisenq the Ninth Circuit clarified that “ascertainability
IS not a preaequisite to class certificationnd that “the types of alleged definitior
deficiencies other courts have referred to as ‘ascertainabilityesss. . [are addresseg
through analysis of Rule 23’s enumerated requirements.” 844 F.3d at 11!
(citing Torres v. Mercer Canyons In@83 F.3d 1125, 113&9 (9th Cir. 2016)Probe v.
State Teachers’ Ret. Sy§80 F.2d 776, 780 (9th Cir. 1986)). The Court thersg
addresses Defendant’s challenges to the breadth and vagueness of the Class defin
periods below.

B. Rule23(a) Requirements

1. Numerosity

“[A] proposed class must be ‘so numerous that joinder of all membe
impracticable.” Rannis v. Recchj@80 Fed. App’x 646, 650 (9th Cir. 2010) (quoting H
R. Civ. P. 23(a)(1)). While “[t}he numerosity requirement istigat to any fixed numerica
threshold[,] . . . [ijn general, courts find the numerosity requirement satisfied when
includes at least 40 memberdd. at 651.

Plaintiffs claim that Rule 23(a)’s humerosity requirement is satisfied becaus
CA Labor Law Class has at least 8,346 putative class members” and, “[whigxdlbt
size of the other [two] proposed classes are not currently known, general knowleq
common sense indicate that they are large enough to satisfy the numerosity requifs
Rule 23(a).” ECF No. 87 at 15 (citing Ridley Decl. Exs-%5& 88, ECF Nos. 836-51

& 85-89 (public redacted versions), ECF Nos-38#38 & 87-76 (sealed versions)). Thi

Is because “[tlhe CA Forced Labor Class and the National Forced Labor Class arig
CoreCivic’s policy and practice of requiringll’ ICE detainees at its facilities to perfol
cleaning work outside of the ICE detainees’ immediate living areas under thr
discipline,” meaning those “classes will necessarily include sktreyasands of forme
and current ICE detainees, and the requirement of numerosity is satisfoedat 16
(emphasis in original).

111
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Defendant counters that Plaintiffs have failed to meet their burden becau

higher level of proof than mere cormnj-]sense impression or extrapolation from curs

allegations is required.” ECF No. 118 at 18 (quotidlen v. Similasan Corp.

(“Similasari), 306 F.R.D. 635, 681 (S.D. Cal. 2015)) (alteration in original). Rega
the California Labor Law Class, for example, the exhibits to which Plaintiffs cite “idg
only 55 detainees who received an account deposit for ‘Job Pay[,]”” and “Plaintitfs
identify the number of detainees who were eligible for, but did not receive, a rest
meal period, or overtime wages.ld. at 1819. Similarly, Plaintiffs’ “speculatiol
[regarding the sizes of the Force Labor Classes] does not satisfy therosiy
requirement.” Id. at 20 (citingSchwartz v. Upper Deck Cdl83 F.R.D. 672, 681 (S.[
Cal. 1999)).

Plaintiffs rejoin that “[tlhe numerosity requirement is satisfied for each peok
class.” ECF No. 127 at 9. As for the California Labor Law §l&3laintiffs filed excerpts
of the OMS reports because their size renders them nearly impossible to file on th
docket.” Id. As for the Forced Labor Classes, “each will necessarily include s¢
thousands of former and current ICE detainees” because they “arise out of Corg

policy and practice of requirin@ll’ ICE detainees to perform cleaning work outside

the ICE detainees’ immediate living areas under threat of disciplidedt 10(emphasis

in original).

The Court concludes that Plaintiffs have satisfied Rule 23(a)’'s nume
requirement for the California Labor Law Class, the California Forced Labor Clas
the Nationwide Forced Labor Class. Plaintiffs need not prove the identity of eac
membe at the class certification stagee, e.g.Allen v. Hyland’s Inc(“Hyland’s’), 300
F.R.D. 643, 658 (C.D. Cal. 2014), and the Caoricludeghat it is readily apparent fro
the number of ICE detainees Defendant has housed in its various facili@asfornia
and nationwide over the years at issue that the classes are so numerous that it
impracticable to join all parties her&ee, e.g.Similasan 306 F.R.D. at 644 (concludin

that it was “readily apparent that the class is so numeratig thould be impracticable
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join all parties” where the “[d]efendant sells its Products through at thasten
retailers”);Hyland’s 300 F.R.D. at 660 (finding that numerosity “is easily satisfied g
that the putative class action includes comsts of twelve products sold nationwide o
the course of several years”).
2.  Commonality
Rule 23(a)(2) requires that “there are questions of law or fact common to the
Fed. R. Civ. P. 23(a)(2). To satisfy this requirement, “[a]ll questionscbiaind law nee

iven

ver

class
d

not be common to satisfy the rule. The existence of shared legal issues with diverge

factual predicates is sufficient, as is a common core of salient facts couplatispabate
legal remedies within the classHanlon v. Chrysler Cqr., 150 F.3d 1011, 1019 (9th C
1998). The common contention, however, “must be of such a nature thatpaidecaf
classwide resolutierwhich means that determination of its truth or falsity will resolv
issue that is central to the validity afah one of the claims in one strok&Val-Mart, 564
U.S. at 350.

Plaintiffs argue that their “claims all hinge on common contentions that are c:

of classwide resolution.” ECF No. 87 at 16. Defendant contends that Plaintiffs hav{

to establish that Defendant has policies or practices common to all pulassenembers

seeECF No. 118 at 2589, and that individual questions predomina$ze idat 29-33.
Because Plaintiffs and Defendant have collapsed their arguments concerni
predominance of common issues under Rule 23(b)(3) with their discussmmionality
under Rule 23(a)(2ompareECF No. 87 at 24andECF No. 127 at 2012, with ECF No.
118 at 2433, the Court discusses both commonality and predominance under the “fg
demanding'Rule 23(b)(3)redominancanalysis. See infraSection IIC.1; see als&ECF
No. 118 at 25 (quotingmchem Prods. Inc. v. Winds&?21 U.S. 591, 62(1997).
3.  Typicality and Adequacy

The Ninth Circuit has explained that “representative claims are ‘typical’ ifahe
reasonably cextensive with those of absent class members; they need not be subsi
identical.” Staton 327 F.3d at 95#anlon, 150 F.3d at 1019. The test opigality “is
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whether other members have the same or similar injury, whether the action is b

conduct which is not unique to the named plaintiffs, and whether other class membg

been injured by the same course of condusthwartz v. Harpl08F.R.D. 279, 282 (C.D.

Cal. 1985).

Rule 23(a)(4) also requires that “the representative parties will fairly and aelgc
protect the interests of the class.” “To determine whether the repagse meets thi
standard, [courts] ask two questions: (1) Do the representative plaintiffs and their {
have any conflicts of interest with other class members, andil{Zhe representativ
plaintiffs and their counsel prosecute the action vigorously on behalf of the cisgah)
327 F.3d at 957.

a. Representative Plaintiffs

Plaintiffs contend that their “own claims are typical of the classes that they g
represent” because, “[l]ike the putative class members, Plaintiffs alsoesubject t¢
CoreCivic's uniform policies and practices.” ECF No. 87 at 22. Further, Plaintiffs
that they will adequately represent the proposed Classes because “Plaintiffs each s¢
on behalf of the class as a whole and have no interest antagonistic to other class m
Id. at 23. Defendant raises sekal challenges to Mr. Owino’s and Mr. Gomez’s adeq(
and typicality,seeECF No. 118 at 224, which the Court addresses in turn.

I Membership in the Proposed Classes

First, Defendant argues that neither Mr. Owino nor Gvmez has demonstrat
through his declaration that he is a member of any of the proposed classes he
representSeeECF No. 87 at 2322, 23. Plaintiffs respond that they need “not specific
define the dates and times on which the labor law violations occurred”ar@tdreCivic
failed to submit any documents or records establishing that Plaintiff did not work ¢
the applicable limitations period in spite of the fact that CoreCivic employed Mr. Q
and Mr.Gomez and wlas] better positioned (and required by California law) to ma
such employment records.” ECF No. 127 at 12.
111
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The Forced Labor Classes: The Coadncludesthat both Mr. Owino ang

Mr. Gomez have adequately established for purposes of class certification thatet
members of the California and National Forced Labor Classes. For example, Mr.

and Mr. Gomez both attest that “[d]etainees were . . . responsible for removing tras

)
hey

Owir
5h fro

the common areas of the living poals a daily basissweeping and mopping floors, and

cleaning toilet bowls, sinks, showers, and furniture,” ECF N8 §420 (emphasis adde(
ECF No. 844 § 16 (emphasis added), and that they “were not paid for working to
the common areas when instructed by OMDC staff.” ECF N& $£21; ECF No. 84
117. Further, the detainees “almost always complied,” ECF N8.9823; ECF No. 84
1 19, “to avoid any punishment,” ECF No-8424;see alsccCF No. 844 { 20, becaus
noncompliant detainees “could be subject to more random and frequent seandheel

tossing,” “removed from the general living pod and placed in more restrictive housir

saddled with a disciplinary note in their files that “could negativlyact [their] case

before the judge.” ECF No. &l 23; ECF No. 84 § 19.

The California Labor Law Class The Courtconcludesthat Mr. Owino and

Mr. Gomez adequately have established that they were never paid a minimun
through the VWP progranseeECF No. 843 1 10; ECF No. 84 | 8, and that they neyV
received wage statenisn SeeECF No. 843 { 13; ECF No. 84 § 10. As such, the Cou

alsoconcludeghat they have established for purposes of class certification that Defs

1);

clea

e

N wa
er
Irt

pndal

failed to pay compensation upon terminataordimposed unlawful terms and conditions

of employnent/’

As for the claims for failure to pay overtime wages and failure to provide man
meal and rest periods, however, the Caooricludeghat Mr. Owino has established tf
he is a member of the class for his work in the kitchen but that Mr. Owinbliar@@omez

have failed to establish that they are members of the class for any other positions t

" Mr. Owino’s and Mr. Gomez’s claims for waiting time penaltieswever, may not be typical of tho

of theClass to the exteir. Owino and Mr. Gomegeek to representirrentdetainees still participating

in the VWP. Seesupranote 4.
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while detained by DefendaftAs for Mr. Owino’s work in the kitchen, he attests tha

“worked in the kitchen on and off throughout each periodet¢mtion at OMDC.” ECk

No. 843 { 5. His “normal shift in the kitchen was from 3:00 a=1h2:00 p.m., five day

[

he

per week,’id. I 6, and that his “usual schedule would be to work from 3:00 a.m. until abou

6:30 a.m.” and from 7:00 a.m. to “12:00 p.m. without any other scheduled rest bie:s

k.”

1 7. Although there was typically a meal “break” between 6:30 a.m. and 7:00 a.m., tf

kitchen crew had to use at least some of that time to prepare their own tdedarther,
“there were many instances whghdr. Owino] and other kitchen workers would wg
more than [their] shift[,] . . . including up to 14 working hours in a d&y.Y 6. Mr.Owino
was paid $1.00 per daid. 1 10, regardless of the length of his shift or any extra h

rk

ours

worked. See idf 11. His pay was also capped at $5.00 per week, meaning that when |

worked a sixth and/or seventh day each week, he would not receive any addition

payment. See id.f 22. Accordingly, Mr. Owino has proven that, as a member df the

kitchen crew, henaynot have beepaid overtimeprovided with mandatory rest periods,

and provided with proper meal periods.

But the declarations fail to provide sufficient detail as to Mr. Owino’s work [as a

chemical porter and cleaner or as to Mr. Gomez’s work as a cleaner for the Court

conclude that they are members of the California Labor Class as to the overtime and r

and meal break claines to those positionsMr. Owino and Mr. Gomez both attest that

there was “no set shift” for these positions and that they were expected to “work ‘uptil th

job was done[,]”” without any “scheduled rest or meal breaks.” ECF N8.18189; ECF

No. 844 1 7. From the limited evidence in the record, it appears that the “typical’ schedul

for these positions was between two and six hours per sésfECF No. 1185 at 479

8 There alsamay exist typicality issues where, as here, the representative plaintiffs seekeserdpa
class comprised of individuals holding positions that differ from their dae, e.gKelley v. SBC, In¢.

No. 97CV-2729 CW, 1998 WL 1794379, at *15 (N.D. Cal. Nov. 18, 1998) (“[T]he typicality requirement

is not met for a class that would include both employees in Plaintiffs’ positionshigih where is
substantial diversity, and other positions that named Plaintiffs do not hold. Thet@aufinds that
Plaintiffs meet the typicality requirement only as to a class comprised of thiemp®shat they held.”)

29
17-CV-1112 JLS (NLS)




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

1140-42;° however, a rest period is only mandated for shifts lasting at leastahdee

half hours, IWC OrdeNo. 5-2001, Section 12(A), while a meal break is only required for

shifts lasting at leadive hours SeeCal. Labor Code 8§ 512(aPlaintiffs thereforehave

failed to establish that they were entitled to overtime or meal or rest periods fo[ wor

performed as chemical portarscleaners.

il Statute of Limitations

Second, Defendant camtds that both Mr. Owino and Mr. Gomez may be {ime

barred from pursuing claims under the California Labor GouklWC Orders SeeECF

No. 118 at 2324. Plaintiffs counter that “possible differences in the application of a sfatute

of limitations to indivdual class members, including the named plaintiff, does not pre
certification of a class action so long as the necessary commonality and, in the 3
class action, predominance, are otherwise present.” ECF No. 127 at 13 (dubbng
Allianceone Receivables Mgmt., Inslo. 145835 RJB, 2015 WL 8970778, at *8 (W.
Wash. Dec. 16, 2015)).

The Court must first determine the applicable class peridtaintiffs claim that
their “claims for unpaid wages and for violations of the UCL altegoverned by
four[-]year statute of limitations.” ECF No. 160 at 3 (cithipite v. Home Depot U.S./
Inc., No. 17cv-00752BAS-AGS, 2019 WL 1171163, at *24 (S.D. Cal. Mar. 13, 201
Defendant responds that the California Labor Code claimsirmebarred and tha
Plaintiffs can pursue only the UCL clainBeeECF No. 164 at-Z3 (citing Mendoza v
Bank of Am. Corp.No. 19¢cv-02491LB, 2019 WL 4142140, at *9 (N.D. Cal. Aug. 3
2019);Vasquez v. Randstad US, L,..Ro. 17CV-04342EMC, 2018 WL 327451, at *
(N.D. Cal. Jan. 9, 2018Yan v. Language Line Servs., IMdo. 14CV-0379:LHK, 2016
WL 3143951, at *30 (N.D. Cal. June 6, 201&¥,d in part 733 F. Appx 349 (9th Cir.
2018) Cortez v. Purolator Air Filtration Prods. Cp23 Cal.4th 163,178-79 (2000)).

°Pin citations to Defendant’s exhibits refer to the pagination provided by Defendaat@ttom of eac
page.
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For purposes of the Certification Motion, this is a distinction without a differgnce:

Even if Plaintiff's claims under th€alifornia Labor Codeare timebarred they ill may
recover for the majority of the alleged violations under the UCL. AccordinghCldss
Period for the California Labor Class to the extent it is predicatddefendant’s allege

failure to pay wages, including the meal and rest break claees;Tompkins v. C &

Wholesale Grocersnt., No. 2:11CV-02836GEB, 2012 WL 639349, at *5 (E.D. Cal.
Feb. 27, 2012) (citingomlinson v. Indymac Bank, F.S.B59 F. Supp. 2d 891, 898 (C.D.

Cal. 2005)), begins May1, 2013. Magadia v. WalMart Assocs., In¢.384 F. Supp. 3
1058, 1076 (N.D. Cal. 2019) (citingortez v. Purolator Air Filtration Prods. Cp23 Cal.
4th 163, 179 (2000))The waiting time claims and wage statement claimsvever, see
remedies thatannot be pursued under the UGee, e.gGomez v. J. Jacobo Farm Lab
Contracor, Inc, No. 115CV01489AWIBAM, 2019 WL 5787804t *25-2% (E.D. Cal.
Nov. 6, 2019)(wage statement claimdPineda v. Bank of Am., N,A0 Cal. 4th 1389
140102 (2010) (waiting time claims). Consequently, the Class Period for the Cali
LaborLaw Class to the extent it is predicated on Defendant’s alleged failure timely 1
compensatiorupon termination begins May 31, 20B&eHassan v. Praxair, In¢.No.
LACV1802811JAKAFMX, 2019 WL 3064435, at *5 (C.D. Cal. Mar. 4, 2019), threde
are two Clas Periods for Defendant’s alleged failure to prowdsege statementsee
Troester v. Starbucks CorfNo. CV1207677CJICPJW>2019 WL 2902487, at *2 (C.L
Cal. May 21, 2019) (collecting cases): (1) for purposeenhltiesthe ClassPeriod beging
May 31, 2016, pursuant to California Code of Civil Procedure sectionadwl)2) for
purpose ofactual damageshe QassPeriod begins May 31, 2014, pursuant to Califol
Code of Civil Procedure section 33&ee GomeZ2019 WL 5787805, at *23froester
2019 WL 2902487, at *2Franke v. Anderson Merchandisers LL8o. CV173241
DSFAFMX, 2017 WL 3224656, at *8 (C.D. Cal. July 28, 2017).
111
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Mr. Gomez was released from detention on September 18, 28dB3CF No. 844
7 2,andMr. Owino was released on March 9, 2025SeeECF No0.84-3 § 2. On the

current record, it appears that Mr. Owino is part of the CalifdraisorLaw Class for the

wage claims for failure to pay compensation upon termination, &dwaiting time
penalties andactual damages for the failure to provide wage statemeavriisreas
Mr. Gomezis only part of the California LaboLaw Class for the wage claim
Mr. Owino’s inability to pursue penalties under Section 226 and3dmez’s inability tg
pursuewaiting time penaltiesinder Section 20and either penalties or actual damag

under Section 226 present a legitimate challenge to their typicaige Lindblonmv.

Santander Consumer USA, Indlo. 15CV-0996BAM, 2018 WL 573356, at *5 (E.D.

Cal. Jan. 26, 2018) (“[T]his Court and other courts in this Circuit routinely pre

potentially timebarred plaintiffs from serving as class representatives when they

to representnembers with timelglaims.”) (collecting casesPeirmenjian v. Deutsche

Bank, A.G.No. CV0600774MMMRCX, 2010 WL 11505699, at *25 (C.D. Cal. May
2010) (“Because none of the propostabsrepresentativeappears$o have a viablelaim,
the court finds that théypicality requirementis notsatisfied.”); Blackwell v. SkyWe{
Airlines, Inc, 245 F.R.D. 453, 463 (S.D. Cal. 2007) (“Plaintiff experienced no harm v
the one year statute of limitations because she did not receive a pawhatudlegedly

failed to document exact work hours. . .. Plaintiff therefore lacks standforirig Sosng

10 Defendant anged for the first time in its pos$tearing supplemental brief that, “[a]lthough Mr. Owin
last stay at SDCF was from Febru@ry2015 to March 9, 2015 (Dkt. 147 § 7), the last day he works
at SDCF (the only CoreCivic facility he was detained at) was May 22, 2013 (Dkt. 118 at 155,
CCOG0000246[3]).” SeeECF No. 164 at 2.If this is true,Mr. Owino will not bea member of thg
California LaborLaw Class the Class Period for whichegins May31, 2013. See suprgage 3.
Although the Court peritied Plaintiffs to file a response to Defendant’s supplemental brief, th
mitigating any due process concerns, the Court is disinclined to res@vsstii at the class certificati
stage given Defendant’s belated assertion of this defense am@lfdeiputes concerning wheth
Mr. Owino worked during the Class Period for the California Labor Law Céae£CF No. 169 at 1
3—4;compareECF No. 843 5 (“During each period of detention at OMDC, | performed work thrg
the ‘Volunteer Work Progra.™), with ECF No. 1187 at 774 (claiming to show that Mr. Owino’s I
date of payment through the VWP was May 22, 2013), particularly given that Mr. Gomézsramiabl€]
class representative for the majority of the claims of the California Labor Lass.Cl
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v. lowg 419 U.S. 393, 4003 (1975));see also Troester2019 WL 2902487, at *
(“[W]hether [the named plaintiff] can represent .classmemkers [who may pursu
penalties under Section 226] is a typicality issueckasscertification.”); Burton v.
Mountain W. Farm Bureau Mut. Ins. C@14 F.R.D. 598, 609 (D. Mont. 2003) (“[T
proposed class representativettpim is time-barredand she camot serve as alass
representative.”).

Accordingly, the Courtoncludeghat neither MrOwino nor Mr.Gomez is typica
of themembers of the California Labbaw Class seeking penalties under Section 226
that Mr.Gomez is not typical of members of the California Labaw Class seeking
waiting time penaltieander Section 203 or penalties or actual damages under Sectid

lii.  Non-California Facilities

Finally, as to the National Forced Labor Class, Defendeggs that because bc
Mr. Owino andMr. Gomez were detained at California facilities, “they cannot say tha
suffered the same or similar injury as putative class members at thidsedaand “they
also have no incentive to pursue a class actiopehalf of detainees in facilities they ne
stepped foot in.” ECF No. 118 at 2BDefendantalso contendghat Plaintiffs have failef
to meet their burden to establish uniform policies as to sanitation and discipline 4
Plaintiffs have introduak evidence concerning the policies of only ten of Defend;
twenty-four nationwide facilities and thaeclaration®f only four detainees, all of who
are from Defendant’s California facilitiesd. at 26.

Plaintiffs rejoin that they “and the putatiedass members all worked as a dir
result of ... threats” of discipline and that “Plaintiffs can adequately represent the int
of a national class because they were subjected to CoreCivic’'s entanoiésgolicies anc
practices and their claimee typical of the class.” ECF No. 127 at 14 (citihgans v
IAC/Interactive Corp.244 F.R.D. 568, 573, 576 (C.D. Cal. 2007urther,“CoreCivic
fails to address, and effectively concedes, that (1) its facilities use temgliatespand
procedures that are create by CoreCivic's Facility Support Center, which functi

CoreCivic's ‘corporate office,” and (2) the use of the template policies and procedu
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mandatory such that facilities do not have the ability to ‘opt out’ of them.” ECF Na.

at 16-11 (citing Ridley Decl. Ex. 3 at 50:351:25, 54:2455:4, 59:15, 68:19; Ridley
Decl. Ex. 6 at 59:812). “CoreCivic[] . . . alsmverlooks Mr. Ellis’ testimony that th
VWP, sanitation, and discipline policies on which Plaintiffs rely are ‘standard policief
are applicable across CoreCivic's facilitiesId. at 11 (citing Ridley Decl. Ex. 3 §
75:9-25, 77:1317).

The Court concludesthat Plaintiffs adequately have established standart
policies concerning the cleaning of common areas under threat of discipline
Defendant’s norCalifornia facilities. The policies from ten of Defendant’s twenrtyur
facilities, sese ECF No. 118 at 3see alsaRidley Decl. Exs. 9, 129, coupled with thg
testimony from Defendant’s Rule 30(b)(6) witness that Defendant uses template |
throughout its facilities from which the facilities cannot opt seeRidley Decl. Ex. 3 a
49:2151:147 54:2455:13, 59:15, 68:19, 75:9-25, 77:1317, compel the Courtto
concludethat Plaintiffs have met their burden at the class certification stage as
standardization of Defendant’s policiex@ssits facilities. See Alba2007 WL 953849
at *2 (noting that contention that policy was applied differently in California “goes t
merits of the dispute”). Consequentlyfor purposes of class certification, the Cqg
concludeghat Plaintiffs have established that their claims under the TVPA are typi
those of thgutative members of thdational Forced Labor Class given the uniformity
policies across Defendant’s facilities for the cleaning of common areas and didicip
failure to comply. Seeinfra Section 1IC.1.a.2;see alsdBalasanyan294 F.R.D. at 56
(concluding that California plaintiffs were typical of proposed nationwide class ov
defendant employer’s argument “that Plaintiffs have failed to shovihtbatexperience
aretypical of the experiences of more than 60,000 draw commission salespeoplq
different states at 117 stores” because the defendant “offer[ed] no additional infor
as to why Plaintiffs fall short dipicality”); In re AutoZone, Inc., Wage & Hour Em|
Practices Litig, 289 F.R.D. 526, 535 (N.D. Cal. 2012) (“Plaintiffs &rpical of the

proposectlass[of current and former employees from hundreds of retail auto parts

34
17-CV-1112 JLS (NLS)

127

e
5" tha

lized

acro

polici
t

to th

D the
urt

cal o
 of

ine

p
or the
S
2 in 2
matic

D't

store




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

in California] because they were subject to the spaotiey as the proposeclass.”),aff'd,

No. 1717533, 2019 WL 4898684 (9th Cir. Oct. 4, 201Dits v. Penske Logistics, LLC

267 F.R.D. 625, 633 (S.D. Cal. 2010) (“Plaintiffs have provided evidence that irsc
that they were subject to all of thedeeged wrongs and that the relevaolicieswere
common across Defendant’s Califorfaailities.”).
b. Plaintiffs’ Counsel

Plaintiffs’ counsel indicates that it “does not have any conflicts with othes
members and will prosecute the action vigorously on behalf of both the named anc
class membersECF No. 87 at 2324 (citing Ridley Decl. 11-216; Teel Decl. § 4)and
that its attorneysare well qualified, have significant experience in prosecuting con
litigation cases, and have previbudveen certified as class counsel in a class af
involving claims against a prison technology company on behalf of detainees/pris
Id. at 24 (citing Ridley Decl. -26; Teel Decl. 11-25). Further, “CoreCivic does n
dispute the adequacy d?laintiffs’ proposed class counsel.” ECF No. 127 at
Consequently, the Coudoncludesthat Plaintiffs’ counsel “will fairly and adequate
protect the interests of the classSéeFed. R. Civ. P. 23(a)(4).

C. Rule23(b)(3) Requirements

icate

cla

| abs:

plex
ction
pners
ot
12.

ly

Rule23(b)(3) states that a class may be maintained if the requirements of Rule 23(

are fulfilled and if “the court finds that the questions of law or fact common to the|
members predominate over any questions affecting only individual members, aad
class action is superior to other available methods for fairly and efficiently adjudide
controversy.” Fed. R. Civ. P. 23(b)(3).
1. Predominance of Common Issues

The predominance analysis focuses on “the legal or factual questions that
each class member's case as a genuine controversy” to determine “whether g
classes are sufficiently cohesive to warrant adjudication by representatfonchen
Prods, 521 U.Sat623;see alsd-ed. R. Civ. P. 23(b)(3) (teertify aclass the cour must

find that “questions of law or fact common ¢ttass members predominate over &
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guestions affecting only individual members”). “Considering whether questions of
fact common to class members predominate begins . . . with the elementsraf¢Hging
cause of action.”Erica P. John Fund, Inc. v. Halliburton G&b63 U.S. 804, 809 (201
(quotation marks omitted). A court must analyze tledements to “determine which g
subject to common proof and which are subject to individualized.prdo re TFT-LCD
(Flat Panel) Antitrust Litig.267 F.R.D. 291, 311 (N.D. Cal. 2010)abrogatedon other
groundsby In re ATM Fee Antitrust Litig.686 F.3d 741 (9th Cir. 2012)
a. Uniformity of Defendant’s Policies

As an initial matter, Defendant contends that, “to certify a claim based on a
or practice, a plaintiff must present ‘significant proof’ that a policy or practice in fact
andthat the entire class was subjected to it.” ECF No. 118 at 26g(¥ital-Mart, 564
U.S. at 353Ellis, 657 F.3d at 983) (emphasis in original). Defendant challenges Plai
proof regardinghe uniformity of its sanitation and disciplinary policies and overtime
break policies.See idat 25-29.

I California Lalor Law Class: Overtime and Rest and M
Break Policies

Defendant argues that Plaintiffs have failed to “provide any evidence to suppt
. . . policies” that Defendant does “not pay[] overtime wages and refus[es] to provi
and meabreaks, in violation of California’s labor laws.” ECF No. 118 at 28. In
Defendant argues, its policy explicitlgrohibit[s] detainees from working more than eig
hours in a day or forty hours in a weekd. (emphasis in original).

Plaintiffs counter that “the common policies and practices alleged by Plaintif
either confirmed by CoreCivic in its Opposition Brief or established by CoreCivic’s
written policies and Mr. Ellis’ testimony.” ECF No. 127 at 10. “At best, CoreCivid
creded a dispute of material fact concerning the existence of the policies and practi

are the subject of Plaintiffs’ class claims|, bJut merely denying the existence of a pd

practice in the face of overwhelming evidence to the contrary isuffaitient to defeat

class certification.” Id. (citing Howell v. Advantage RN, LLNo. 17#CV-0883 JLS
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(BLM), 2018 WL 3437123, at *2 (S.D. Cal. July 17, 201Byurgeman v. Collins Fin.

Servs., InG.No. 08CV-1392 JLS (NLS), 2011 WL 5025152, at *3 (S.DalCOct. 21,

2011)). “Moreover, CoreCivic’'s denial of the existence of the policies and pra

ctice:

identified by Plaintiffs create ‘a viable common question’ of whether such a policy existec

‘and the truth or falsity of that claim will drive the resolution of this caskel.{citing Ruiz

v. XPO Last Mile, Ing.No. 5CV2125 JLS (KSC), 2016 WL 4515859, at *7 (S.D. Cal.

Feb.1, 2016)).

Overtime WagesThe Courtoncludeghat Plaintiffs have met their burden for class

certificationof establishing that Dehdant implemented common policies and practices in

California as to the failure to pay overtime wages. Plaintiffs have introduced sev
Defendant’s policies, handbooks, and a VWP Agreement F&eeRidley Decl. Exs. 9
11,12, 14, 19, 21, 24, 2T.he VWP is among the “standard policies” created by tem
by Defendant’'s own Facility Support Center’s policies and procedures departmer
which Defendant’s facilities cannot “opt out3eeRidley Decl. Ex. 3 at 49:251:147
54:24-55:13, 59:15, 68:1-9, 75:9-25, 77:1317. Not only do these policies not prov
for payment of overtimesee generallfRidley Decl. Exs. 9, 12, 14, 19, 21, 24, 27, but

clear that no overtime wagesf earned—were ever paid because “[clompensation [W

$1.00 per day.” Ridley Decl. Ex. 9. Accordingly, the Caarncludeghat Plaintiffs have

established a uniform policy as to the payment of overtime wag&ge Alba v. Pap
John’s USA, In¢.No. CV 057487 GAF (CTX), 2007 WL 953849, at *1 (C.D. Cal. F
7, 2007);see also idat *2 (“[To the extentl]efendant[] contend[s] that thmlicy was
applied . . . in accordance with California.law, that contentiogoes to the merits of th
dispute and not to the question of whethemmonissuespredominate”) (citindzisen v.
Carlisle & Jacquelin417 U.S. 156, 1778 (1974);Staton 327 F.3dat954).

111

11 The Court reiterates that this issue is distinct from that of whether Plaintiffselstalglishedheir
entitlement to overtime wagese., whether thereexist uniform policiesrequiring detainees to wor
overtime. See infraSection I1C.1.b.
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Rest and Meal BreaksThe Courtconcludeshowever, that Plaintiffs have failed

establish a uniform policy as to the provision of meal and rest bréak®stablish thg
existence of uniform policie®laintiffs cite to their own declarations and the depos
testimony of Jason Ellis and Fred Figueroa, two of Defendant’'s emplogeeECF No.
87 at 7 (citing ECF No. 83 {1 79; ECF No0.84-4 | 7; Ridley Decl. Ex. 3 (ECF N
85-4) at 129:23130:15; Ridley Decl. Ex. 6 (ECF No. 85 at 34:28). Mr. Owino, for
example, attests that, as a nfoemof the kitchen crew, he received only one, thintpute
meal “break,” during which he was required to prepare his own meal, and no rest
while working a 3:00 a.m. to 12:00 p.m. shift. ECF No.38% 7. As a chemical port
and cleaner, he would work shifts of an unspecified length with “no scheduled rest ¢
breaks.” ECF No. 84 {1 89. Similarly, Mr.Gomez worked as a cleaner for shifts of
unspecified length without “scheduled rest or meal breaks.” ECF N&f84 Mr. Ellis
testfied both that he was “not sure if there aréhere are breaks or not” and that he \
“sure there would be breaks, some breaks at least” but that he “d[id]n’t know the le
those breaks o+ or the duration.” Ridley Decl. Ex. 3 at 129:A30:15. Mr. Figueroa
testified that the “outside crew” works between 7:30 a.m. and 3:00 p.m. with “a lunch
in the middle” and “no regularly scheduled break.” Ridley Decl. Ex. 6 at84:2

On this record, the Coucbncludeghat Plaintiffs have failetb establish a uniforr
policy as to the denial of rest and meal bredkshe absence of a written policyPlaintiffs
must show substantial evident®f a systematipolicy” depriving detainees of rest a
meal breaksSeeNevarez v. Costco Wholes&lerp. No. 2:19CV-03454SVW-SK, 2019
WL 7421960, at *7 (C.D. Cal. Dec. 26, 20X8jting In re AutoZone289 F.R.Dat539,
Brinker Rest. Corp. v. Super. (83 Cal. 4th 1004, 1051 (20)2)As discussed abovsee
supraSection 11B.3.a.1,Plaintiffs have failed to meet this burden. Indeed, Plairtdifze
introducel no evidence that detainees in the VWAdRding positions other than timeorning
kitchen shift were deprived of a legally mandated rest or meal br8ak. id. As for that
oneshift, Plaintiffs have introduced the sworn testimony of only one detaine€wino,

to support a allegedlysystemic policyof depriving thosaletainees okegally mandate
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breaks. ECF No. 83 § 7. The Court cannot conclude that Mwino’s testimoty as to

his “normal shift,”see id.{| 6, amounts to “substantial evidence,” particularly giviee

testimony oD. TopasnaChief of Unit Management at the San Diego Correctional Facility

(“SDCF”) and OMDC,seeDef.’s Ex. at 472 | 3, that Defendant’s preetwasthatthe

breakfast shifiventfrom 3 a.m. to 8:30 a.m. with “a meal break and multiple rest

periods.”? Id. at 479 1 39The Court therefore concludes that, based on the current recorc

Plaintiffs have failed to establish that Defendant has a uniform policy or practice of denyin

detainees legally mandated rest and meal breaks.

. Forced Labor Classes: Sanitation and [piste Policies

Defendant also contends that Plaintiffs have failed to introduce significant propf the

the putative class members were subjected to unisamtation and disciplinary policig¢s

that forced detainees to clean common areas under threatiplide. SeeECF No. 118
at 25-26. Specifically, the written policies themselves require only that the det@ileas

their assigned living areas, whereas detainees in the VWP program are required

the common areasge id.at 25, and detaineese not disciplined with segregation f

failing to clean. See idat 25-26. Further, the only evidence that detainees are forg

clean common areas under threat of disciplinary segregation comes from the decl

to cle
or
ed tc

aratic

of four detainees, which “is niignificant proof’ that more than 120,000 detainees were

subject to their claimed policy.See idat 26.

Plaintiffs dispute Defendant’s reading of the sanitation policy, contending that

is insufficient evidence that the cleaning policies of whrtdintiffs complain apply only

to those participating in the VWPSeeECF No. 127 at-34. Further, Defendant’s ow
witness confirmed that “any of the types of discipline is possibé®’idat 4 (citingRidley
Decl. Ex.3 at 157:5-16), and this lreatof discipline was conveyed to all detainees

intake through the admission handbook and reinforced through Defendant’s enfor

12 Although not evidence, this is consistent with Defendant’s counsel’s refatiserat the hearinthat
whether breaks were provided was determined byindevidual supervising officer. SeeTr. at
31:6-33:17.
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of the policy, as attested to by hallozen detaineesSee idat 5 (citing Pl.’s Exs. 2729;
Ortiz Decl. 1 4; Nunez DécY 4; Owino Decl. Y 224; Gomez Decl. 1 120;
Santibanez Decl. 18; Jones Decl. 11-3).

The Court concludes that Plaintisifficiently have demonstrated for purposes
class certificatiorihat Defendanimplementeccommon sanitation and discipline polic
thattogether may have coercddtainees tealean areas dDefendant’sfacilities beyona
the personal housekeeping tasks enumeratatienlCE PBNDS First, Defendant’s
sanitationpolicies provide that “[a]ll deiinees/inmates assigned to a unit are respor]
for maintaining the common living area in a clean and sanitary manner” an
“[d]etainee/inmate workers will be assigned to each area on a permanent basis to
the daily cleaning routine of the common area,” including trash removal, sweepil
mopping, cleaning and scrubbing of bathroom facilities, and wiping off of furn
Ridley Decl. Ex. 12 (ECF No. 87) at 12 (OMDC in California); Ridley Decl. Exs. 1
(ECF No. 878) and 18 (ECF No. 8I3) at -2 (Stewart Detention Center in Georgi
Ridley Decl. Exs. 14 (ECF No. &) and 19 (ECF No. 8T4) at 12 (SDCF in California)
Ridley Decl. Ex. 15 (ECF No. 8¥0) at 2 (North Georgia Detention Center); Ridl
Decl. Ex. 16 (ECF No. 811) at 12 (Northeast Ohio Correctional Center); Ridley D¢
Ex. 17 (ECF No. 842) at 2 (T. Don Hutto Residential Center in Texas); Ridley D
Ex. 20 (ECF No. 845) at 22 (La Palma Correctional Center in Arizona\lthough
Defendant is adamant that these policies “do[] not require detainelesutdhe common
areas of the housing unitsée, e.g.ECF No. 118 at 4 (emphasis in original), this is
clear from the face of the policies. For example, as for the “COMMON LIVING ARE
the policies note not dnthat “[a]ll detainees/inmates assigned to a unit are responsil
maintaining the common living area in a clean and sanitary manner,” but also tha
officer assigned to that unit will see that all materials needed to carry out dumsngl
assgnment are provided.See, e.g.Ridley Decl. Ex. 12 at 1. Further, the policies out
a “CLEANING PROGRAM FOR OTHER AREAS,” indicating that “[a]ll floorsilivbe

swept and mopped on a daily basis,” “[t]oilet bowls and sinks will be cleaned daijizg
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showers and floors will be mopped and scrubbed daily,” “[a]ll furniture will be dust;

a daily basis and cleaned when necessary,” “[a]ll trash will be emptied daily,” “[w]in
will be washed weekly or more often when erquired,” “[w]alls and dadlisbe wiped
daily,” and “[a]ll equipment will be dusted or cleaned on a daily basds.at 2. There
is no indication from the face of the policies that these tasks are to be performed
those participating in the VWP, and there exists autispf fact based on the declarati(
submitted by staff of Defendant, who testified that the sanitation policies did not 1
detainees to clean up after othesseECF No. 123 {{-&1; ECF No. 11& at 6870
719520, 136-33 1 925, 136-38 116-20; ECF No. 118 at 46669 1Y 622, 4736
19 6-23, and those submitted bgveral detaineewho testified that they were required
separate and apart from the VWHR clean common areas, including windows, flog
toilets, sinks, showers, and furnituvathout paymenandunder threat of punishmerfsee

ECF No. 843 11 1#424; ECF No. 84 11 13-20; ECF No. 84 1 34, 6; ECF No. 86

pd or

dows

only
DNS

equir

DI'S,

17 34, 52 As Plaintiffs note, the Court cannot resolve factual disputes of this nafure &

this stage in the litigationSeeECF No. 127 at 11 (citinglowell v. Advantage RN, LLC

No. 17~CV-0883 JLS (BLM), 2018 WL 3437123, at *2 (S.D. Cal. July 17, 2018)).
SecondPefendant’s policies and the declarations of putative class mesupsrt
Plaintiffs’ contention thatDefendantmay haveprocured this labor under threat

punishment. For examplée Detainee Admission and Orientation Handbook for O

indicates that[i]t is expected that staff will receive your full cooperation while you are

in this facility ,” Ridley Decl. Ex. 21 (ECF No. 822) at 8 (emphasis in original); detaing
are to “[o]bey all orders as given by staff membei,;”and detainees are tADHERE
TOALL OTHER RULES AS INSTRUCTED BY ANY STAFF MEMBER.” Id. at 39

(emphasis in original). As for disciplinary action, the OMDC handbook notes

“[rlefusal to clean assigned living area” or “[rlefus[al] to obey a staff member/offi

13 There are two paragraphs numbered “5” in the Declaration of Jonathan Ortiz Dubo@oUrheites
to the second paragraph 5.
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order” may be sanctioned with, among other things, “[d]isciplindrgnsfer

(recommended),” “[d]isciplinary [s]egregation (up to 72 hours),” “[lJoss of privileges |
commissary, vending machines, movies, recreation, etc.),” “[c]hange housin
“[r]estrict to housing pod.”ld. at 45. The same recommended disciplinary actions ¢
found in handbooks from other of Defendant’s facilities, both within and outsi

California. SeeRidley Decl. Ex. 22 (ECF No. 883) at 29 (Florence Correctional Cen

in Arizona); Ridley Decl. Ex. 23 (ECF No. &4#) at 29 (SDCF in California); Ridley De¢l.

Ex. 24 (ECF No. 825) at 49 (Laredo Processing Center in Texas); Ridley Decl. E
(ECF No. 8526) at 17 (Eloy Detention Center in Arizona); Ridley Decl. Ex. 26 (ECF
85-27) at 17 (Houston Processing Center in Texasjhis stage, this suffices to show tl
Defendant had a uniform disciplinary policy that corddsonablype understood thave
subjected detainees to discipline for failure to comply with the uniform sanitation.f
This conclusion is bolstered lihe declarations of Plaintiffs and other putative c
memberswho attest that failure to abid®y an order to clean the commons areas ¢
result in disciplinary action consistent with the uniform disciplinary policy or even
retaliatory measuresSee, e.g ECF No. 843 11 19, 2324; ECF No. 84 15, 19-20;
ECF No. 845 11 34; ECF No. 846 1 34.

The Court therefore concludes that, for purposes of class certification, Pz

sufficiently have established that Defendant instituted uniform sanitation and disgij

e.g.,
AN be
e of

ter

\J

X. 25
No.

nat

)olic
ass
ould

other

intiff:

plinar

policies thatwere applied claswide and, taken together, may have coerced detajnees

under threat of discipline into performing cleaning duties beyond those permitted b
b.  The California Labor Law Class

Plaintiffs urge that the claims of th@alifornia Labor Law Class “all turn on

common legal question: whether ICE detainees that worked through the V\

CoreCivic’s facilities in California are employees of CoreCivic under California law

entitled to the protections for employees set forth in the California Labor Code 4

IWC’s Wage Order No.-2001.” ECF No. 87 at 17. Although Defendant “does not dis

that [whether detainees who participate in the VWP are CoreCivic’'s employees
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California law] is a common question,” it dossntest whether it is “a ‘significant aspe
of the case.” ECF No. 118 at 32 (quotiHgnlon, 150 F.3d at 1022). Defendant ass
that “[t]here are many other individual questions needed to fully resolve the putativ
member[s’] claims,” includig detainees’ status as authorized or unauthorized aliens,
worked, whether detainees received meal and/or rest periods, the amount of dama
the amount of any offsetSee idat 32-33.

Plaintiffs claim that Defendant “misses the mark entirélgcause “Plaintiffs an
the putative class members were subjected to the same generally épplateies ang
practices while involuntarily confined at CoreCivic as ICE detainees,” meanimgif|
claims depend on whether the challenged policies aackipes are unlawful and w
‘prevail or fail in unison’ based on the Court’s adjudication of that issue.” ECF No. |
12 (citingAmgen Inc. v. Conn. Ret. Plans & Tr. Fun888 U.S. 455, 460 (2013)).

Plaintiffs are correct that “[c]ertifications appropriate where the legality of

particular policy presents a ‘significant question of’[#vat is‘apt to drive the resolution
of the litigation.” Boyd v. Bank of Am. Corp300 F.R.D. 431, 437 (C.D. Cal. 201

(quoting Abdullah v. U.S. Sec. Assp£31 F.3d 952, 963 (9th Cir. 2013) (citikdal-
Mart, 564 U.S.at 350));see also Moore v. Ulta Salon, Cosmetics & Fragrance, Bicl
F.R.D. 590, 60405 (C.D. Cal. 2015) (“The factual issue of whether [the defends
policies actually require-or are irterpretedo require—[the alleged labor law violatior
is one that igommonto theclassas a whole, and it is capable of resoluf
by commonproof.”); Alba, 2007 WL 953849, at *14 (“Whether the [defendant’s] po
satisfies the right to meal and restripds under California law is a question of law
common to the proposed subclass.”). Nevertheless, the Court must “take into consi
all factors that militate in favor of, or against, class certificatioviifiole v. Countrywidg
Home Loans, lo, 571 F.3d 935, 946 (9th Cir. 2009) (citihg re Wells Fargo Hom
Mortg. Overtime Pay Litig.571 F.3d 953, 95&9 (9th Cir. 2009)).

“Considering whether ‘questioms law or factcommonto theclasspredominate

begins, of course, with thrdementsf the underlying cause of actionSoares v. Flower
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Foods, Inc, 320 F.R.D. 464, 478 (N.D. Cal. 2017) (quotkgca P. John Fund563 US.
at809). “[T]he Court identifies the substantive issues related to plaintiff's clainmben
considers the proof necessary to establish elrhenof theclaimor defense; an
considers how these issues would be tridd.”(quotingGaudin v. Saxon Mortg. Serv
Inc., 297 F.R.D. 417, 426 (N.D. Cal. 2013)). “The predominance inquiry require
plaintiff demonstrate that common questions predominate as to each cause of a(
which plaintiff seeks class certification.Gaudin 297 F.R.D.at 426 (citingAmchem
Prods.,521 U.S. at 620).Further,“[a] court evaluating predominancmust determing
whether the elements necessary to establish lighilityere, employee statu§ are
susceptible tacommonproof or, if not, whether there are ways to manage effectively
of any element that may require individualized evidehc¥illalpando v. Exel Direct Ing.
303 F.R.D. 588, 608 (N.D. Cal. 201&)uoting Ayala v. Antelope Valley Newspapg
Inc., 59 Cal.4th 522, 533 (201%)

Here, Plaintiffs urge that their “claims for violations of the California Labor (
and violations of the IWC’s Wage Order Ne2601 all hinge on the common legal is{
of whether CoreCivic’s classification of ICE detainees that worked through the W\

‘volunteers’ was correct or whether the ICE detainees were employees of CoreCivi

d
5.,
S tha

ction

\U

)roof

rs,

Code
sue
NP a

C UNC

California law.” SeeECF No. 87 at 18 Strictly speaking, this does not suffice to meet

Plaintiffs’ burden. See e.g, Abikar v. Bristol Bay Native Corp.No. 317CV01036

GPCAGS, 2018 WL 6593747, & (S.D. Cal. Dec. 14, 2018) (concluding that
plaintiffs failed to meet their burden of establishing predominance under Rule 2:
where their “predominance assertion malde] no reference to their underlying cld
accordCelena King v. Great AnChicken Corp.No. CV 174510GW(ASX), 2019 WL
6348463, at *3 (C.D. Cal. July 18, 2019) (denying class certification where the p
failed to address predominance as to each cause of achometheless;public policy
favor[s] disposition of cases their merits' Hernandez v. City of El Mont&38 F.3d 393
399 (9th Cir. 1998); consequentlpetCourt analyzes each of Plaintiff's claims.
111
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I. Minimum Wage
Plaintiffs’ fourth cause of action is for failure to pay minimum wage in violatio
California Labor Code sections 1194, 1197, and 1197.1 and IWC Wage Orde20l .

SeeFAC 1 7+75. Whether asserted under the California Labor Code or the B

supraSection 11B.3.a.ii, the Court concludes that common issues predominate as
minimum wage claim.

Here, there arecommon, predominating questions concerning Defenda
classification of detainees participating in the VWP as volunteers and, conseq
whether those detainees were paid according to Califermimimum wage statutes ai
regulations. Previously, the Court expressed conagardingwhether this claim wa
susceptible to common prqoafee, e.qg.Tr. at 6:1720; however, upon further reflectiq
and review of the record, the Court concludes ‘fma}ethods oicommonproof could be
devised to determine whether detainees participating in the VWP were paid a mir
wage. SeeKamar v. Radio Shack Cor®254 F.R.D. 387, 402 (C.D. Cal. 2008ifd, 375
F. Appx 734 (9th Cir. 2010). Although Defendant does not maint@itailed time
keeping records for its detainead, Novoa v. GEO Group, IncNo. EDCV172514
JGBSHKX, 2019 WL 7195331at *3 (C.D. Cal. Nov. 26, 2019}here still exist record
for days on which detainees workaseg, e.g.Ridley Decl. Exs.45-50, and—even if the
records currently before the Court are not complélere appear to be set schedules
the various positions held by participants in the V\See, e.g.Def.’s Exs. at 47980
1139-42. Together, this evidence may allow the trier of fact to determine \
participants in the VWP were paid less than the minimum wagel by how much-
based on the difference between the payment received and the number of hours
for the position, therebyatoid[ing] testimony ly every class membér See Kamar254
F.R.D.at402 The Court therefore concludes thila¢re exist commorpredominating
guestionsfor the California Labor Law Clasas to Plaintiffs’ minimum wage cause
action.

111
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. Overtime

Plaintiff's fifth cause of action is for failure to pay overtime wages in violatig
California Labor Code sections 204, 510, and 1194 and IWC Wage Ordei2@015See
FAC 1176-79. The Court concludes that Plaintiffs have not met their burdg
establishing that common issues predominate as to this claim.

Not only have Plaintiff failed to establish that there exists a common policy
detainees wenequired to work overtimesge supreSection 11B.3.a.i butit is not clear tq
the Court that Plaintiffs’ clains susceptible to common proof. Should the Court deter
that the members of the California Labor Law Class were employees rather than de
there must be some means of determining on aalakebasis which detainees are entit
to overtimes wages, which is a question of liability and not damdgebke absence of
written policy or schedule mandating overtime or substantial evidence that the
actually worked by detainees entitled them to overtime, Plahi#¥efailed to establisk
that the overtime claim is susceptible to common ptbdbee, e.gWashington v. Jos
Crab Shack271 F.R.D. 629, 642 (N.D. Cal. 2010Plaintiff has provided no evidence
any compamwide or classvide policy of requiring‘off-theclock work, and thg
individualized assessment necessary to ascertain whether there were in fact any e
who were told to workoff-the-clock would not be susceptible to common prdjof

This issue is exacerbated the breadth of the defined California Labor Clas:
“[a]ll ICE detainees . . . detained at a CoreCivic facility located in California .ho]
worked through CoreCivic’s voluntary work prograng&eECF No. 87 at 14Essentially,
Plaintiffs seek to certify a class comprised of an untold number of unenumeratioins,
including cleaners, laundry workers, kitchen crews, clerical workers, barbers, libr

and landscapers.See FAC 114. *“Because it is highly unlikely that all positig

14To be clear, the Court does not conclude that Plaim#ffsotestablish that their overtime claims §
susceptible to common proof. For example, the overtime claims may be susceptdstarion proof i
Plaintiffs can adduce additional evidence as to a written or unspoken policy appiyoughout
California requiring VWP participants to work overtime.
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andjob duties at Defendant['s facilitie]s are identical, and thaC#lss Members woul
be seeking the same relief, the Court is not persiaaieleéast on the current recorthht
there are no dissimilarities in the proposé&bsthat could ‘impede the generation
common answers apt to drive the resolution of thgalkion.™”
Inc., 297 F.R.D. 400, 4241 (N.D. Cal. 2013) (quotingVal-Mart, 564 U.S.at 350
(quoting Richard A. Nagared@lass Certification in the Age of Aggregate Prodé
N.Y.U. L. Rev. 97, 132 (2009))) (citingielson v. Sports AuthoritiNo. C 1124724 SBA,
2012 WL 5941614, at *3 (N.D. Cal. Nov. 27, 201Rijjero v. Aaron Brothers, IncNo. C
10-01089 SBA, 2013 WL 60464, at *4 (N.D. Cal. Jan. 2, 20K8)tey v. SBC, In¢No.
C 972729 CW, 1998 WL 1794379, at *14 (N.D. Cal. Nov. 18, 1998)).

For all these reasons, the Cozohcludeghat Plaintiffs have failed to establish tf

See Lusby v. Gamest

common issues predominate as to the California Labor Law Class for the overtime
iii.  Meal Breaks
Plaintiff's sixth cause of action is for failure to provide mandated meal breg
violation of California Labor Code sections 226.7 and 512 and IWC Wage Ordé
5-2001. FAC 11 8883. Again, the Court concludes that Plaintiffs have not met
burden of establishing that common issues predominate as to this claim.
As with the overtime claimsee supr&ection IIC.1.b.ii, Plaintiffs have failed t

introduce evidence of a common policy that detainees in the VWP were denie

d

of

nat

claimn

kS Ir
br NC
their

D

d me

breaks,see supraSedion 11.B.3.a.i, or that the meal break claims are susceptible to

common proof. Should the Court determine that the members of the California Labor La

Class were employees rather than detainees, there must be some means oiirug @
a classwide bass which detaineewere entitled tca meal break and which detainees
not receive the mandated meal breAkain, these are questions going to liability and
only to damages. Because Plaintiffs have failed to introduce evidence concern
entilement to meal breaks for the various positions held through the VWP or a cd
policy or systematic practice concerning the deprivation of such breakd)dheyailed

to establish that common issues predominate aset break claims of the Californ
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Labor Law Class.See, e.g.Chavez v. AmeriGas Propane, Inslo. CV1305813MMM
MANX, 2015 WL 12859721, at *14 (C.D. Cal. Feb. 11, 20%)] his does not suffice t
show that the company had a uniform corporate policy of prevethieglass members
from taking required meal breaks, such that a violation of the wage and hour lasvbe
proved on a classwide ba$)s Washington 271 F.R.D.at 641-42 (“[The defendant’s]

time records will not show when .breaks were taken . . For this reason, individualizg

analyses must be conducted to determine whether and .whdmeaks were not takep.

Moreover. . ., the inquiries would not answer the critical questiowloyrest breaks wer
not taker—a question that will necessitate an individualizegliry.”) (footnote omitted)
(emphasis in original) Accordingly, the Courtoncludesthat Plaintiffs have failed t
establish that commorssues predominate as to the California Labor Law Class fq
meal break claim®
iv.  Rest Breaks
Plaintiff's seventh cause of action is for failure to provide mandated rest bre
violation of California Labor Code section 226.7 and IWC Wage Order1260%. FAC
19 8486. For the same reasons the Court concludes that Plaintiffs have fail&btisie
that Plaintiffs have not met their burden of establishing that common issues predc
as to the meal break clainsge supraSection 11C.1.b.iii, the Court also concludes tH
Plaintiffs have failed to establish that common issues predominate as to ifioen(@3
Labor Law Clasg$or the rest break claims.
V. Wage Statements
Plaintiffs’ eighth cause of action is for failure to provide timely and accurate

statements in viation of California Labor Code section 226. FAC %% Defendant

does not oppose certification of the California Labor Law Class as to this cean,

generallyECF No. 118;see alscECF No. 127 at larguing only that it is timdarred

15 Again, the Court reit@tes that it does not conclude that Plaintiffs cannot establish that theioneaig
claims are susceptible to common prade supranote 15, although the weight of authority tertd
indicate that it may be more difficult for Plaintiffs to meet tlieirden as to these claims.
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because Platiifs seek only penaltiesSee, e.g ECF No. 118 at 17. The Court conclug
that whether Defendant provided wage statements to the participants in the \
susceptible to common proof. Accordinglyg,the extent the wage statement claims
not timebarred!® the Court concludes that there exist common, predominating que
for the California Labor Law Class as to Plaintiffs’ claims concerning Defendant’s f
to provide wage statements.
vi.  Payment of Compensation Upon Termination

PlaintiffS ninth cause of action is for failure to pay compensation
termination/waiting time penalties pursuant to California Labor Code sections 201 t
203. FAC 11 9496. Defendant does not appear to contend that common issues
predominatesee gnerallyECF No. 118 at 3233; rather, Defendant appears to con
only the timeliness of this clainbee idat 17;see also supr&ectionll.B.3.a.ii. The Cour
concludes that whether Defendant paid compensation to the participants in the VW
temmination is susceptible to common proof. Accordingly, the Court concludes thal
exist common, predominating questions for the California Labor Law Class as to Plg
claims concerning Defendant’s failure to pay compensation upon termination.

vii.  Unlawful Conditions of Employment

Plaintiffs’ tenth cause of action is for imposition of unlawful terms or conditb!
employment pursuant to California Labor Code section 432.5. FAC-H1D®.7As with
the wage statement claimsee supraSection |IC.1.b.v, Defendant does not oppq
certification of the California Labor Law Class as to this claee generallECF No. 118
see alscECF No. 127 at 1, although it does contend that the only applicable undg
claim is for failue to pay minimum wages. See, e.qg.Tr. at 3818-39:2. The Court

16 Defendant contends that the wage statement claims ardaimex because Plaintiffs appear to §
only penalties.See, e.g.Tr. at 37:2%38:2 (citing FAC 1 92). Whether Plaintiffs seek solely penaltie
other remedies for their wage statement claims is beyond the scope of the Certifit@ion.

17 Plaintiffs allege that the agreement “include[d] numerous terms that are protipitaw, including
but not limited to agreeing to work for less than minimum wage or withppropriate overtim
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concludes that whether Defendant has imposed unlawful conditions of employmeint upt

the participants in the VWP for the alleged violations of the California Labor Code that ar

susceptibléo common proof is itself susceptible to common proof. Accordingly, the Court

concludes that there exist common, predominating questions for the California Labor La

Class as to Plaintiffs’ claims concerning Defendant’s imposition of unlawful conditigns o

employment.

viii. Conclusion

The Court therefore concludes, pursuant to any limitations discussed above, th

Plaintiffs have established that common questions predominate as to the Californi

Law Class’s causes of action for failure to pay minimum wage, faitupgovide wage

A Lak

statements, failure to pay compensation upon termination, and imposition of unlawft

conditions of employment based on those violations, as well as any viable derivative caus

of action. See infraSection IIC.1.e.
C. The National Forced Labor Class
Plaintiffs argue that the claims of the National Forced Labor Class hinge
whether “CoreCivic’s policy and practice of forcing ICE detainees to clean areas
facility above and beyond personal housekeeping tasks enumerated in the ICE

under treat of discipline, including solitary confinement, . . . constituaefgjlation of the

upo
of th
PBNI

Federal TVPA'’s prohibition on obtaining labor or services by means of force or seriou

harm[;] threats of forcer serious harm[;] or by means of any scheme, plan, or patterr

intended to cause a person to believe that serious harm would result if that person did

perform such labor or services.” ECF No. 87 at R&fendant respondhlat “a commor

guestion cannot simply be whether all putative class members have ‘suffered a viol

the same provision of law,” ECF No. 118 at 29 (citWal-Mart, 564 U.S. at 350), and

ation

that “resolving whether each putative class member was in fact a victim of a TVRA . .

compensation.” FAC { 99. Whether the other claims the Court has certified a$ thee California
Labor Law Class, namely, the wage statement claims and failure to pay congrenpat terminatiof
claims, were among the termstire written agreement is beyond the purview of this Order.
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violation requires the resolution of many individualized inquiries that are particular t
class member,” essentiallywhydid you work?,” a question that “will require delving in|
each class member’'s subjective state of minidl.’at 29-30. Plaintift reply that their
“claims under the CA and Federal TVPA do not turn on ‘individualized inquiries
because “[w]here liability depends on a threat of disciplinary action, the statutes bt
for the application of an objective standard to determine whether a ‘reasonable-p€
in this case, ICE detainees involuntarily confined in a prlé@nfacility—would perform
the work mandated by CoreCivic.” ECF No. 127 at 12 (citing Cal. Penal
§236.1(h)(4);18 U.S.C. § 1589(c)(2)).

The Court allowed kb sides to present additional briefing Novog 2019 WL
7195331 in which the district court certified classes similar to the proposed Californ
National Forced Labor Classes hefgee idat *10, *16 & n.11, *20;see alscECF Nos.
153, 160, 164In its supplemental brieDefendant urgethe Court to conclude thalbvoa
is distinguishable based on the fact that “there is no undisputed written policy in thi
and that Novoaadoptedvienoca] v. GEO Group, In¢.320 F.R.D. 258 (D. Colo. 20173

predominance analysis, which is . . . inapplicable here” because the Plaariff%lo not

even allege that they were aware of the written policies or worked because of Swen.

ECF No. 164 at4. Further,Menocalwas “based on unique Tenth Circuit jurisprude
permitting classwide causation evidence . . ., which the Ninth Cirasihot adopteditl.
at 5 n.4 (citingCGC Holding Co. v. Broad & Cassef73 F.3d 1076 (10th Cir. 2014
Poulos v. Caesars World, In@79 F.3d 668 (9th Cir. 2004)), and “[w]hether the labor
obtained ‘by means of’ or ‘accomplished through’ the threat is still an individual
subjective inquiry.”ld. at 5 n.5 (citingDavid v. Signal Int'l, LLC No. 081220, 2012 WL
10759668, at20-22 (E.D. La. Jan. 4, 2012)).

Finally, on March 19, 2020, Defendant requested that the Court consider the

decision inBarrientos v. CoreCivic, IncNo. 1815081, 2020 WL 964358 (11th Cir. Fe

28, 2020), in which the Eleventh Circuit affirmed thstrict court’'s denial of Defendant

motion to dismiss a TVPA claim asserted by ICE detainees in Georgia and thig]tde
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TVPA applies to private feprofit contractors operating federal immigration deten

facilities.” Id. at *9; see alsoECF Na 172! Defendants contend th&arrientos

tion

“supports Defendant’s argument that the putative National Forced Labor Class ¢

nnot

certified because each class member rmdividually establish that their allegation pf

forced labor rises to the level of actionable claim under the [TVPA], a determination

that cannot be made for all class members in one stroke.” ECF No. 172 Nodt].

surprisingly, Plaintiffs respond thaBarrientossupports the Court’s tentative decision to

certify Plaintiffs’ Forced Labor [C]lasses” and that Defendant “misrepresents the h
of Barrientog,] . . . which was expressly ‘limited to the legal question of the TVH
applicability to private contractors operating federal immigration detentiolitiéesgi]™”
ECF No. 173 at 1 (quotingarrientos 2020 WL 964358, at *1).

Having carefully reviewed the Partiearguments and the additional authorit
submitted by each sidehda Courtultimately agreeswith Plaintiffs. First, the Cour
concludes thaBarrientosoffers little guidance here. Not only Barrientosnot binding
on this Court, but Plaintiffs are correct that “the discrete legal issue before [the El
Circuit]” has no bearing on the Parties’ argumentsafult against class certificatiosee
2020 WL 96435&t *6; see alsdECF No. 173 at 1 Defendant’s attempt to divine fro
Barrientos whether the Eleventh Circuit would conclude that individual ques
predominate such that class certification of a TMR@uld be improper is nothing mo
thanunsubstantiated tdaaf readingand is therefore of minimal relevance here

Second,the Court rejects Defendant’s contention that “[w]hether the labor
obtained ‘by means of’ or ‘accomplished through’ the thigattill an individualized
subjective inquiry.” SeeECF No. 164 at 5 n.5 (citinBavid, 2012 WL 10759668, 4§

*20-22). As an initial matter, the court iDavid concluded that fidividual issues witl

18 To the extent Defendant requests the opportunity to furtherBaieientos seeECF No. 172 at 3, th

Court only granted additional briefing dlovoaat the request of DefendasgeTr. at 572122, whereas

Plaintiffs have indicated their belief that additional briefingBamrientosis not required.SeeECF No.
173 at 1-2. The Court therefddE=NIES Defendant’s request to further brigarrientos
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respect to coercion and consent will predominate Plain§fisc89 forced labor clainis
See2012 WL 10759668, at *22. The Court is not convinced that this analysis g
within the Ninth Circuit, where a TVPA claim requires the plaintiff to establishthes
employer intended to cause the victim to believe that he or she would suffer seriog
by means of an objectively, sufficiently serious threat of h&eseUnited States v. Dant
652 F.3d 1160, 1170 (9th Cir. 201agcordTanedo v. E. Baton Rouge Par. Sch., Bib.
LA CV10-01172 JAK, 2011 WL 7095434, at *8 (C.D. Cal. Dec. 12, 20%#&¢ alsdNovoa
2019 WL 7195331, at *16.11

Evenif coercion and/or consent were a relevant determinatich that there exis
a subjective inquiryhoweverthe court inDavid acknowledged that a TVPA claim m
be suitable for class certification under certain circumstamsesnbling those hereSee
2012 WL 10759668at *21. Indeed, he courtin David concluded that certification wza
not appropriate on the facts of that gaghkich ‘involve[d] paid workers who in fact cou
leave their jobs at any time, . were for the most part paid well, free to come and ¢
they pleased, and some [of whom] even took vacations and bought tdhrs Further,
“the‘threats that Plainiffs allege were made to compel them to work were often ma|
individuals, not to the class as a whblmeaning that “[the pressure to work fdthe
defendantlarguably came at least in part from a set of circumstances that each
individually brought upon himself Id. Here, by contrast, the putative class mem
were not paid more than a dollar or two a day and were not free to come and go
pleased.See, e.gFAC | 10. Further, Plaintiffs allege that the threats were commun
to the class as a whole throuflefendant’s uniforndisciplinary poligy. Id. T 42(c).
ConsequentlyDavid does not support Defendant’s contention

On the other handtwo district courts applying Ninth Circuit precedent ha
concluded that individual issues do not predominate whie ¢class members sharg
large number of common attributes. . . allowing the facffinder to use a commg
‘reasonable persbstandard for all class embers’ SeeTanedg 2011 WL 7095434, &
*8; see also Novq&019 WL 7195331, at *16 (adopting analysidv¥noca); Menocal
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320 F.R.D. at 267 Fhe circumstances herenamely the class membédetainment, the

imposition of a uniform policy, and the numerous other questions common to the-¢lass

certainly make it beneficial to permit such an inference [of causation on awitiesis

basis].”). As inTanedoandNovog the putative class members share a large number of

common attributes, including that they are immigrants who are or weotuntarily

detained in Defendant’s facilitiemnd subjected to common sanitation and disciplipary

policies.

Third and finally, the Coudisagrees with Defendant tithe Ninth Circuit does not

permit “classwide causation evidence,” such N@atoaandMenocalare inapplicableSeg
ECF No. 164 at 5 n.4 (citingGC Holding 773 F.3d 1076P0oulos 379 F.3d at 668). Th
cases on which Defendant relieSGC Holding and Poulos, were both Racketes
Influences and Corrupt Organizations cas&ee CGC Holding773 F.3d att083-93;

e

1%
—_

Poulos 379 F.3d at 664. To the extent those cases have any bearing in the TVPA tonte

seeMenoca) 320 F.R.Dat267n.5 (acknowledging thaCGC Holdingdid “not dictate the

outcome in this matt&y, the Ninth Circuit’s “narrow and caspecific” decision irPoulos
was based ons determinatiorthat “gambling is not a context in whidthe court]can
assume that potential class members are always similarly situ&éd F.3d at 6656.
In other contexts, such as consumer protection putative class actions, for exam
Ninth Circuit has recognized that reliance or causation can be infereediasswvide basis
where the putative class members are similarly situatedyalker v. Life Ingsrance
Companyof the ®uthwestNo. 1955241, 2020 WL 1329665 (9th Cir. Mar. 23, 2026}

example,the Ninth Circuit reiterated that in the context of U@ttions the operative

174

14

ple,

question has become whether the defendant so pervasively disseminated mate

misrepresentations that all plaintiffs must have been exposed td thdnat *5 (citing
Stearns v. Ticketmaster Corp55 F.3d 1013, D21 (9th Cir. 2011)abrogated on othe|
grounds byComcast Corp. v. Behren®69 U.S. 27 (2013) The sum total of thes

=

e

authorities is that an inference of clagisle causation may be permissible where, as here,

111
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the putative clasmembers share a large number of common attributes such that th
similarly situated. As discussed above, @wairt concludes that this is such a case.

As inTanedg“[clommon questions of fact include . . . whether Defendant[] util
threats of serious.. harm to compel Plaintiffs to work” and “[clommon questions of
include . . . whether Defendants’ conduct violated the TVPA,” answers to whicf
‘capable of classwide resolution[]’ and “will determine . . . if the Plaintiffs were thred
with serious . . . harm, an issue central to the TVPA ddir8ee2011 WL 7095434at *6
(quoting Wal-Mart, 564 U.S. at 350 Accordingly, the Courtconcludesthat the
commonality and predominance requirements are satisfied as to the National Force
Class.

d.  The California Forced Labor Class

Plaintiffs assert that the claims of the California Forced L&ltass “all depend o
resolution of . . . [w]hether CoreCivic’s policy and practice requiring ICE detainees
California facilities to clean areas of the facility above and beyond the pe
housekeeping tasks enumerated in the ICE PBNDS under threé&tcipline constitute
‘human trafficking’ within the meaning of California Penal Code § 236.1(a).” ECF N
at 19. As with the National Forced Labor Class, Defendant contends that there
common questions of law and fact governing the California Forced Labor Class b
“the California facilities do not have a policy or practice of forcing detainees to
common areas under threat of disciplinary segregation” and “[tjhe allegations d
detainees is not ‘significant proof’ that ‘several thousands’ . . . of detainees in Cal
facilities were subject to their claimed policy.” ECF No. 118 at 27. “Furtherr
resolving whether each putative class member was in fact a victim of a . . . CalifoR¥a
violation requires the resolom of many individualized inquiries that are particular to
class member.1d. at 29.

For the same reasons the Caletermineghat Plaintiffs have established there
common questions of law and fact that predominate as to the National Forced Labc
111
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see supréection llIC.1.c, the Couralsodetermineshat Plaintiffs have met their burds
as tocommonality and predominance for the California Forced Labor Class.
e. Derivative Claims

Plaintiffs’ third cause of action is for violation of the UCL, FAC $B3 eleventh
cause of action is for negligenad, 11 10219; and twelfth cause of action is for unj
enrichment. Id. 1 126-28. Plaintiffs acknowledge that each of these causes of actif
derivative of the claims for violations of California labor |sge, e.g. ECF No. 87 at 18
and Giliforniaand federal TVPA.See, e.gid. at 20. Consequently, to the extent th
claims are causes of action not barred by the statute of limitafitms,Court conclude
that common questions predominate to the same extent discussed &hesesuprg
Sections IIC.1.bi~vii, 11.C.1.c-d.

2. Superiority
The final requirement for class certification is “that a class action [be] supe

other available methods for fairly and efficiently adjudicating the controversy.” F

D
>

ISt
DN art
ese
S

il

fior tc
ed R

Civ. P. 23(b)(3). “In determining superiority, courts must consider the four factors of Rul

23(b)(3).” Zinser, 253 F.3d at 1190. The Rule 23(b)(3) factors are:

(A) [T]he class members’ interests in individually controlling the
prosecution or defense of separate actions; (B) the extent and
nature of any litigation concerning the controversy already begun
by or against class members; (C) the desirability or undesirability
of concentrating the litigation of the claims in the particular
forum; and (D) the likely difficulties in managing a class action.

111

19 For example, Defendant contends thatrRitiis negligence cause of action is tirbarred. See, e.g.
ECF No. 118 at 17. Further, “[ijn California, there is not a standatamseof action for ‘unjust
enrichment,. . . [although]a court mayconstrue thecauseof actionas a quascontract claim seekin
restitution?” Astiana v. Hain Celestial Grp., IncZ83 F.3d 753, 762 (9th Cir. 201fsjuotingRutherford
Holdings, LLC v. Plaza Del Ref23 Cal.App. 4th 221 (2014)(citing Durell v. Sharp Healthaz, 183
Cal. App. 4th 1350 (2010)Jogani v. SuperCt., 165 Cal.App. 4th 901(2008)). The Court declines t
resolve these issues at this time and on the current record.
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Fed. R. Civ. P. 23(b)(3). The superiority inquiry focuses “on the efficiency and ecq
elements of the class action so that cases allowed under [Rule 23(b)(3)] are those
be adjudicated most profitably on a representative bas@iiser, 253 F3d at 119C
(internal quotation marks omitted). A district court has “broad discretion” in detern
whether class treatment is superigtamm v. Cal. City Dev. C0509 F.2d 205, 210 (9t
Cir. 1975).

Plaintiffs contend that a class action is superaelbecause “many of the putat
class members have a limited understanding of the law, limited Esgll&) and limited
resources to devote to pursuing recovery.” ECF No. 87 at 25. “Many former ICE de
also fear retaliation given their uncertain immigration status or ongoing immig
proceedings.”ld. (citing Just Film, Inc. v. Buond47 F.3d 1108, 1123 (9th Cir. 2017

“Finally, the class members are geographically dispersed given the number of Cg

facilities throughout the Unite8tates.” Id. (citing In re Monster Worldwide, Inc. Se¢

Litig., 251 F.R.D. 132, 139 (S.D.N.Y. 2008)).

Defendant claims that “Plaintiffs fail to meaningfully addresscimless meet the

1ale]at]
that

liNiNg
h

ve

taine
ratior
)-

reCi\

S.

ir

burden of establishing through evidence, that class treatment is the ‘superior’ method |

resolving all claims efficiently and economically.” ECF No. 118 at 33. Specific

Defendant contends, “[t]he putative National classes have no meaningful ties to Ca

and Plaintiffs provide no reason why this forum is superidd.”(citing Fed. R. Civ. P

23(b)(3)(C)). Defendant claims that this action is not manageable as a class action
it involves “fiveclasses, which . . . will include more than 120,000 people who are sc:
across a multitude of courgs.” Id. at 34. According to Defendant, individualiz
inquiries as to liability and damages also weigh against class certificatenSes idat
34-35.

Plaintiffsnote that “damages calculations cannot defeat class certification,” EC
127 (quoting ECF No. 118 at 35), and note that “CoreCivic’s arguments regardin(
pending litigation against CoreCiwiein addition to demonstrating the scope

CoreCivic’s enterprisavide policies and practicesconfirms that the class members
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geographicallydispersed.” Id. (citing In re Monster Worldwide, Inc. Secs. Liti@51
F.R.D. at 139). Further, this is the fifged of the several class actions to which Defen
cites “and is the farthest alongld.

Although Defendant is correct that this action could prove unwieldy, it is
precisely the sort of action where clagisle litigation is superior to other methods
litigation. SeeTr. at 28:2329:13 (“[I]f this doesn’t happen on a class basis, it dog
happen. ... These detainees aréamatposition to take any action. . .. [A class act
may be the only way to consider doing this.”). Here, “the ‘risks, small recovery
relatively high costs of litigation’ make it unlikely that plaintiffs would individually pur
their claims,™considerations . . . [that] vividly point[] to the need for class treatmesed
Just Film, Inc, 847 F.3d at 1123%ee also Amchem Prod821 U.S. at 617 (“The polig
at the very core of the class action mechanism is to overcome the problem thd

recoveries do not provide the incentive for any individual to bring a solo action prose

his or her rights.”) (quotiniylace v. Van Ru Credit Cord09 F.3d 338, 344 (7th Cir.

1997)). Further, “litigation on a classwide basis would promote greater efficien
resolvingthe classes’ claims.Id. at 112324 (citingValentino v. CarteiWallace, Inc.97
F.3d 1227, 1234 (9th Cir. 1996)). Because no viable alternative method for adjud

exists, the Courtoncludeghat classwide litigation is superiorSee, e.gLeyva v. Medling

Indus. Inc, 716 F.3d 510, 515 (9th Cir. 2013) (concluding that district court errs
concluding that class action was not superior where “it appears that no[ other mq
putative class members to adjudicate their claims] exist[sfg¢e also Bennett
GoDaddy.com LLCNo. CV-16-03908PHX-ROS, 2019 WL 1552911, at *13 (D. Ari
Apr. 8, 2019) (“Realistically, the only alternative is for Defendant to avoid effective
liability for its actions.. . . Aclassaction is farsuperiorto the alternative of most of tf
allegedly harmed individuals obtaining no relief.”) (citi@grnegie v. Household Int’
Inc., 376 F.3d 656, 661 (7th Cir. 2004)).
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CONCLUSION
In light of theforegoing, the CouDENIES WITHOUT PREJUDICE Plaintiffs’

Motion for Partial Summary Judgment (ECF No. DENIES Defendant’s Motion for

Judgment on the Pleadings (ECF No. 1DBENIES AS MOOT Plaintiff's Motion to
Exclude (ECF No. 128andGRANTS IN PART AND DENIES IN PART Plaintiffs’
Motion for Class Certification (ECF No. 84)Specifically, the CourCERTIFIES the
California and National Forced Labor Clasgesheir entiretyand the California Labg
Law Class as to theauses of action for failure to pay minimum wage, failure to prg
wage statements for actual damages, failure to pay compensation upon terminat
imposition of unlawful conditions of employment, pursu#m any limitationsdetailed
above The Court alsdDISMISSES WITHOUT PREJUDICE Plaintiffs’ claims for
injunctive reliefand CONCLUDES that Mr. Gomez is neither an adequate nor tyf

vide

ion, ¢

ical

representative as to the wage stateraedtfailure to pay compensation upon termination

claims. The PartiesSHALL MEET AND CONFER ?° regarding the status of th
litigation and their anticipated next stegsd SHALL FILE a joint status repomvithin
fourteen (14) daysf the electronic docketing of this Order.

ITI1S SO ORDERED.

L

on. Janis L. Sammartino
United States District Judge

Dated: April 1, 2020

20 In light of the current COVIEL9 public emergencysee, e.g.Order of the Chief Judge No. 18 (S
Cal. filed Mar.17, 2020) Executive Order MN83-20, Executive Department of the State of Califor
(March 19, 2020), the Parties are encouraged to meet and confer telephonically.
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