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Inc. etal

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SETH SIEGLER
Plaintiff,

V.
CURB CALL, INC, et al,
Defendans.

Case Nol1/-cv-01136BAS-WVG

ORDER GRANTING IN PART
AND DENYING IN PART
DEFENDANTS’ MOTION TO
DISMISS

[ECF No. 14

bc. 19

Plaintiff Seth Siegler commenced this diversity action against Deferjdants

Curb Call, Inc. and Stephanie Sullivan. Presently before the Court is Defendants

motion to dismissSiegler'sComplaint for failure to state a claim. (ECF No. 14.)

Siegleropposes.ECF No. 15.)

The Court finds this motion suitable for determination on the papers sub
and without oral argumentSeeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(1). For the
following reasons, the CourGRANTS IN PART and DENIES IN PART

Defendants’ motn to dismiss.
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l. BACKGROUND

A. The Asset Purchase Agreement

On January 25, 2016y0 similarly-namedcorporations entered into an As
Purchase AgreemeniCurb Call Technologies, Inand Defendant Curb Call, In
(“Company”). (Asset Purchase Agreemef\PA") , Mot. Ex. A, ECF No. 142.})
Under ths agreement, Curb Call Technologies agrees to sell various assets
Company, including mobile device applications, website domain names,

intellectual property rights.ld. 8 1.1.) In return, the Compg promisesto

compensate shareholders of Curb Call Technologies with a combinatwasipf

paymentsand shares of the Company’s common stfick.8 1.6.)

As one of these shareholders, Plaintiff Seth Siegler is aplanty beneficiary
to the Asset Purchase Agreement. The Company promises to provide hi
$270,000 in cash and 750,000 shares of its common stock. (APA § 1.6(a
(@)(i)(A).) The Companyurther agreeto paySieglerthe cash consideration “at t
time set forth on Schedule 1.6(ayf the Asset Purchase Agreemenid. (8
1.6(3(i)(A).) This schedule provides

The Cash Price payable to Siegler shall be paid upon payment terms f
be reasonably agreed upon betw@de Companyland Siegler, but
unless modified by any agreement betwgba Companyand Siegler,
payment shall be made in monthly installments not to exceed a 12 tota
payments, with the first payment made 30 days after the final payment
to the[other stockholders of Curb Call Technologies]

! Courts usually may not consider material outside the complaint when ruling on a
to dismissHal Roach Studios, Inc. v. Richard Feiner & C896 F.2d 1542, 1555 n.19 (9th C
1990). However, the “incorporation by reference” doctrine permits the coudKe into accour
documents ‘whose contents are alleged in a complaint and whose authenticity rquestityns
but which are not physically attached to the [plaintiff's] pleadingriievel v. ESPN393 F.3d

1068, 1076 (9th Cir. 2005) (alteration in original) (quotinge Silicon Graphics Inc. Sec. Litig.

183 F.3d 970, 986 (9th Cir. 1999)). TAsset Purchase Agreement is referenced repeate
Sieglefs Complaint and thparties’ two separate agreements attached to the pleading. (Cor
9-10, 12, Exs. A, B.) No party questions its authenticity. Hence, althBiggilerdoes not attac
the Asset Purchase Agreement to his Complaint, the Court considers the cafrtteatagreemer
when ruling on Defendants’ motion to dismiSge, e.gKnievel 393 F.3d at 1076.
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(Id. Sched. 1.6(a).) This lawsuit revolves around the cash payment pdomois
Sieglerand the partieefforts tomodify this payment obligation in tweubsequent

agreements.

B. The Repayment and Forbearance Agreements

Following the execution of the Asset Purchase Agreement, Siegler alleges hi

“agreed to enter into two separate agreements, which altergzhyment scheme

under the Asset Purchase Agreenie(@ompl. § 10, ECF No. 1.He did so “at
Defendants’ express request to assist [the Company] with certain financial i
(1d.)

These two agreementghe Forbearance Agreement and the Repay
Agreement—weremade effective on the same day: June 17, 2(8d-orbearanc
Agreement, Mot. Ex. B, ECF No. 143t Repayment Agreement, Mot. Ex. C, E
No. 144.) The Court will first discuss the Repayment Agreement. The parties

SSUes

ment

D

CF
to this

agreemenare the Company, Siegler, and Defendant Stephanie Sullivan, theg Chie

Execuive Officer (“CEQ”) of the CompanyTheagreement initiallyecites that th
Company owes Sieglenoney ‘pursuant to that certain Asset Purchase Agree

(the ‘APA").” (Repayment Agreement Recitals.) CEO Sullivan then promises

to makeall payments tdSiegler due under the APA in place of the
Company in the amounts and at times such payments are due to him
pursuant to the APA such that he receives payments Suditvan at

the times and in the amounts that he would have received them from the

Compaly in the absence dhis Agreement

(Id. 8 1.) In return, Siegler “assigns to Sullivan all rightssteive each payment d

to him from the Company when such payments become dysagabtlepursuant to

this Agreement.”I¢.)
The same partiesthe Company, Siegler, and CEO Sullivaantered into th

Forbearance Agreemerin this agreement, the parties recite that the Compan

D

ment

ue

D

y has

two payment obligations. First, it owes money to CEO Sullivan “under a sefies of
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promissory notes.”Horbearance AgreemeRecitls.) Second, thedhpany ‘dwes
certain amounts to Siegler pursuant to tetainAsset Purchase Agreement (
‘APA’) between the Company and Curb CEdchnologies, In&.(1d.) Next the
parties agree that Siegler and Sullivan will forbear enforciresethpaymer
obligations. [d. 8 1.) That is, theydgree to refrain from demanding payment . .
any [Promissory] Note and to refrain from enforcing rights to payment und
APA, and the Company agreesiat pay any amounts due undérése items, ntil
one of a series dfiggering conditions occurs.ld.) These conditions include ti
Company completing a public stock offering or the Company merging with ar
entity. (d. 8 1.2-1.5.)It is not clear whether this agreement was entered into 4

or after the Repayment Agreement.

C. Siegler's Claims

Following these agreementSiegleralleges “Defendants made six mont
payments of $22,500 prior to December 2016, plus a single payment of $30
February of 2017.” (Compl. § 14.) However, “Defendants did not make ther
monthly payment in December 2016, and missed all subsequent monthly pa
[after February 2017] (Seeid. Thus, Siegler claims “Defendants have
$165,000 on the principal defatf $270,000]and owe$105,000, without includin
interest, penalties or late feedd. § 15.)

Accordingly, Sieglenow brings suit to obtaithe remainder of the $270,0
cash paymemromised to him under the Asset Purchase Agreerhigdirst brings
a claim for breach of the Repayment Agreement aghwotstDefendants. Gompl.
19 8-18.)In the alternative, Sieglesues the Company fanjust enrichmentld. 19
19-26.) He allegese“conveyed certain assets to” the Compaiy. 1 20),and “it
would be unjust or unfair to allow [the Company] to retain theetswithout payin
their value, (id. § 19). Defendants move to dismiss, arguing Siegleaisses D

action fall to state a claim upon which relief may be granted.
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I. LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of |Civil
Procedure tests the legal sufficiency of the claims asserted in the complaint.
Navarro v. Block 250 F.3d 729, 731 (9th Cir. 2001). The court must accept all

factual allegationslpaded in the complaint as true and must construe them and
all reasonable inferences from them in favor of the nonmoving p@atiyill v.
Liberty Mutual Ins. Cq.80 F.3d 336, 3388 (9th Cir. 1996). To avoid a Rule

12(b)(6) dismissal, a complaint need not contain detailed factual allegations; father

it must plead “enough facts to state a claim to relief that is plausible on its face.”

Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim has “fagal

plausibility when the plaintiff pleads factual content that allows the court to draw

the reasonable inference that the defendant is liable for the misconduetldlleg
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citinpwombly 550 U.S. at 556)|

“Where a complaint pleads facts that are ‘merely consistent with’ a defengant’s

liability, it stops short of the line between possibility and plausibility of ‘entitlement

to relief.” Igbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 557).

“[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] to

relief’ requires more than labels and conclusions, and a formulaic recitation (of the

elements of a cause of action will not ddwombly 550 U.S. at 555 (quoting
Papasan v. Allain478 U.S. 265, 286 (1986)) (alteration in original). A coagd

not accept “legal conclusions” as trighal, 556 U.S. at 678. Despite the deference
the court must pay to the plaintiff's allegations, it is not proper for the court to

assume that “the [plaintiff] can prove facts that [he or she] has not alleged or that the

defendants have violated the . laws in ways that have not been allegefee
Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpeats
U.S. 519, 526 (1983).

As a general rule, a court freely grants leave to amemnglaint that has
been dismissed. Fed. R. Civ. P. 15&0ghreiber Distrib. Co. v. Seiwell Furniture

-5- 17cv1136
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Co., 806 F.2d 1393, 1401 (9th Cir. 1986). However, leave to amend may be ¢
when “the court determines that the allegation of other facts consigtenthe
challenged pleading could not possibly cure the deficier@shreiber Distrib. Cq
806 F.2d at 1401 (citinBonanno v. Thoma809 F.2d 320, 322 (9th Cir. 1962)).

. ANALYSIS

A.  Breach of Contract

The Court will apply Delaware law t8iegler'sclaims? “Under Delaware
law, the elements of a breach of contract claim are: (1) a contractual obligati
a breach of that obligation; and (3) resulting damadatetim Healthcare, Inc. v
Spherion Corp.884 A.2d513, 548 (Del. Super. C2005). The Cou will assess
whether Sieglersufficiently allegesthat these elements are satisfied for e:

Defendant

1. The Company

Siegleralleges the Company is obligated to make payments to him ung

Repayment Agreement, bithas failed talo so. SeeCompl. 11 13, 17 Defendants

2 All of the contracts at issue provideat they “shall be governed by, and construe(
accordance with, the laws of the State of Delaware.” (APA § 6.6, Forbearan@mi&gtes 6
Repayment Agreement 8 4.) To determine whethisrcontractual choieef-law is effective in
this diversity action, the Court applies the cheatdaw rules from the forum stateCalifornia.
See, e.gKlaxon Co. v. Stentor Elec. Mfg. €813 U.S. 487, 496 (1941).

Under California’s approach, which is adopted from section 187 of the Resta
(Second) of Conflict of Laws, the Court must determifhgwhether the chosen stat®elaware—
has a substantial relationship to the parties or their transgabio(R) whether there is any oth
reasonable basis for the parties’ choice of |&ee, e.gNedlloyd Lines B.V. v. Super Court, 3
Cal. 4th 459, 4656 (1992). The first option is satisfied here because the Company is incorf
in DelawareSee idat 467. Furthemo party disputes the validitof the contractual choicef-law.
The Court also notes that Siegler’s unjust enrichment claim is closely reldtexithree contrac
at issueThus, the Court will apply Delaware law Siegler’s claimsSee idat 470 (“[A] valid
choiceof-law clause . . . encompasses all causes of action arising from or related
agreement.”)
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arguethis claimis defectivebecause the Repayment Agreement cad¢sequire thg
Company to make any payments to Siedetot. 4.75:1.) The Court agrees.
The proper construction of a contract is a questioawft.g., RhonePoulenc
Basic Chemicals Co. v. Am. Motorists Ins.,@&3i.6 A.2d 1192, 1195 (Del. 1992).
interpreting a contract, the court “give[s] priority to the intention of the partesil
v. Deloitte & Touche, LLP74 A.2d 140, 145 (Del. 2009)o determine the partie

U

S1

intent, the court first examinéthe four corners of the contract to conclude whether

the intent of the parties can be determined from its express langlchge.145.If
the contractual language at issue “is clear and unamobgy’ it must be accordg
“its plain meaning.Phillips Home Builders, Inc. v. Travelers Ins. C&0 A.2d 127
129 (Del. 1997).

The Company promised to pay Siegler $270,000 in the Asset Pu
Agreement. (APA 8 1.6(a)(i)(A).) But Siegler is not guifor breach of this

od

rchase

U7

agreement. B claims the Company breached fraties’ subsequenRepaymen
Agreement. $eeCompl. § 17.) This claim fails, however, because Siegler dosd
sufficiently allege that the Company owes him a contractual obligation urel
Repayment Agreemerih fact, thisagreement demonstrates Siegler relinquishe
right he obtained in the Asset Purchase Agreement to repaiyeent from the
Company The Repayment Agreement recitkat Siegler “desires . . . to assign
rights to the” money he is owed under the Asset Purchase Agreement t
Sullivan. (Repayment Agreement Recitals.) Then, in exchange for CEO Sul
promise that she—in lieu of the Company-will personally make Siegler the
payments he is owed, Siegler “hereby assigns to Sullivan all rights to receiv
payment due to him from the Company . . Id' § 1.)

This provision effected an assignmefn assignment is a transfer of
contractual right to performance by the obligor from the assignor to the ass
Imo Indus. Inc. v. Siemens Demag Delaval TurbomachineryNocCiv.A. 20142,
2005 WL 1138807, at *3 (Del. Ch. May 4, 200@mphasis omitted)Siegler
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transferredto CEO Sullivan his contractual right under the Asset Purchase

Agreement to receive payments from the Company. Consequently, he doesv
have the right to receive performance from the Compa@iO Sullivan doesSee
e.g, Restatement (Second) of Contracts 8§ 317 (1981) (providing agnamEsit

not

extinguishes “the assignor’s right to performance by the obligor . . . in whole or in

part and the assignee acquires a right to suchrpaafee”). Siegler therefore dges

not adequately allege the Company owes hantdntractual obligatidnunder tle

Repayment Agreementhe second element of a breach of contract claim under

Delaware lawSee Interim Healthcaré884 A.2dat 548.

Further, the Court is unmoved by the argum&igler raises in his oppositipn

with respect tdhis claim Siegler does nqtersuasivelgxplain whyhis Complaint’s
allegationshould overcome thessignment provision in the Repayment Agreen
See, e.g.Steckman v. Hart Brewing, Ind43 F.3d 1293, 12996 (9th Cir.1998)
(noting the court isrfot requirel to accept as true conclusory allegations whick

contradicted by docum#sreferred to in the complaiiit

ient.

1 are

Accordingly, becaus8iegler’s claim against the Company for breach of the

Repayment Agreemenacks plausibility, the Court will dismiss it with leave

to

amend.SeeFed. R. Civ. P. 15(a)see also, e.g.Cafasso, U.S. ex rel. v. Gen.

Dynamics C4 Sys., In®37 F.3d 1047, 1058 (9th Cir. 2011).

2. CEO Sullivan
Siegler's Complaint lumpsCEO Sullvan and the Companytogether
generallyreferring to both parties as “Defendants” throughdBeeCompl. 11 &

26.) Thus, although his pleading lacks precision, Siegler similarly alleges that CEO

Sullivan is obligated to make payments to him under the Repayment Agreemsg
she has failed to do s&€e idf 13, 17.)
This claim hinges o€EO Sullivan’s promise tpersonallypay Siegler in the

Repayment Agreemen{See Repayment Agreement § 1.) The parties pre:
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competing interpretations of thgaymentobligation. In Defendantsiew, CEO
Sullivan assumed the Company’s obligation to pay Sie@@é0®060—but onlyas

that obligation was modified by tiparties’separate Forbearance Agreement. (Mot.

7:2-8:8.) Thusthey believeCEO Sullivan is not required to make any payment
Siegler until one of the triggering conditions in the Forbearance Agreeme

satisfied—e.g, the Company completes a public stock offerihd;.) And, because

Siegler's Complaint does not allege that one of these conditions has oct
Defendants arguthe Forbearance Agreement bars Siegler's demand for pay
from CEO Sullivan(ld.)

Siegler presents a different interpretation. He argues the Repa)
Agreement created an obligation for CEO Sullivan “to pay as required und
original schedule ofthe Asset Purchase AgreemenSegOpp’n 6:46.) That is,
CEO Sullivan is “obligated to make twelve payments of $22,500 to Siegler, d
a monthly basis, for a total amount of $270,008&dCompl.{ 13;see als;AAPA

Sched. 1.6(a).frurther, he arguesis interpretation i®olstered by his allegations

concerning the partiestourse of performancelhe parties entered into the

Repayment Agreement arttie Forbearance Agreement in June 208tegler
alleges six payments of $22,500 were then madem “prior to December 2016

plus a single payment of $30,000 in February of 2013€eCompl. § 14.)He

contends thisaurse of performancis “proof” that the parties*understanding at

the time of executing the contrdttdigns with his arguedor interpretation of the
Repayment Agreement and “refutbe alternativenterpretation [Defendantsjow
propose.” (Opp’n 2:1011)

As mentioned, contract interpretation under Delaware law starts
examining the four corners of the contrd&taul, 974 A.2d at 145. The inquiry eng
if the language “is clear and unambigudughillips Home Builders700 A.2d at
129. If there is ambiguity, however, the court must consider additional rulé

contract interpretatior.g, RhonePouleng 616 A.2d at 1196A contrad is not
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ambiguous merely because the parties disagree about its proper interprietat
“Rather, a contract is ambiguous only when the provisions in controvers
reasonably or fairly susceptible of different interpretations or may have two or
different meanings.id.

“When the terms of an agreement are ambiguous, ‘any course of perfor
accepted or acquiesced in without objection is given great weight ir
interpretation of the agreement3unTimes Media Grp., Inc. v. Black54 A.2d
380, 398 (Del. Ch. 200gquotingRestatement (Second)©@ontracts § 2021981);
see alsdRestatement (Second) Gontracts 8 202 cmt. @981)(“The parties to an
agreement know best what they meant, and their action under it is often the st

evidene of their meaning.”}-urther, when adjudicating a motion to dismiss, ac

ion.
y are

more

mance
1 the

ronge:

burt

“cannot choose between two differing reasonable interpretations of ambljuous
B

documents. Vanderbilt Income & Growth Assocs., L.L.C. v. Arvida/J

Managers, InG.691 A.2d 609, 613 (Del. 1996)¢cord, e.g.Westlands Water Dist.

v. U.S. Dep't of Interior, Bureau of Reclamatj@&0 F. Supp. 1388, 1408 (E.D. C

al.

1994) (“A motion to dismiss cannot be granted against a complaint to enforce an

ambiguous contract.” (citinGonsulLtd. v. Solide Entex, Inc, 802 F.2d 1143, 114
(9th Cir.1986)).

In this case, there is ambiguity in tiRepayment Agreement payment
provision.The payment provision i#ot clearas a matter of law as to hownteracts
with the parties’ separateofbearance Agreement. Namely, the Repayn
Agreement does not make cleahetherthe parties intended taa) simply
incorporate the monthly payment schedule contained in Schedule 1.6(a) of thg
Purchase Agreement, wi€@EO Sullivannow personallymaking these payments &
scheduled;or (b) incorporate the payment obligation from the Asset Purc

Agreement, as separately modified by the limitations ifrtreearance Agreemen

which would mean CEO Sullivan is not obligated to make the scheduledpts/m

until one of the conditions under the Forbearance Agreement occurs.
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There is support in the legalese payment clause for either conclusion. It

provides CEO Sullivan will pay Siegler the payments due under the Asset Pu
Agreement Such that he receives payments frBollivan at the times and in th
amounts that he would have received them from the Compaéhg absence of thi
Agreement. (Repayment Agreement § 14) variation of the phrase “at the timg
and in the amounts’s also found earlier in the claug&ee id.(providing CEO
Sullivan will make the payments “in the amounts and at the times such payme
due”).) This languagesuggests CEO Sullivan is promising h@ow make the
payments “at the times and in the amistiprovided in Schedule 1.6(a) of the As:
Purchase Agreementhis schedules the only portion of thevarious agreement
that describethe“time and amounts” for Siegler to be paid. It providesfioonthly
installments not to exceed a 12 total paytegme., $22,500 a month for 12 month
for a total of $270,000S5eeAPA Sched. 1.6(a).)

On the other hand, the payment clause states CEO Sullivan will pay
the amounts he is owed “due under the APA” and “pursuant to the A

(Repayment Agreenm¢ 8 1.) Further, in the Forbearance Agreem8&rdgler and

CEO Sullivan agre#o “refrain from enforcing rigts to payment under the APA,

and the Company agrees nopty any amounts due under the [APA]riless ong
of the triggering conditions occurgForbearance Agreement 8§ IThus, if the
Forbearance Agreement is viewed as modifying the Company’s payment oblig
which CEO Sullivan merely then assumed in the Repayment Agreement “pu
to the APA,” arguably CEO Sullivan does not need to payl&ieghile the
Forbearance Agreement is in effect. Aad,mentioned abov#,is not clear which
agreement was entered into first.

When the Court expands the inquiry to include additional rules of cor
interpretation to resolve this ambiguity, Siegler’s claim is further supported b
parties’ alleged course of performanéecepting as true Siegler’s allegation tt

he received a series of paymediter the agreements were entered, ithtis “course
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of performance” is “gien great weiglitand supports Siegler’s interpretatiof the
Repayment AgreemertfeeSunTimes Media Grp.954 A.2d at 398This conduct

indicates the parties intended in tgreementor Siegler to receive the paymerts
“at the times and in the amounts” provided in Schetlldéa) of the Asset Purchage
Agreement(SeeRepayment Agreementl8) That being said, this issue will not be

resolved at the motion to dismiss phase. Siegler's Complaint contains suf
allegations to plausibly pleatiat (1) CEO Sullivan agreed toag him under thg
Repayment Agreement, (2) CEO Sullivan breached this obligation by mi

scheduled payments, and (3) Siegler has suffered harm. The Court acco

ficient

ssing

rdingl

denies Defendants’ motion to dismiss Siegler's breach of contract claim against

CEO Sulivan.

B.  Unjust Enrichment
Siegler also brings a claim for unjust enrichment against the Conipadgr

Delaware law, “[u]lnjust enrichment is defined as the unjust retention of a ben

the loss of another or the retention of money or property ahan@against the

fundamental principles of justice or equity and good consciensbdck v. Nash
732 A.2d 217, 232 (Del. 1999). It requirest) (an enrichmen (2) an

efit to

iImpoverishment(3) a relation between the enrichment and impoverishment, (4) the

absece of justificationand (5) the absence of a remedy provided by lawi. Bank
Nat'l Ass’n v. GunnCiv. No. 11cv-1155RGA, 2015 WL 4641611, at *5 (D. De
Aug. 5, 2015)

Before reaching the elements of an unjust enrichment claim, a court
satisly itself that no contract already governs the relevant relationship betwe
parties. Where the complaining party has a legal remedy by virtue of a contra
the party alleged to have been enriched, “the contract rentagmeasre of [the]
plaintiff's right.”” MetCap Secs. LLC v. Pearl Senior Care, JiNo. Civ.A. 2129

VCN, 2007 WL 1498989, at *5 (Del. Ch. May 16, 20059e also Kuroda v. SPJS

—-12 - 17cv1136
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Holdings, L.L.C, 971 A.2d 872, 891 (Del. Ch. 2009) (“A claim for uniju
enrichmemis not available if there is a contract that governs the relationshipdre
parties that gives rise to the unjust enrichment claiim’yome situations, an unju
enrichment claim may survive a motion to dismiss when pled as an alter

theory, but that does neliminatethe need for the plaintiff to provide sufficie

ISt
[we

St
native

Nt

factual allegations to support the claiB®ee BAE Sys. Info. & Elec. Sys. Integration,

Inc. v. Lockheed Martin CorpNo. 20456, 2009 WL 264088, at+8(Del. Ch. Feb.
3, 2009).

Siegler’s unjust enrichment claim against the Companyot plausible,
Initially, the three contracts summarized above govern the relevant relatig
between Siegler and the Company that gives rise to this claim. Therefore, pr
the contracts are vali—which Siegler does not contest in his Complathe cannot
maintain this claimSeg e.g, Kuroda, 971 A.2d at 891

Further even ifallowed to plead this claim as an alternative theory, Sie

does not provide sufficient factual allegations to support his unjust enrich

nship

pvidec

gler

ment

claim.To pursue this claim on an alternative theory, Siegler needs to also plead fact:

showing that the relevant agreensmare unenforceable and that there is
independent basis for the unjust enrichment cl&ee, e.g BAE Sysinfo. & Elec.
Sys. Integration2009 WL 264088, at *#3. His pleading does ndatisfy this
requirementlt recites the elements of an unjust enrichment cause of action, bu
else. BeeCompl. 1 2626.) This showing isnadequatgo survivea motion to

dismissin these circumstanceés

3 The Court notes that it would reach the same result under CaliforniSégve.g, Klein
v. Chevron U.S.A., Inc202 Cal. App. 4th 1342, 1389 (2012) (providing that althquighntiffs
may pkad inconsistentlaims that allege both the existence of an enforceable agreement
absence of one, the plaintiffs could not pursue “a ee@siract claim under the theory of unj

enrichment” where their “breach of contract claim pleaded the existence of amceabfer

agreement and their unjust enrichment claim did not deny the existence or dnlityasfathat
agreementy.
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Finally, as presently pledSiegler'sunjust enrichmenallegations conflict
with the Asset Purchase Agreement, a docurtteathis Complaint relies upon. |
his unjust enrichment claim, Siegler alleges he “conveyed certain assets
Company].” (Compl. T 20.) His Complaittien describes the assetmveyedby
the Asset Purchase Agreemer@8e¢ id. see alscAPA 8§ 1.1.) But this agreemer
shows aseparate entity, Curb Call Technologies,4rnot Siegler—conveyedhese
assets to the CompanypdeAPA Recitals,8 1.1.)Hence this agreemernhdicates
Curb Call Technologiesnot Siegler—is the one that could potentially bring a cla
for unjust enrichment against the Company. In light of the foregoing, Siegler
to pleadadditional facts demonstrating explaining hovhepersonallyenriched the
Company SeeSteckman143 F.3d al295-96 (nhoting the court isrfot required to
accept as true conclusory allegations which are contradicted by ddsueienred
to in thecomplaint).

Accordingly, because Siegler does not state a plausible claim for
enrichment against the Company, the Court will dismiss his second claim with
to amendSeeFed. R. Civ. P. 15(akee also, e.gCafass9 637 F.3d al058.

IV. CONCLUSION

In sum, the CoutGRANTS IN PART andDENIES IN PART Defendants’
motion to dismiss (ECF No. 14). The Court grants Defendants’ request to d
Siegler’'s breach of contract claim against Defendant Curb Call, Inc. The
dismisses this claim i leave to amend. The Court, however, denies Defend
request to dismiss Siegler’'s breach of contract claim against Defendant Ste
Sullivan. Last, the Court grants Defendants’ request to dismiss Siegler’s
enrichment claimagainst Defendant Curb Call, Inc. This claim is also dismig
with leave to amend.
I
I
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If Sieglerchooses to file a First Amended Complaint, it must be filed no

thanJanuary 16, 2018
IT IS SO ORDERED.

/) . )
DATED: December 29, 2017 { M']*L(..{:[,{_;ﬂr' { x‘}'; ;P:ﬁ.fl;;(;
Hon. Cynthia Bashant
United States District Judge
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