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NEPA? the ESA3 the CZMA* and more than 30 additional laws not at issue in these
cases. The Waiver Determinations concern two types of border wall construction
projects in San Diego Countyt) the “border wall prototype project”; and (2) the
replacement of fifteen miles of existing border fence in the San Diego Sector and t
miles of existing border fence in the El Centro Se¢torder fence replacement
projects). The Plaintiffs allege variously that (1) the Waivers are ultra vires atts th
exceed the authority delegateg Congress; and (2) the Waivers are unconstitutional
under a variety of legal doctrines.

The Court is aware that the subject of these lawsuits, border barrienseistly
the subject of heated political debate in and between the United Statbe &epublic
of Mexico as to the need, efficacy and the source of funding for such bamés.
review of this case, the Court cannot and does not consider whether ungdeelgisions
to construct the border barrieagepolitically wise or prudentAs fellow Indiana native
Chief Justice Roberts observed in addressing a case surrounded by political
disagreement‘Court[s] are vested with the authority to interpret the law; we posses
neither the expertise nor the prerogative to make policy judgments. Thosienkeare

entrusted to our Nation’s elected leaders, who can be thrown out of office if the peoq

2 National Environmental Policy Act of 1969.
3 Endangered Species Act.
4 Coastal Zone Management Act.
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disagree with them. It is not our job to protect the people from theegaences of theit

political choices.” Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 538 (2012).

Here, the Court will focusrowhether Congress has the power under the Constitutiof
enact the challenged law and whether the Secretary of Department of Homeland S
properly exercised the powers delegated by Congress.

Before the Court are three cross-motions for summary judgment. A hearing
held on February 9, 2018. (Dkt. No. 44.) Michael Cayaban, Esq. and Noah Golder
Frasner, Esq. appeared on behalf of Plaintiffs People of the State of Califorre and

California Coastal Commission; Brian Segee, Esg. and Brendan Cummings, Esq.

appeared on behalf of Plaintiff Center for Biological Diversity; and Saeaiméken, Esq.

appeared on behalf of the Plaintiffs Defenders of Wildlife, Sierra Club, and Animal

Defense Fund(ld.) Galen Thorp, Esq. appeared on behalf of Defendants. (ld.) Th

parties filed supplemental briefs on February 13, 2018. (Dkt. Nos7488449.)
Based on the partiebriefs, the supporting documentation, the applicable law,

arguments made at the hearing and the supplemental briefing, the Court DENIES

Plaintiffs’ motions for summary judgment and GRANTS Defendamotions for

summary judgment.

I

I
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l. BACKGROUND

A.  Section 102 of Illegal Immigration Reform and | mmigrant
Responsibility Act

In 1996, Congress enacted the lllegal Immigration Reform and Immigrant
Responsibility Act (“IIRIRA”), which, pursuant to Section 102(a), required the Attorney
General to “take such actions as may be necessary to install additional physical barriers
and roads (including the removal of obstacles to detection of illegal entirathe
vicinity of the United States border to deter illegal crossings in areas ofllbmggd entry
into the United States.” Pub. L. No. 104208, Div. C., Title I, § 102(a), 110 Stat. 3009
3009-554 (1996), codified at 8 U.S.C. § 1103 note. IIRIRA Section 102(c), asallygi
enacted, authorized the Attorney General to waive the Endangered Species A& of
(“ESA”) and the National Environmental Policy Act of 1969 (“NEPA”) when he
determined such waiver “was necessary to ensure expeditious construction of the barriers
and roads under this section.” 1d. 8 102(c). The Homeland Security Act of 2002
abolished the Immigration and Naturalization Service and transferred resligyrisibi
the construction of border barriers from the Attorney General to the Depadmen
Homeland Security (“DHS”). Pub. L. No. 107296, 116 Stat. 2135 (2002 2005, the
REAL ID Act, Pub. L. No. 109-13, Div. B, Title I, § 102, 119 Stat. 232,306 (May
11, 2005), amended the waiver authority of section 102(c) exparairecretary of

DHS’ authority to waive “all legal requirements” that the Secretary, in his or her own

4
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discretion, determines “necessary to ensure expeditious construction of the barriers ang
roads under this section.” Id. It also added a judicial review provision that limited the
district court’s jurisdiction to hear any causes or action concerning the Secretary’s waiver
authority to solely constitutional claims. 1d. § 102(c)(2)(A). Furtther provision
foreclosed appellate court review and directed any review of the district court’s decision
be raised by petition for a writ of certiorari with the Supreme Court of the Unitess St
Id. 8§ 102(c)(2)(C).

Section 102 consists of three sections: (1) section 102(a) deshelgp=eral
purpose of the statute; (2) section 102(b) specifies Congress’ mandate for specific border
barrier construction; and (3) section 102(c) grants the Secretary the discretioneo W
“all legal requirements” he or she “determines necessary to ensure expeditious

construction of the barriers and roads” and provides for limited judicial review of the

Secretary’s waiver decision to solely constitutional violations. See8 U.S.C. § 1103 note|

Since its enactment in 1996, IIRIRA section 102 has been amended three tin
although the general purpose of the statute under section 102(a) has remained.the
When IIRIRA was first enacted in 1996, section 102(b) mandated “construction along th¢
14 miles of the international land border of the United States, starting Batific
Ocean and extending eastward of second and third fences, in additieneixisting

reinforced fence, and for roads between thede” 8 U.S.C. 8 1103(b) (1996).
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The Secure Fence Act of 2006, Pub. L. No. 109-367, 8§ 3, 120 Stat. 2638§0ct.

2006), amended the specific mandates of section 102(b). It directed the DHS to “provide
for at least 2 layers of reinforced fencing, [and] the installation of additiogaiqath

barriers, roads, lighting, cameras, and sensors” in five specific segments along the U.S.-

Mexico border encompassing the states of California, Arizona, New Mexico aad.T¢

Id. It also set dates of completion for two segments to be completed by certaiim dat

2008. _Id.

Fourteen months later, the Consolidated Appropriations Act &, Z0(b. L. No.
110-161, Div. E, Title V § 564, 121 Stat. 2090 (Dec. 26, 2007), again athdrale
mandates of section 102(b) and they currently remain the operative vdrfierstatute.

In its current version, section 102, codified at 8 U.S.C. § 1103 notedpsyvi

(a) In general.--The Secretary of Homeland Security shall take such actions
as may be necessary to install additional physical barriers and roads
(including the removal of obstacles to detection of illegal entrantBgin
vicinity of the United States border to deter illegal crossings in areas of high
illegal entry into the United States.

(b) Construction of fencing and road improvements along the border .--
(1) Additional fencing along southwest bor der .--

(A) Reinfor ced fencing.--In carrying out subsection (a) [of this

note], the Secretary of Homeland Security shall construct reinforced
fencing along not less than 700 miles of the southwest border where
fencing would be most practical and effective and provide for the
installation of additional physical barriers, roads, lighting, cameras
and sensors to gain operational control of the southwest border.
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(B) Priority areas.--In carrying out this section [Pub. L. 104-208,
Div. C, Title I, 8 102, Sept. 30, 1996, 110 Stat. 3009-554, which
amended this section and enacted this note], the Secretary of
Homeland Security shall

(i) identify the 370 miles, or other mileage determined by the
Secretary, whose authority to determine other mileage shall expire on
December 31, 2008, along the southwest border where fencing would
be most practical and effective in deterring smugglers and aliens
attempting to gain illegal entry into the United States; and

(ii) not later than December 31, 2008, complete construction of
reinforced fencing along the miles identified under clause (i).

(C) Consultation.--

(i) In general.--In carrying out this section, the Secretary of

Homeland Security shall consult with the Secretary of the Interior, the
Secretary of Agriculture, States, local governments, Indian tribes, and
property owners in the United States to minimize the impact on the
environment, culture, commerce, and quality of life for the
communities and residents located near the sites at which such fencing
is to be constructed.

(ii) Savings provision.--Nothing in this subparagraph may be
construedo—

(1) create or negate any right of action for a State, local government,
or other person or entity affected by this subsection; or

(11) affect the eminent domain laws of the United States or of any
State.

(D) Limitation on requirements.--Notwithstanding subparagsha

(A), nothing in this paragraph shall require the Secretary of Homeland
Security to install fencing, physical barriers, roads, lighting, cameras,
and sensors in a particular location along an international border of
the United States, if the Secretary determines that the use or
placement of such resources is not the most appropriate means to

7
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achieve and maintain operational control over the internationaébor
at such location.

(2) Prompt acquisition of necessary easements.--The Attorney General,

acting under the authority conferred in section 103(b) of the Immigration

and Nationality Act (as inserted by subsection (d)) [subsec. (b) of this
section], shall promptly acquire such easements as may be necessary to car
out this subsection and shall commence construction of fences imehediat
following such acquisition (or conclusion of portions thereof).

(3) Safety features.--The Attorney General, while constructing the

additional fencing under this subsection, shall incorporate sucly safet
features into the design of the fence system as are necessary to ensure the
well-being of border patrol agents deployed within or in near proyitmi

the system.

(4) Authorization of appropriations.--There are authorized to be
appropriated such sums as may be necessary to carry out this subsection.
Amounts appropriated under this paragraph are authorized to remain
available until expended.

(c) Waiver .--

(1) In general.--Notwithstanding any other provision of law, the Secretary

of Homeland Security shall have the authority to waive all legal

requirements such Secretary, in such Secretary’s sole discretion, determines
necessary to ensure expeditious construction of the barriers and roads unde
this section. Any such decision by the Secretary shall be effective upon
being published in the Federal Register.

(2) Federal court review.--

(A) In general.--The district courts of the United States shall have
exclusive jurisdiction to hear all causes or claims arising from any
action undertaken, or any decision made, by the Secretary of
Homeland Security pursuant to paragraph (1). A cause of action or
claim may only be brought alleging a violation of the Constitutf

the United States. The court shall not have jurisdiction to hear any
claim not specified in this subparagraph.

8
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(B) Timefor filing of complaint.--Any cause or claim brought

pursuant to subparagraph (A) shall be filed not later than 60 days after
the date of the action or decision made by the Secretary of Homeland
Security. A claim shall be barred unless it is filed within the time
specified.

(C) Ability to seek appellate review.--An interlocutory or final
judgment, decree, or order of the district court may be reviewed only
upon petition for a writ of certiorari to the Supreme Court of the
United States.”

8 U.S.C. 8§ 1103 notgereinafter “8 U.S.C. § 1103”).
B. Factual Background
On January 25, 2017, President Donald J. Trump issued Executive Order Ng.
13767 entitled “Border Security and Immigration Enforcement Improvements.” (Dkt.
No. 30-5, Cayaban Decl., Ex. 7, Executive Order, 82 Fed. Reg. 8793.) Seatithe4
Execuive Order No. 13767 concertiBhysical Security of the Southern Border of the
United States” and provides, in part,

The Secretary shall immediately take the following steps to obtain complete
operational control, as determined by the Secretary, of the southern border:

(a) In accordance with existing law, including the Secure Fence Act and
IIRIRA, take all appropriate steps to immediately plan, design, andraons
a physical wall along the southern border, using appropriate matzmnicl
technology to most effectively achieve complete operational control of the
southern border;

(d) Produce a comprehensive study of the security of the southern border, to
be completed within 180 days of this order, that shall include thenturre
state of southern border security, all geophysical and topograpipeatss

9
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of the southern border, the availability of Federal and State resources

necessary to achieve complete operational control of the southern border,

and a strategy to obtain and maintain complete operational contha of t

southern border.

(Id. at 88 4(a) & (d) “*Wall’ shall mean a contiguous, physical wall or other similarly
secure, contiguous, and impassable physical barrier.” (Id. at § 3(e).)

On August 2, 2017, former DHS Secretary John Kelly issued a Determinatio
Pursuant to Section 102 of the lllegal Immigration Reform and Immigrant Rakpion
Act of 1996, as AmendedAugust 2 Waiver Determination” or “San Diego Waiver”) in
the Federal Register invoking section 102(c)’s waiver of the application of NEPA, the
ESA, the Coastal Zone Management Act (“CZMA”) and more than thirty additional laws
not at issue in this lawsuit to “various border ifrastructure projects” in the “Project
Area,” which is defined as “an approximately fifteen mile segment of the border within
the San Diego Sector that starts at the Pacific Ocean and extends eastavarg, at
“the Pacific Ocean and extending to approximately one mile east of Border Monument
251.” (Dkt. No. 30-6, Cayaban Decl., Ex. 11, 82 Fed. Reg. 35,984 #cjetary Kelly
determined that the Project Area “is an area of high illegal entry.” (ld. at 35,985.)

Two projects are specified in the August 2 Waiver Determination at[#b,984-
85.) One project is the replacement of about 15 miles of existing primary fenearg n

San Diego. Ifl.) The second project is the construction of prototype border walkeo

eastern end of the secondary barrier near San Diego. (ld. at 35,984, Dkt. 2\ Ds18-

10
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Index of Exs., Ex. 14, Memorandum, Construction and Evaluation of Border Wall
Prototypes, U.S. Border Patrol, San Diego Sector, California (Sept. 25, 2017).)

On September 12, 2017, formeiHS Acting Secretary Elaine Duke, issued a
Determination Pursuant to Section 102 of the lllegal Immigration Reform anayhant
Responsibility Act of 1996, as Amendétbeptember 12 Waiver Determination” or
“Calexico Waiver”) in the Federal Registalso invoking section 102(c)’s waiver
authority as to compliance with NEPA, the ESA and numerous other statutdsssoie
in this lawsuit to the Project Area in the El Centro Sector. (Dkt. No. 30-6, Cayabar
Decl., Ex. 12, 82 Fed. Reg. 42,8207 Secretary Duke determined that tik Centro
Sector is an area of high illegal entry(ld. at 42,830.)The Determination seeks to bui
a replacement fence in the El Centro Sector “along an approximately three mile segment
of the border that starts at the Calexico West Land Port of Entry and extends westward.”
(d.)

Contracts for the prototype project were awarded on August 31 and Septemt
2017. (Dkt. No. 39-1, Cal. PResponse to Ds” SSUF, No. 10.) Construction for the
prototypes began on September 26, 2017 and was completed on Oci@isr726(Dkt.
No. 49-4, Enriquez Decl. § 11.) Construction of the Calexico timitereplacement
fence was set to begin on February 15, 2018 while the San Diego Sector replacen
fence is scheduled for construction in August 2018. (Id. 11 10, 36.)

I
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C. Procedural History

On September 6, 2017, Plaintiff Center for Biological Diversity (‘“Center
Plaintiff”) filed its operative second amended complaint (“SAC”) for declaratory and
injunctive relief against U.S. Department of Homeland Security (“DHS”); U.S. Customs
and Border Ritection (“CBP”); and Elaine Duke, Acting Secretary of U.S. Department
of Homeland Security challenging the August 2 Waiver Determination undenrs62
of IIRIRA concerning the two border wall construction projects located in the Sgo L
Sector® (Dkt. No. 16, SAC.)

On November 21, 2017, Plaintiffs Defenders of Wildlife, Sierra Club and Anir
Legal Defense Fund (“Coalition Plaintiffs”) filed their operative first amended complaint
(“FAC”) against DHS; Elaine Duke, Acting Secretary of DHS; and United States of
America for declaratory and injunctive relief for violations of section 102 and
constitutional claims concerning the two border wall construction psdecated irthe
San Diego and El Centro Sectors based on the two Waiver Determirfat{@is. No.

26.)

nal

® Center Plaintiff alleges causes of action for (1) ultra vires violations of section 102(c); (2) violatipn of

the Take Care Clause under Article Il, Section 3 of the U.S. Constitution; (3) violation of the sepa
of powers of the U.S. Constitution; (4) violation of the Presentment Clause under Article I, Sectig
the U.S. Constitution; (5) violations of NEPA, (6) violations of ESA; and (7) violation of the Freed
of Information Act (“FOIA”), and alternatively, violation of the Administrative Procedure Act (“APA”).
(Dkt. No. 16, Ctr. Ps” SAC.)

® The Coalition Plaintiffs’ FAC alleges (1) ultra vires agency action under section 102(c); (2) violati

of sections 102(a) and 102(b)(1)(C); (3) violation of the Presentment Clause under Article 1, Sed
12
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On September 20, 2017, People of the State of California (““California”) and the
California Coastal Commission (collectively “California Plaintiffs”) filed a complaint
against United States of America; DHS; Acting Secretary of DHS Elaine Duke; CB
Acting Commissioner of CBP Kevin K. McAleenan. (Dkt. No. 17cv1911, Dkt.INo
The complaint alleges declaratory and injunctive relief based on numercatsovisiof
the U.S. Constitution, and statutes relating to the border wall cotistrgprojects in the
San Diego and El Centro Sectors based on the two Waiver Determirfations.

In summary, all Plaintiffs allege the Secretaries” Waiver Determinations are ultra
vires acts that are not authorized under section 102. Because the Waiver Deteri
are void based on the ultra vires acts of the Secretaries, Plaintiffs also assert giofa
NEPA, ESA, CZMA and the APA. Plaintiffs also allege the following violations ef ti

U.S. Constitution:

of the U.S. Constitutiarn(4) violation of non-delegation doctrine under Article I, Section 1 and Artid
II, Section 1 of the U.S. Constitutipand (5) violations of Article 1ll, the First Amendment right to
petition, the Tenth Amendment by removing concurrent jurisdiction of state courts, and due proc
rights under the Fifth Amendment of the U.S. Constitution. (Dkt. No. 26.)

" TheCalifornia Plaintiffs’ complaint seeks declaratory and/or injunctive relief claiming Defendants

failed to complywith NEPA and the APA,; (2) failed to comply with the CZMA and the APA; (3) the

Border Wall Projects are not authorized by section 102 based on ultra vires actions; (4) the Secretary’s
waiver authority expired on December 31, 2008; (5) the Waivers are invalid because they fail to
section 102's requirements; (6) violation of Article 11l of the U.S. Constitution and the due proces
clause of the Fifth Amendment; (7) violation of the separation of powers doctrine; 8) violation of
I, Section 1 of the U.S. Constitution; (9) violation of Article I, Section 3 of the U.S. Constitution; (]
violation of Article I, Section 7 of the U.S. Constitution; and (11) violation of the Tenth Amendme
the U.S. Constitution.

8 Center Plaintiff only challenges the August 2, 2017 Waiver Determination while Coalition Plaint
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and California Plaintiffs challenge both the August 2, and September 12, 2017 Waiver Determinations.
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- Violation of Article I, Section 1 - the Non-Delegation Doctrine/Se pamaif

Powers (by all Plaintiffs)

- Violation of Article Il, Section 3 - Take Care Clause (by Center Plaintiff)

- Violation of Article I, Sections 2 & 3 (by California Plaintiffs)

- Violation of Article |, Sectior¥ - Presentment Clause (by all Plaintiffs)

- Violation of Due Process, Article Ill, and First Amendment right to petithe

government (by Coalition Plaintiffs and California Plaintiffs)

- Violation of the Tenth Amendment - Concurrent State and Federal dtiaedi

(by Coalition Plaintiffs)

- Violation of the Tenth Amendment (by California Plaintiffs)

On October 24, 2017, the Court granted the parties’ joint motion to consolidate the
three cases and the parties’ agreed upon briefing schedule on their cross-motions for
summary judgment. (Dkt. Nos. 21, 22.)

Prior to consolidation, on October 6, 2017, Defendants filed a motidismiss
Center Plaintiff’s second amended complaint which was converted to a motion for
summary judgment in the Court’s consolidation order. (Dkt. Nos. 18, 22.) On Noven

22, 2017, Center Plaintiff filed a cross-motion for summary judghaemt an opposition

9 Center Plaintiff notes that its FOIA claim, Claim 7, is not subject to the cross-motions and will by
resolved either via settlement or separate briefing. (Dkt. No. 28-1 at 14 n. 1.) Defendants agree
that the FOIA claim is not yet ripe for adjudication but also argue that the alternative APA claim

regarding the processing of the FOIA requests should be dismissed since FOIA, itself, provides
14
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to Defendants’ motion for summary judgment. (Dkt. No. 28.) On December 20, 2017,
Defendants filed an omnibus brief that included their reply in support of tle@immfor
summary judgrent and an opposition to Center Plaintiff’s motion for summary
judgment. (Dkt. No. 35.) On January 5, 2018, Center Plaintiff filed a reply to
Defendants’ opposition. (Dkt. No. 36.)

On November 22, 2017, Coalition Plaintiffs and the California Plaintl&éd their
motions for summary judgment. (Dkt. Nos. 29, 30.) On December 20,8017,
Defendants filed an omnibus cross-motion for summary judgment goditpn to
Coalition and California Plaintiffs” motions for summary judgment. (Dkt. No. 35.)

On January 5, 2018, the Coalition Plaintiffs and California Plaintiffs separate
filed their oppositions to Defendants’ cross-motion for summary judgment and replies
their motions. (Dkt. Nos. 38, 39.) On January 23, 2018, Defendaxtshde reply to
their cross-motion for summary judgmerDkt. No. 42.)

[I.  ANALYSIS

A. Legal Standard on Motion for Summary Judgment

Federal Rule of Civil Procedure 56 empowers the Court to enter summary
judgment on factually unsupported claims or defenses, and thereby “‘secure the just,

speedy and inexpensive determination of every action.” Celotex Corp. v. Catrett, 477

adequate remedy. (Dkt. No. 35-1 at 94-95.) The Court declines to address the alternative APA

based on the FOIA requests until after the FOIA claim, itself, is resolved.
15
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U.S. 317, 325, 327 (1986). Summary judgment is appropfidte ‘tpleadings,
depositions, answers to interrogatories, and admissions ciog&ther with the
affidavits, if any, show that there is no genuine issue as to any materiahdbittat the
moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). A factis

material when it affects the outcome of the case. Anderson v. Liberty Liolab, 477

U.S. 242, 248 (1986). “Where the record taken as a whole could not lead a rational trier
of fact to find for the nonmoving party, thasmo ‘genuine issue for trial.”” Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

B. Articlelll Standing asto the State of California

The State of California argues it has Article Il standing because ituiidirs
injury to its real property that it owns and manages adjacent to the border wedtgifoj
It contends that the Waiver Determinationfinge on California’s procedural and
sovereign rights in creating and enforcing its own laws androbtgbenefits provided
under NEPA and the APA. Defendants respond that California has not carbeddén
to establish standing as to each of its numerous claims and has wostlated that the
Waiver Determinations impact state laws which would be enforceable in conneittio

the projects at issue.

10 nitially, California arguedt has a concrete and particularized interest in protecting its natural,
recreational, agricultural, historical, and cultural resources for the use, enjoyment and benefit of

residents but did not reassert these interasts reply.
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Article Ill, Section 2 of the United States Constitution requires tpéiatiff have

standing to bring a claim._See Lujan v. Defenders of Wildlife, 504 U.S. 5851962).

In order “to satisfy Article III’s standing requirements, a plaintiff must show (1) it has
suffered an ‘injury in fact’ that is (a) concrete and particularized and (b) actual or
Imminent, not conjectural or hypothetical; (2) the injury is fairly traceabtbd
challenged action of the defendant; and (3) it is likely, as opposed to/repeellative,

that the injury will be redressed by a favorable decision.” Friends of the Earth, Inc. v.

Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 48D (2000) (citing Lujan, 504 U.S.

at 560-61). The party seeking federal jurisdiction has the burden of establishing its
existence._Lujars04 U.S. at 561. “A plaintiff must demonstrate standing for each claim

he seeks to press and for each form of relief that is sGuBlaivis v. Fed. Election

Comm’n, 552 U.S. 724, 734 (2008).

States have a “procedural right” and “quasi-sovereign interests” in protecting its

natural resources, such as air quality. Massachusetts v. EPA, 549 U.S. 4900520 (

(“EPA’s steadfast refusal to regulate greenhouse gas emissions presents a risk of harm to

Massachusetts that is both ‘actual’ and ‘imminent.””’). In Georgia v. Tennessee Coppel

Co., 206 U.S. 230, 237 (1907), the State of Georgia filed an action to ptet&tzens
from air pollution originating from outside its borders and the Court asdbeed state,

in its capacity as a quasivereign, has an “interest independent of and behind the titles

of its citizens, in all the earth and air within its domain. It has the laxst as to whether
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its mountains shall be stripped of their forests and its inhabitants shall breathe pure air.”

Id.
Here, the parties dispute whether California has demonstrated an injurty in f
and whether the injury in fact is traceable to the Waiver Determinations. As helel b
U.S. Supreme Court, California has a procedural right and quasi-sovereign tight in
environmental protections afforded by NEPA and the APA. i&e€alifornia provicd
declarations from experts detailing the possible harm to the Tijuana Estudrgramtb
rare, threatened or endangered species. (Dkt. No. 30-7, Clark Decl.; Dkt.-8lo. 30
Vanderplank Decl.; Dkt. No. 30:9, Delaplaine Decl.) Eight prototype Wwal® already
been constructed demonstrating that the injury is actual and the El Gentoy border
fence replacement project, which is currently undergoing consultation and may hay
already begun construction, is also imminent. The Court concludeSalifatrnia has
demonstrated an injump-fact that is concrete and particularized, and actual or immi
Moreover, California argues it has a legally protected sovereign intestiimg
and enforcing its own laws. The Waiver Determinations will preclude the enforcefy
California’s laws which will affect its sovereign interests. Defendants object because
Plaintiffs merely string cite to eight state code or regulations withoutiekxmgiehow
these provisions apply to the projects at issue. But, as noted by BldiatMVaiver

Determinations do not identify which California law or regulation Defendaets

waiving and as an example it provides some provisions where the waivereou
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California’s enforcement of its laws as to DHS, its contractors, or to the State’s
permitting authority or other legal actions.

It is not disputed that the Waiver Determinations waive all legal regeints and
include related state laws. (See Dkt. No. 30-6, Cayaban Decl., Ex. 11,.8€dged
35,984-85jd., Ex. 12, 82 Fed. Reg. 42,829-30.) Defendants do not deny that Qlalif
state laws are being waived. The Court agrees with California that a bé&ormrenits
own state laws related to the border wall projects is an injury in facsupports Article
II'l standing. The Court concludes that California has Article Il standing.

C.  Whether the Court has Jurisdiction Over Plaintiffs’ Non-Constitutional
Claims based on Ultra Vires Acts of the Secretary of the DHS

Defendants contend that the Court lackssgliction to consider Plaintiffs’ non-
constitutional claimsnicluding whether the Secretaries’ actions concerning the two
Waiver Determinations are ultra vires. They explain that section 10Zidymixpresses
Congress’ intent to bar the district court from exercising jurisdiction over any claims
arising from the Secretary of DHS’s waiver determination except for a constitutional
violation. Plaintiffs argue that the Court may consider whether the Wakenssed by
the Secretaries constitute ultra vires acts as they exceed the authority grémeed to
Secretaries under section 102; therefore, they conteridn 102(c)(2)’s judicial review
bar on non-constitutional claims does not apply. For the reasoed s&bw, the Court

finds that it may consider whether the Secretaries have violated any cleaaraatony
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statutory obligations set forth in section 102. Finding thexetlare no such violations,
the Court upholds the jurisdictional bar and concludes thae# dot have the
jurisdiction to hear any claims other than constitutional claims.

Section 102(c)(2)(A) provides that the “district courts of the United States shall
have exclusive jurisdiction to hear all causes or claims arising from any action
undertaken, or any decision made, by the Secretary of Homeland Security pursuar
paragraph (1) [the waiver provision]. A cause of action or claim may only behbroug
alleging a violation of the Constitution of the United States. The sbalt not have
jurisdiction to hear any claim not specified in this subparagraphl.S.C. §
1103(c)(2)(A).

As a starting pointhere is a “strong presumption that Congress intends judicial

review of administrative action.” Bowen v. Michigan Acad. of Family Physicians, 474

U.S. 667, 670 (1986EI Paso Natural Gas Co. v. United States, 632 F.3d 1272, 127

(D.C. Cir. 2011) (quoting Bowe#r76 U.S. at 670) (“When considering whether a statute
bars judicial review, ‘[w]e begin with the strong presumption that Congress intends
judicial review of achinistrative action.’”). In order to overcome the strong presumpt
there must be “clear and convincing” evidence of a contrary legislative intent. Bowen
476 U.S. at 671-72. The strong presumptiay be overcome by “specific language or

specific legslative history that is a reliable indicator of congressional intent,” or a
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“specific congressional intent to preclude judicial review that is ‘fairly discernible’ in the
detail of the legislative scheme.” 1d. at 673.

In this case, the Center Plaintiff does not dispute that the presarfgtaring
judicial review has been overcome by the express language of section 102(c)(1) a
not challenge Defendants’ argument on this issue. Instead, all Plaintiffs argue that the
August 2, 2017 and September 12, 2017 Waiver Determinations condtraté@res acts
of the Secretary that do not fall under section 102 because the Waivers atbor el
by sections 102(a) or (b) and were not decisions made “pursuant to” section 102(c)(1).
Therefore, according to Plaintiffs, section 102(c)(2) does not agpdythe Waiver
Determinations are subject to review by the Court. Defendants respond thaff®laint
cannot bypass the jurisdictional bar by framing their claims as ultra iadlsrmges
when judicial review is expressly prohibited. They argue that the Coultdstansider
the plain meaning of section 102(c)(2) and that should be the end of the matter.

Here, Congress expressly barred the district court’s review of non-constitutional
claims under section 102(c)(2), and this provision rebuts the giresgmption favoring
judicial review of administrative actions. However, the United States Supremeh@st
identified a narrow exception to an express statutory bar on judicial rexhew there is

aclaim that an agency acted beyond its statutory authority. See Leedom v3E§ne,
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U.S. 184 (1958} Bd. of Governors of Fed. Reserve SysMCorp. Fin., Inc., 502 U.S.

32 (1991); see also Dart v. United States, 848 F.2d 217 (D.C. Cir. 1988).

In Kyne, the Supreme Court held that a district court had jatigd to review a
non{inal agency order “made in excess of its delegated powers and contrary to a specific
prohibition in the [National Labor Relations A¢t]Kyne, 358 U.S. at 188. The Kyne
court found that &ational Labor Relations Board’s (“NLRB”) determination that a unit
involving both professional and non-professional employees was ajgpedior
collective bargaining purposes was in excess of delegated powersédécaas in direct
conflict with the provisions of § 9(b)(1) of tiational Labor Relations Act (“NLRA”)
dictating that it “shall not” do so “unless a majority of such professional employees vote
for inclusion in such unit.” Kyne, 358 U.S. at 185. Consequently, the district court h
jurisdiction to set aside a certification of the NLRB where that agency had rédusel
professional employees before combining them in a bargaining unih@nth
professional employeedd. at 188-89. In the ordinary case, a decision certifying a
bargaining unit is not a final order that can be reviewed but the Cqlairsed that first,
the “suit [was] not one to ‘review,’ in the sense of that term as used in the Act, a decision
of the Board made within its jurisdiction. Rather, it [was] one to stiikendan order of

the Board made in excess of its delegated powers and contrary to a speditfitignah

11 plaintiffs note that the ability to bring an ultra vires claim was first recognized by the Supreme

decades earlier in American School of Magnetic Healing v. McAnnulty, 187 U.S. 94, 110 (1902).
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the Act.” 1d. at 188. Second, because, in the ordinary case, only an employer can
an unfair labor practice charge, and ultimately a reviewable final order, by refasing
bargain after an election, the aggrieved employees in this case had “no other means,
within their control . . . to protect and enforce” their statutory rights. 1d. at 190. In other
words, “absence of jurisdiction of the federal courts would mean a sacrifice or
obliteration of a right which Congress has given professional employees.” Id. In
conclusion, the Court stated‘dannot lightly infer that Congress does not intend judicial
protection of rights it cafers against agency action taken in excess of delegated powers.”
Id.

MCorp Fin., Inc., relied on by Defendants, involved an express bar on judicia

review, and the Court found the Fifth Circuit erred when it held that it hasljctibn to
consider th merits of MCorp’s challenge to the Board of Governors of the Federal
Reserve SystelfiBoard”) and held that the Financial Institutional Supervisory Act’s

(“FISA”) preclusion provision barred judicial review of pending Board administrative

actions. MCorp Fin., Inc., 502 U.S. at 484.

In its analysis, the Court distinguished its ruling from Kpoéing two differences,

First, the Court noted that “central” to its decision in Kyne was “the fact that the Board’s
interpretation of the Act would wholly deprive the union of a meaningfulbaledjuate

means of vindicating its statutory right.” Id. at 43. In MCorp. Fin., Inc., FISA providec

MCorp with a meaningful and adequate opportunity for judicial review byecizahg
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the Board’s findings. 1d. at 43-44. Second, the Court emphasizkelclarity of the
congressional preclusion ofwiew in FISA” where Congress clearly statedno court
shall have jurisdiction to affect by injunction or otherwise theaissa or enforcement g
any [Board] notice or order under this section, or to review, modify, suspenchdemi
or set aside any such notice or order.” Id. at 44 (quoting 12 U.S.C. § 1818(i)(1)). In
Kyne, the statutory provision implied, by its silence, a preclusion afweud. In
contrastFISA provides “clear and convincing evidence that Congress intended to deny
the district court’s jurisdiction to review and enjoin the Board’s ongoing administrative
proceedings.” Id. The Court reversed the decision by the Fifth Circuit and held thaf
did not have jurisdiction to considerdrp’s challenge. Id. at 44-45.

Next, in Dart, relied on by Plaintiffs, the D.C. Circuit held that the Secretary o
Commerce’s reversal of the administrative law judge’s decision exceeded his authority
under the Export Administration Act (“EAA”). Dart, 848 F.2d at 231. The EAA
providestwo finality clauses that certain “functions exercised under the Act” were
excluded from certain sections of th€ A and the “Secretary shall, in a written order,
affirm, modify, or vacate the decision of the administrative law judge. The drthex o
Secretary shall be final and is not subject to judicial review.” 1d. at 221. Because the

Secretary did not “affirm, modify or vacate” the ALJ’s decision but instead reversed, it

was not among the orders placed beyond review of the finality provigiomat 227. The

D.C. Circuit held that review is available when the Secretary exercises functions th
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not specified in the statute. Wt.221. In explaining its ruling, it stated the even “where
Congress is understood generally to have precluded review, the SupremeaSdaund
an implicit but narrow exception, closely paralleling the historic nsi@f judicial review
for agency actions in excess of jurisdiction.” ld. The court’s analysis focused on the

plain language of the statute, the structure of the statutory scheme, shaileghistory,
and the nature of the administrative action involved. Id. at 224tZpncluded that the
presumption of judicial review applied inatctase, explaining that the finality clause d
not preclude judicial review of facial violations of the statute. 1@2&t(citing Kyne
358 U.S. 184).

The Dart court recognized thdw]hen an executive acts ultra vires, courts are
normally available to reestablish the limits on his authority.” 1d. at 224. However, the
courtnoted that the “exception for review of facial violations should remain narrow.”

Id. at 231. It also explainatlat “Congress’ finality clause must be given effect, and an
agency action allegedly ‘in excess of authority’ must not simply involve a dispute over
statutory interpretation or challenged findings of fact.” Id. The court recognized that
invoking the exception is “extraordinary” noting “that to justify such jurisdiction, there
must be a ‘specific provision of the Act which, although it is [ Jclear and mandatory, [ |’

was nevertheless violated.” 1d. (quoting Council of Prison Locals v. Brewer, 735 F.2d

1497, 1501 (D.C. Cir. 1984) (citation omitted)). The court in Dart concluaedhe
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“requirement that the Secretary of Commerce ‘affirm, modify or vacate’ ALJ
enforcement decisions was ‘clear and mandatory’ and was nevertheless violated.” 1d.
The exception to the statutory bar on judicial review is an “extremely narrow one”

and “extraordinary.” Nat’l Air Traffic Controllers Ass’n AFL—CIO v. Fed. Serv.

Impasses Panel, 437 F.3d 1256, 1263 (D.C. Cir. 2006); American Ailiney.

Herman 176 F.3d 283, 293 (5th Cir. 1999) (courts “have interpreted Kyne as sanctioning
[review] in a very narrow situation in which there is a ‘plain’ violation of an

unambiguous and mandatory provision of the statute.””). The D.C. Circuit described that
aKyneclaim is “essentially a Hail Mary pass—and in court as in football, the attempt

rarely succeeds.” Nyunt v. Chairman, Broad. Bd. of Governors, 589 F.3d 445, 449 (

Cir. 2009).

In sum, in order for the Kyne exception to apply, a plaintiff must satisfy the
following two factors: 1}hat the agency acted “in excess of its delegated powers
contrary to “clear and mandatory statutory language” and 2)“the party seeking review
must be‘'wholly deprive[d] . . . of a meaningful and adequate means of vindicating i

statutory rights.” Pac.Mar. Ass’n v. NLRB, 827 F.3d 1203, 1208 (9th Cir. 2016)

(citations omitted)Nat’l Air Traffic Controllers 437 F.3d at 1263 (the Kyne exceptior

can apply to cases involving “either negative or positive statutory commands.”).
Courts have cautioned that “review of an ‘agency action allegedly in excess of

authority must not simply involve a dispute over statutory interpretation.”” Herman, 176
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F.3d at 293 (quoting Kirby Corp. v. Pena, 109 F.3d 258, 269 (5th Cir. 19%f4});328

[1XP

F.2d at 231 (noting that facial challenges to agency action as allegedly “‘in excess of
authority’ must not simply involve a dispute over statutory interpretation or challenged

findings of fact.”); see also Nebraska State Legislative Bd., United Transp. Union v.

Slater, 245 F.3d 656, 659-60 (8th Cir. 2001). For example, in Baxter Healthcarer G
Weeks, 643 F. Supp. 2d 111 (D.D.C. 2009), the court explained that Healttaach H
Services (“HHS”) has the “authority under the Medicare statute to determine whether a
product is a single source drug, a biological, or a multiple source drug.” Id. at 115 n. 2.
Whether HHS made the correct determination about [the drug] is a “dispute over
statutory interpretation” that does not rise to the level of an ultra vires claim.” Id.
Contrary to Defendants’ argument that the Court cannot even consider whether
two Waivers were ultra vires acts, courts have consistently conducted judical cév

facial, ultra vires claims despite a statutory bar on judicial re¥de8ee Lindahl v. OPM

470 U.S. 768, 789, 791 (1985) (statutory bar did not bar review of allegesl @frtaw
or procedure but it did bar review of factual determinatidDa)t, 848 F.2d at 225;

Staacke v. U.S. Sec’y of Labor, 841 F.2d 278, 281 (9th Cir. 1988) (noting review is

12 The parties dispute the origins of ultra vires review. Coalition Plaintiffs claim courts have inhe
authority to review ultra vires jurisdiction, (Dkt. No. 29-1 at 19; Dkt. No. 38 at 7), while Defendan
argue that ultra vires review is an application of the rebuttable presumption of congressional inte
favor of judicial review. (Dkt. No. 35-1 at 35; Dkt. No. 42 at 20.) A decision on the origins of ultr
vires review is not dispositive and the Court declines to resolve this issue.
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available “where defendant is charged with violating a clear statutory mandate or

prohibition” even where a statute “absolutely bars judicial review”); Oestereich v.

Selective Serv. Sys. Local Bd. No. 11, 393 U.S. 233 (1968) (despite an express

preclusion of pre-induction review, tk®urt reversed the plaintiff’s draft classification);

Spencer Enters., Inc. v. United States, 345 F.3d 683, 689 (9th Cir. 2003) (etairnts
jurisdiction to review whether a particular decision of the Attorneye@Gamns ultra vires
despite the discretion granted to the Attorney General).

Even the cases relied upon by Defendants fail to support thé@iopodn Staacke
the Ninth Circuit stated that on a claim that the defendant violated a teltdoy
mandate or prohibition, the court may consider the claim despite a judicial b but
“task is limited to determining whether the statute in question contains a clear command
that the Secretary has transgressed.” Staacke, 841 F.2d at 282. After determining the
was no violation of a clear statutory mandate, the Ninth Circuit uphelwhthan judicial

review. Id. Similarly, in Gebhardt v. Nielson, 879 F.3d 980, 989 (9th Cir. 2ath8),

Ninth Circuit affirmed a judgment of the district court, which dismissedction based
on a judicial bar on the Secretary’s discretion in making “no risk” determinations. Id. at
989 The Secretary of DHS denied the plaintiff’s petitions for permanent resident statu
filed on béalf of his wife and his wife’s three children pursuant to the Adam Walsh
Child Protection and Safety Act of 2006 based on the plaintiff’s prior state conviction for

committing a “lewd and lascivious act with a child under the age of fourteen.” Id. at 983-
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84. The Ninth Circuit stated that it may review the plaintiff’s claims to the extent he
challenged the scope of the Secretary’s discretion. 1d. After determining that the claimg
action did not exceed the Secretary’s discretion, the Ninth Circuit, upheld the judicial bar
on the Secretary’s discretionary “no risk” determination. ld. at 5. These cases
demonstrate that the Court may consider whether there has been a péiornvadlan
unambiguous and mandatory provision of law despite a statutory bar on judical.re

The Court concludes that it may conduct judicial review of fagitxh vires
claims despite a statutory bar on judicial reviedzcordingly, the Court next considers
whether the Secretaries acted in excess of their delegated powers.

D. Whether the Waiver Determinations Are Ultra Vires Actsunder Section
102(c)’s Waiver Authority

Defendants contend that th@IS Secretaries’ actions are ultra vires only if thg
are in excess of delegated powers that are contrétyeto and mandatory” statutory
language as requiréd Kyne!® Plaintiffs reply that the Kyne line of cases do not app
and, instead, the Dart test applies so fie government has the burden to show “clear
and convincing” evidence that Congress foreclosed its jurisdiction over their casBart,

848 F.3d at 224. However, Plaintiffs are confusing the standard that iiedetqu

13 A Ninth Circuit panehas also referred to the “clear and mandatory” standard as “unambiguous and

mandatory” provision of a statute. See Charlie Rossi Ford, Inc. v. Price, 564 F.2d 372, 373 (9th Cir.

1977).
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overcome the presumption that Congress intends judicial review of attatines
actions,a “clear and convincing” standard, with the“clear and mandatory” statutory
language requirement for application of the Kyne exception to theasiahar of
judicial review. In fact, the court in Dart applied the Kyne testwith held that the
Secretary of Commerce facially violated a specific provision of the EAA which was
“clear and mandatory.” Dart, 848 F.2d at 231. An agency’s action is ultra vires if it

contravenes “clear and mandatory” statutory language. Pac. MarAss’n, 827 F.3d at

1208 (quoting Kyne, 358 U.S. at 188); Dart, 848 F.2d at 231; Staack€é,3d at 281.

In order to make that determination, courts look to the language of the statitee and

legislative history._Set’l Ass’n of Tool Craftsmen v. Leedom, 276 F.2d 514, 516

(D.C. Cir. 1960) (“statutory language itself and the legislative history” support invoking
district court’s equity jurisdiction to consider whether Board violated a “clear and

mandatory” statutory prohibition); Teamsters, Chauffeurs, Helpers and Delivery Drive

Local 690 v. NLRB, 375 F.2d 966, 971 (9th Cir. 1967) (a court lookiatatery text ang

legislative history to determine if the Board violated a “clear and mandatory” statutory
provision)

Here, in order for the narrow exception_of Kyne to apply, Plaintiffs must st
Secretaries Kelly and Duke acted in excess of their delegated powers by showiing
issuance ofhe two Waiver Determinations was in contraventidficlear and

mandatory” language contained in section 102. SBec. Mar. Ass’n, 827 F.3d at 1208
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Dart, 848 F.2d at 222 (The question “whether an agency has acted ‘in excess of its
delegated powers’ has alternatively been phrased as whether the agency action ‘on its
face’ violated a statute.”). Plaintiffs must also show that barring judicial review woul
deprive thenof a “meaningful and adequate means of vindicating [their] statutory
rights.” Id.

1. Violation of a “Clear and Mandatory” Statutory Provision

The Court now turns to whether Plaintiffs have estabtishat the Secretaries
facially violated a specific provision of section 102 which was ‘“clear and mandatory.” .

a. Whether Section 102(c) Waiver Provision Applies Only to
Projects Identified in Section 102(b)

Plaintiffs argue that that the statutory authority to waive laws under sé0@29o)
does not apply to the two border wall projects because they were notcgiigcif
mandated by Congress under section 102(b). Further, when construed &, éheho
two projects fall outside the limits of the waiver authority because Candigsot
intend section 102(c) to apply to projects beyond those spegifroathdated in section
102(b). Defendants disagree arguing that the waiver provision afmpestion 102 as g
whole, and is not limited to dynCongress’ priorities identified in section 102(b). Upon
review of the statute and legislative history, both interpretations arsifgies As such,
there is no violation dfclearand mandatory” language with respect to the application of

the waiver.
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Statutory construction always begins with the “language of the statute itself” or
“plain meaning of the statute” and if unambiguous, that meaning controls. Brock v.

Writers Guild of America, West, Inc., 762 F.2d 1349, 1353 (9th Cir. 198&hsWestar

Pipeline Co., LLC v. 17.19 Acres of Prop. Located in Maricopa Cnty., 627 F.3&] 126

1271 (9th Cir. 2010). If the language is not clear, then a court loaks kgislative

history. Brock v. Writers Guild of America, West, Inc., 762 F.2d 13493 13t Cir.

1985); Avendano-Ramirez v. Ashcroft, 365 F.3d 813, 816 (9th Cir. 2Q@&®g)islative

history is also looked at if the statutory language is clear but there is “clearly expressed
legislative intention” which is contrary to the plain meaning of the Statute._Heppner v.

Alyeska Pipeline Serv. C®65F.2d 868, 871 (9th Cir. 1981).

Section 102(c) states,

(1) In general-Notwithstanding any other provision of law, the Secretary of
Homeland Security shall have the authority to waive all legal requirements
such Secretary, in such Secretary’s sole discretion, determines necessary to
ensure expeditious construction of the barriers and noadis this section.

Any such decision by the Secretary shall be effective upon being published
in the Federal Register.

8 U.S.C. § 1103(c) (emphasis added).

Defendants argue that the words “under this section” refer to section 102 as a
whole and are not limited to subsection 102(b). This incla@dtions under any part of
section 102 that meet section 102[¢X criteria. In support, they cite to the Guide to

Legislative Drafting which explains that section 102(a) is a “subsection”; section
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102(b)(1) 1s a “paragraph” and section 102(b)(1)(A) is a “sub-paragraph.” See House
Office of the Legislative Counsdhuide to Legislative Drafting. Therefore, “this
section” in section 102(c)(1) cannot be read to refer exclusively to 102(b) but applies to
the entirety of section 102.

Plaintiffs respond that the waiver authority must be interpretedésdi to
specific border barriers specified in section 102(b) becBufmdants’ reliance on the
standardized formahterpretation of “this section” is flawed. They argue that
Defendants’ position produces an absurd result in interpreting sections 1PR(B)(
These sections address the procedures for obtaining easemeapprptiations, and
refer to and apply only t&his subsection” which is section 102(b). According to
Defendants’ interpretation, the procedures and directives regarding easements and
appropriations would not apply to section 102Xexer projects and without those
provisions, a border barrier could not be built. Moreotherterms “section” and
“subsection” are used inconsistently as section 102(b)(1)(A) useshe phrase “[i]n
carrying outsubsection (a)” while section 102(b)(1)(B) & (C) uses the phrase “[i]n
carrying out this section” under section 102(b).

Defendantseply that “when Congress identifies certain specific applications of a

general grant of authority, those specific requirements cannot generally bstood ¢o
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prohibit all other applications of the general authority.” (Dkt. No. 18-1 at 30t%) Second,
a reading that limits section 102(c) to section 102(b) would rendeosd€i?(a)
superfluous. Third, the subsequent amendments demonstrate tluat $62(b)(1)
merely identified Congress’ shifting priorities and specific areas for action. Finally,
Defendants argue that Plaintiffs cannot overcome the plain meaning of the biat
pointing out that Congress, in passing section 102 in 199&ha&mamendment to sectio
102(c) in 2005, was primarily focused on portions of fencing near San Diego. eSsn
could have limited the provision to construction near San Diego; insteathblished a
broad general mandate in section 102(a) that is not geographically limitedeththe
words “under this section” to extend section 102(c) to the entire section.

Certainly, section 102 is not a model of legislative precision. Ghen t
inconsistencies in the use of “this section”, the Court looks to the legislative history for
further guidance. The parties rely on the legislative history that supipeirtsespective
positions. Defendants cite to Conference Report 109-72 to supporhthgirétation
because the Report brogdtates it “provides for construction and strengthening of
barriers along U.Sahd borders.” (Dkt. No. 182, Ds’ Index of Exs., Ex. 2, H.R. Rep.
109-72 at p. 170 (May 3, 2005). However, the Conference Report also references

102(b) as to the waiver’s application to the 14 miles of barriers and roads, mandated by

14 pages numbers to the docket are based on the CM/ECF pagination.
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1996 IIRIRA along the border near San Diego that had been halted duertmerental
challenges Id.
Defendants argue that the breadth of section 102(c) is noted by connmaeiet®y

representatives who were opposed to the 2005 REAL ID Act which were not et

by its sponsors. (See Dkt. No. 28Ps’ Index of Exs., EX. 6, 151 Cong. Rec. H459 (Fe

9, 2005) (statement of Cong. Jackdam) (“[The waiver provision is] SO broad that it
would not just apply to the San Diego border fence that is the undergasgn for this
provision. It would apply any other barrier or fence that may comet abche future.”);
id., 151 Cong. Rec. H454 (Feb. 9, 2005) (statement of Cong. Conyers) (“waiving all
Federal laws concerning construction of barriers and fences anywhere wathinitad
States™); id., 151 Cong. Rec. H554 (Feb. 10, 2005) (stateme@bofg. Harman) (“[T]he
reach is beyond the San Diego border. According to the language in thlistieqj it is
all areas along and in the vicinity of our international borders with Mexico and
Canada.”); id., 151 Cong. Rec. H556 (Feb. 10, 2005) (memorandum by Cong. Farr)
(“[waiver authority] seem([s] to apply to all the barriers that may be constructed undj
authority of 8 102 of IIRIRA (i.e., barriers constructed in the vicinity of the border a
the barrier that is to be constructed near the Sarolieq)”); id., 151 Cong. Rec. H559
(statement of Cong. Udall) (objecting to bill because “the language of the bill is not
limited to the construction of a fence in [San Diego]” but instead includes “all laws for all

U.S. borders™). Defendants note the concerns of the breadth of section 102 repeated
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opponents at least five times in two days were not merely “fears and doubts of the
opposition” that can be dismissed.

Defendants also point to a comment made by a member of Congress in 199(
addressing concern that section 102(c) extended beyond San Diego. (See D&2Ng
Ds’ Index of Exs., Ex. 4, 142 Cong. Rec. H11076 (Sept. 25, 1996), (statement of Rep.
Saxton) (“[Section 102(c)] is intended to address an issue that has to do with the
California-Texas-Mexico border; however, the way this section isenrithe exemption
applies to the entire border of the United States, not just the CalHibtexico border
near San Diego.”).

On the other hand, Plaintiffs rely on the legislative history which stibey
sponsor’s and supporters’ intent to limit the expanded waiver authority to the San Diego
fencing under sectioh02(b). The bill’s author, Representative Sensenbrenner, describ
the amendment as “the REAL ID Act will waive Federal laws to the extent necessary to
complete gaps in the San Diego border security fence, which is stiilest\8 years after
congressional authorization. Neither the public safety nor the envirommeent
benefitting from the current stalemate.” (Dkt. No. 18-2, Ds’ Index of Exs., Ex. 6, 151
Cong. Rec. H454 (Feb. 9, 20055upporters of the bill also made statements limiting
the amendment to the fence in San Diego., {il Cong. Rec. H453-471 (Feb. 9, 20Q

(Statement of Rep. Hoeksti@H.R. 418 provides the Secretary of Homeland Security
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with authority to waive environmental laws, so that the border fencengiddi miles
east from the Pacific Ocean at Sardoimay finally be completed.”).)
“The fears and doubts of the opposition are no authoritative guide to the

construction of legislation. It is the sponsors that we look tavine meaning of the

statutory words is in doubt.” NLRB v. Fruit Packers, 377 U.S. 58, 66 (1964) (citing

Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 3849394951)). “In their

zeal to defeat a bill, they understandably tend to overstate its reach.” Id. In this case,
even though the Court has leakat the sponsors’ comments to determine the meaning of
the statute, the sharp contrast in the legislative history statearehfgdausible
interpretations on both sides do not provide the Court with tigérgquidance as to the
breadth of section 102(c).

Each side offers additional plausible interpretattorsupport their position. For
example, since 2005, the waiver provision has been invoked five timegeinto comply
with the specific mandates of the various amendments to section 102(1)0 Bee.

Reg. 55,622-02 (Sept. 22, 2085)concerning completion of section 102(b) mandatec

151n the 2005 waiver determination, former DHS Secretary Michael Chertoff noted that nine yeat
passed since Congress specifically sought the construction of 14 miles of building second and th
fences to the existing reinforced fence under section 102(b). Therefore, in order to expedite the
completion of section 102(b) of IIRIRA, he invoked the waiver provision in section 102(&lifor
federal, state, or other laws, regulations and legal requirements” related to the construction. See 70 Fed
Reg. 55,622-02 (Sept. 22, 200%he impetus for broadening section 102(c) to all legal requiremen
was the lengthy delay caused by challenges made by environmental groups.
37

17cv1215-GPC(WVG)

Consolidated with
17¢cv1873-GPC(WVG
17¢cv1911-GPC(WVG

1 in

s had
ird

[S




© 00 N oo o b W N B

N NN N RN NDNNNRRR R R B R R R
0o ~NI O 00 DN WO N = O O 00 N O 10N 0O N e O

1996); 72 Fed. Reg. 2,535-01 (Jan. 19, 2007); 72 Fed. Reg. 60,870-01 (0807672
Fed. Reg. 10,077-01 (Apr. 8, 2008); 72 Fed. Reg. 19078-01 (Apr. 8, ZDB&e
waivers indicate that their use was limited to the mandates of sec&{n).1®Giowever,
Defendants point out thatction 102(a)’s general mandate is broad and geographically
includes “the United States border.” This was confirmed by a district court in Save Our
Heritage where it concluded that even though Congress did nadén8lan Diego wire
section 102(b) was amended by the 2006 Fence Act, the Secretary’s general authority to
construct border barriers under section 102(a) is broad, does not incugiecamaphica
restrictions and authorized the San Diego barrier project even thoughirtohaied in

the prior version of section 102(b) of the 2005 REAL ID Act. Save Our HeritageyO

Gonzalez, 533 F. Supp. 2d 58, 61 (D.D.C. 2008). Even though San Diegalvdsdn

in section 102(b) in the REAL ID Act, the district court’s reasoning to conclude that the

Secretary had authority to construct the San Diego barrier was based on the broac
provision of section 102(a), not because it was mandated in the psarnveid.

Plaintiffs also cite to Judge Burrslecision in Sierra Club v. Ashcroft, Case No.

04cv272-LAB(IJMA), 2005 WL 8153059 (S.D. Cal. Dec. 13, 2005) where the plaint

challenged the Secretary’s waiver determination in September 2005 invoked pursuant to

the 2005 REAL ID Act for the border fence construction of the Triple Fence Project.

They note that the court repeatedly emphasized the limitation of thentaithe

“narrow purpose of expeditious completion of the Triple Fence authorized by the
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IIRIRA.” Id. at 5. However, Plaintiffs were challenging the waiver determination tg
complete the project that was specifically authorized in section 102¢(bjharefore, the
Court’s language focused on section 102(b). As such, tle Sierra Club case is not as
helpful as Plaintiffs propose.

The parties’ varying plausible interpretations concerning the scope of section
102(c) demonstrate the lack of a clear statutory mandate. See StaadkedB4t1282
(“Where, as here, the statute is capable of two plausible interpretations, the Secretary’s
decision to adopt one interpretation over the other cannot constitutatonof a clear
statutory mandate.”). In view of the competing plausible interpretations, the Court
cannot conclude that the Secretaries acted in excess of their delegated poweystoo
a “clear and mandatofyprovision in section 102

b.  Whether Key Statutory Terms Preclude the Waiver
Deter minations
I “additional barriers and roads”

Section 102(a) grants the Secretary the authority to “to install additional physical
barriers and roads.” 8 U.S.C. § 1103(a). Coalition Plaintiffs and California Plaintiffs
argue that section 102 only allows for the installation of “additional” barriers and roads
and does not authorize the replacement of existing fences. Plaintiffs ttieedictionary
that defines “additional” as “more”, “extra” and “added” while “replacement” is defined

as resulting in no net gain or addition and because the new barrier isitatgubst
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successor to the fence, it is replacing, not adding. Moreover, they aagjtigeth
construction of additional barriers through various amendments sincddc@8@d solely
on adding mileage to the existing fencing such as adding fencing wherexisted or
adding new layers of fencing to supplement the existing primary fence. SE@Raoes
not address on-going maintenance or replacement of existing barriers. They cbateg
none of the prior waivers were initiated for the purpose of replacing, repairing, o
enhancing existing barriers.

In response he government argues Plaintiffs’ narrow interpretation of “additional”
IS not supported by the statutory language nor the legislative historyrdixogto
Defendants, the installation of “lighting, cameras and sensors”, 8 U.S.C. § 1103(b)(1)(A),
falls under “additional barriers and roads” under section 102(a) which indicate a broad:s
definition of “additional.” Defendants also cite the legislative history of the 2005 REA
ID Act where representatives described section 102 as providing for “construction and
strengthening of barriers along U.S. land bes'tleuggesting a broad definition of
“additional.” (Dkt. No. 18-2, Ds’ Index of Exs., Ex. 2, H.R. Rep. 109-72 at 170 (May 3,
2005).) In 2006, Senator Kyl discussed section 102 and explainebjbet s
“replacing the so-called landing mat fencing, which does look like a wall, with chain
link-type fencing that you can see through.” (Dkt. No. 18-2, Ds’ Index of Exs., Ex. 9,
152 Cong. Rec. S9871 (Sept. 21, 2006).) He explained that the current fencing

deteriorating and difficult to repair because of its age. (Id.) Moreover, DHS hhs us
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section 102 to replace fencing in 2011 in Arizona, the Nogales Fence Replacemen
Project, and invokeskction 102(c)’s waiver authority.!® (Dkt. No. 422, Ds’ Index of
Exs., Ex. 23.) The authority for the project was derived from sections 102(a) and
102(b)(1)(A). (Id. at5.) The Nogales Fence Replacement Project was to remove i
replace about 2.8 miles of existing primary fence along the United States/Mexico
international border, the repair and maintenance of a 20 foot wide comstmozd
parallel to the fence and replacement of a 20-foot-wide gate at a port of entigt 4()d
The legislative history and the prior projects invoking secti@®(c) for the
replacement of border fences support the positisrbtiilding “additional barriers” has a
broad meaning and can include replacement of fgnciio the extent that this
interpretation is plausible, Plaintiffs have not demonstrated thacespent fence clearly
falls outside the scope of “additional physical barriers” to show that the Secretary

violated a “clear and mandatory” statutory provision. See, e.g., Staacke, 841 F.2d at 2

(noting that both parties’ construction of “in addition” were plausible where one party
asserted it meant “concurrent with” and the other party maintained it meant “subsequent
to”).

11

I

16 73 Fed. Reg. 19078 (Apr. 8, 2008).
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li.  “areas of high illegal entry”

Plaintiffs argue that the Waiver Determinations’ conclusions that the San Diego
and El Centro sectors are “areas of high illegal entry,” are improperly based on sector-
wide data which are not good indications of whether the Project Areas are ariggdis 0]
illegal entry. Moreover, sector wide data are not reliable because the amount of dr
seized in a sector usually occur far from the Mexican border at highway checkpoin
during vehicle searches at the points of entry or when border patrol ageniseda
drug-smuggling boat or drone. Sector wide data do not demonstrate thajelotgrens
themselves are areas of high illegal entry and the data are less probativaeviaeist
show that the San Diego Project Area has fewer illegal border crossings than the 3
Diego Sector as a whole. However, even if the Court were to consider sector-aidsg
Plaintiffs argue DHS’s apprehension records show that these two sectors are no longer
areas of high illegal entry.

Defendants argue that Congress has set no specific threshold for “high illegal
entry” but Congress has expressly stated that one of the statute’s purposes is “to achieve
and maintain operational control over the international border.” 8 U.S.C. §
1103(b)(1)(D). “Operational control” “means the prevention of all unlawful entries into
the United States, including entries by terrorists, other unlawfulsaliestruments of
terrorism, narcotics, and other contraband.” Pub. L. No. 109-367 § 2(b), 120 Stat. 2638

(2006) (codified at 8 U.S.C. § 1701 note). Moreover, they note that the number of
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apprehensions had fallen from more than 480,000 to less than 159,2006 But
when Congress amended section 102 in 2006 and 2008, it did nottdhggesvas no
longer “high illegal entry”” along the border. Lastly, Congress frequently refers to sector-
wide data when discussing the needs for such projects; therefore the estercivide
data is not misplaced. (Dkt. No. 35-1 at 65 (citation to legislative history using-sec
wide data).)

The August 2, 2017 Waiver Determination states that the San Diegw Semte
of the busiest and in 2016, the CBP apprehended over 31,000 iliegalahd seized
about 9,167 pounds of marijuana and about 1,317 pounds of cocaine in De@&an
Sector. (Dkt. No. 30-6, Cayaban Decl., Ex. 11, 82 Fed. Reg. 35984.) Bases] theth
Secretary determined that the San Diego Project Area, ““is an area of high illegal entry.”
(Id. at 35985.) The September 12, 2017 Waiver Determination states thaCtbetiel
Sector is an area of high illegal entry. (Id., Ex.82Fed. Reg. 42,830.) In 2016, the
CPB apprehended over 19,000 illegal aliens and seized about 2,900 pbmaiguana
and about 126 pounds of cocaine. (ld.)

Congress did not define “area othigh illegal entry” so as to provide “clear and
mandatory” metrics. Similarly,the government’s use of sector wide data to support its

“area of high illegal entry” determination is not a clear violation of the statute. See Key

Med. Supply, Inc. v. Burwell, 764 F.3d 955, 964 (8th Cir. 2014) (Congreswtid

instruct the Agency as to how to ensure or achieve category-wide cost sawrtigs an
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use of preexisting scheduled prices as maximum bid caps was not “a clear departure

from [the] statutory mandate”). As a result, the Court cannot conclude the Secretarig
violatedtheir mandate to deter crossings in areas of “high illegal entry” when they
determined that apprehension of 31,000 undocumented aliens iartl&egjo Sector in
2016, and 19,000 apprehended illegal entries in ktr@8ector in 2016 “remain(]

areds] of high illegal entry.” (Dkt. No. 30-6, Cayaban Decl., Ex. 11, 82 Fed. Reg.
35984; id., Ex. 1282 Fed. Reg. 42,830.)

The parties present certain facts and data in varying forms, basedgraghic
locations or years, to support their respective positi®aintiffs focus on the dramatic
Improvement over the years on the number of apprehensions. Again, the @isuth &t
both sides offer conflicting plausible interpretations of sectiorfa)02As a result, the
Secretary’s decision to adopt one interpretation over the other cannot constitute an ult
vires act.

lii.  “deter illegal crossings”

Coalition Plaintiffs contend that the border wall prototype prpjeatvaluate
various design features for potential inclusion in a future border wallitside the scop
of section 102 because it has no deterrent effect since there are gaps betweerheas
eight prototypes built. They also contend that DHS has already spent mor@ than $
billion to install 705 miles of fencing along the border and the tw@epts are not

“necessary . . . to deter illegal crossings.” (Dkt. No. 29-1 at 17.) The government argu
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that Coalition Plaintiffs cannot secogdess the Secretary’s conclusion that the projects
“will further Border Patrol’s ability to deter and prevent illegal crossings.” (Dkt. No. 35-
1 at 66.)

Section 102(a) provides that the Secretanytmake actions “necessary to install
additional physical barriers and roads” . . . “to deter illegal crossings.” 8 U.S.C. §
1103(a). In the Waiver Determinations, the Secretaries determined that the protot)
are “intended to deter illegal crossings” and “necessary for future border wall design and
construction.” (Dkt. No. 30-6, Cayaban Decl., Ex. 11, 82 Fed. Reg. at 35,@85:x. 12,
82 Fed. Reg. at 42,830.)

Once again, the issue what constitutes “deter[ing] illegal crossings” comes down
to statutory interpretatianThe Secretary is granted broad discretion in determining |
to “achieve and maintain operational control” of the border. Plaintiffs have not identified
“clear and mandatory” statutory language that the Secretary violated to establish the
claimed ultra vires conduct.

Iv.  “most practical and effective”

California Plaintiffs argue that Defendants exceeded their authority by cdimsgir
fencing where the barriers would not be “most practical or effective.” See 8 U.S.C. §
1103(b)(1)(A). The facts show that the project area sites are no longer ibigfy pites.
According to a CBP document, the California border was rated as “moderate” compared

to “high” or “very high” when it came to geographic/investment priorities. (Dkt. No. 30-
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5, Cayaban Decl., Ex. 9 at 45.) Moreover, in a television interview, Secretary of D
Kelly stated that the existing fencing is “very, very effective” and “remarkably effective
in keeping down the amount of illegal movements across” the border. California
Plaintiffs argue that most of California’s 140 miles border already has fencing including
the Project Areas covered by the Waivers. (Dkt. No. 30-4, Cayaban Decl., Ex. 1 a
14.)
Defendants respond that the Secretary’s decision to assess where fencing “would
be most practical and effective”, 8 U.S.C. § 1103(b)(1)(A), did not limit the broad
mandate of section 102(a). Moreover, section 102 also provides that thaI$asriet
determine whether the “use or placement of such resources is not the most appropriate
means to achieve and maintain operational control over the internatwdat’b 8
U.S.C. § 1103(b)(1)(D). They also argue that the facts to support Plaintiffs’ conclusions
are misplaced as the CBP document relied upon was dated March 27, 2017 which
five months prior to the Secretary’s first waiver determination. Also, Secrary Kelly’s
comments did not specifically address the San Diego Sector or El Centvo Sect
The Secretary of DH8as discretion to determine “where fencing would be the
most practical and effective” and California Plaintiffs’ facts do not demonstrate that the
Secretary contravened a “clear and mandatory” provision in the statute.
I

I
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V. “consultation”

Coalition Plaintiffs argue that the waiver is unavailable unlesS#tretary has
consulted with the parties identified in section 102(b)(1)(C) which akebt done.
Defendants argue that the waiver provision does not expressly or ipmleténd on thy
completion of the consultation requirement. Nonetheless, Deferaksdg that they
have and are still in the process of complying with the consultptmnsion.

Based on thearties’ briefing and arguments at the hearing, it did not appear tl
the Secretary had complied with the consultation provision as to tterbwall
prototype project and the evidence provided did not support camagliwith the
consultation provision regarding the two replacement fences. Therefore hatatiing,
the Court directed the parties to file supplemental briefs on the cathsulissue and
how the lack of consultation affects ultra vires and the constitutabaiats, if at allt’

The consultation provision states, “[1]n carrying out this section, the Secretary of
Homeland Security shall consult with the Secretary of the Interior, the Secretary of
Agriculture, States, local governments, Indian tribes, and property oimrtbes United

States to minimize the impact on the environment, culture, commerce, and qualéy

17 Defendants note and the Court recognizes that that Coalition Plaintiffs are the only plaintiffs tg
raised the consultation issue in their summary judgment motion. To the extent all Plaintiffs raise
arguments in their supplemental briefs, the Court considers them.
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for the communities and residents located near the sites at which sucly ferioibe
constructed.” 8 U.S.C. § 1103(b)(1)(C). This provision is mandatory.
According to Real Estate and Environmental Branch Chief for the Border Pat

and Air and Marine Program Management Offid®PAM™)8 an office within the CBP

the prototype project began on September 26, 2017 and was completed on Zi&tobe

2017. (Dkt. No. 49-4Ds’ Index of Exs., Ex. 31, Enriquez Declf11.) The prototype
project area is located on Federal government property and used as an enfbros®
for border security purposes and is heavily disturbed. (Id.  15.) CBi®dmeet with
USDA, the State of California, local government or Indian Tribes as it detirthiey
were not stakeholders. (ld.) However, CBP met with one adjacent landowner an
response to the landowner’s concerns, installed temporary fencing to prevent
unauthorized construction access across the landowner’s property. (Id.) Prior to the San
Diego Waiver, on July 13, 2017, CBP met wiitt8. Department of Interior, (“DOI”),
U.S. Fish and Wildlife Service, (“USFWS”), and Bureau of Land Management
(“BLM™)’s staff, toured the project area and discussed potential environmepdaitem
(Id. 1 16.) Before the waiver, CBP also met with General Service Admirastrat

(“GSA”) to discuss potential environmental impacts and routing of consinucafic as

18 The BPAM is responsible for constructing and maintaining facilities, tactical infrastructure and
infrastructure which also includes environmental planning and compliance associated with thesg

activities. (Dkt. No. 494, Ds’ Index of Exs., Ex. 31, Enriquez Decl. 4] 3.)
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it manages an access road in the project area. (Id. §17.) CBP also condietrted a
survey concerning natural and biological resources and the rasdtsmmarized in a
final Biological Resources Survey Report dated October 2017. (Dkt. No.[29-Imdex
of Exs., Ex. 31.A, Enriquez Decl., Ex. A.) It also conducted a field survey anisec
search to identify any cultural and historical resources in the project areaaeduhs
aresummarized in a final Cultural Resources Survey Report dated October(2i.7.
No. 49-6,Ds’ Index of Exs., Ex. 31.B, Enriquez Decl., Ex. B.) After the surveys were
completed, CBP conducted additional consultation with DOI. (D&t.49-4,Ds’ Index
of Exs., Ex. 31, Enriquez Decl. 1 19.) In September 2017, CBP sent USFWS the 1
of the biological survey and asked for input from USFWS concerning potential snp
from the project but no response was providgd.) Based on the resource surveys,
CBP prepared a Memorandum for the Re¢6MFR”) dated September 25, 2017
analyzing the potential environmental impacts. (Id. § 21; Dkt. N@., 882 Index of
Exs., Ex. 31.C, Enriquez Decl., Ex. CThe Memorandum concluded that the prototyy
project would have no impact on cultural or historic resources and wouldhwet
significant impact on any endangered species as there are no threatenegagdredd
species in the project area, and no vernal pools, wetlands, or other surfacecastelr |
within the project area. (Dkt. No. 494s’ Index of Exs., Ex. 31, Enriquez Decl. | 22.)

Further, CBP mandated its contractors to follow certain Best Management Practicq
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(“BMPs”). (Id. 123.) CBP made adjustments to the prototype project based on thg
results of the resource surveys and consultation with stakeholder§.2Q9

The Calexico fence replacement project is located primarily on federal land t
managed by CBP or GSA and used primarily for border enforcement or port opera
(Id. 137.) The project also includes a Media and First Amendment area on land ov
by the City of Calexico. (1d.)

Prior to the Calexico Waiver Determination, on July 13, 2017, CBP meD@th
representatives including USFWS and BLM to provide information to,t(ie 38),
and consulted with the California State Historic Preservation Officer (“CASHPQO”) and
Native American Tribes to make sure the geo-technical testing did not intacichor
cultural resources._(Id. 1 39.)

After the Waiver Determination, CBP conducted field surveys to identify natu
and biological resources which were summarized in a Biological Survey Riepexit
January 2018, (Dkt. No. 49-Ds’ Index of Exs., Ex. 31.E, Enriquez Decl., Ex. E),
conducted field surveys of cultural and historical resources which areasiradcin a
Cultural Resources Survey dated January 5, 2018, (Dkt. No. 4951hdex of Exs.,

Ex. 31.F, Enriquez Decl., Ex. F), and conducted surveys to document arghtkelin
potential wetlands and waters in the project area which are summaraétlietland
Delineation Report dated January 2018. (Dkt. No. 494 1Index of Exs., EX. 31.G,

Enriquez Decl., Ex. G.) After the surveys were completed, CBP conducted additio
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outreach and sent consultation letters, on January 18 and 19, 2018, t&IXREW
California Department of Fish and Wildlife, CASHPO, two Native American tribes,
Colorado River Basin Regional Water Quality Control Bqa@RBRWQCB”), the U.S.
Army Corps of Engineers Regulatory Divisi6tUSACE”), the Imperial Irrigation
District (“IID”), Imperial County Air Pollution Control District, and the City of Calexi
(Dkt. No. 494, Ds’ Index of Exs., Ex. 31, Enriquez Decl. § 41; Dkt. No. 49-12Ds’

Index of Exs., Ex. 31.H-Q, Enriquez Decl., Exs. H-Q.) To date, CBP received resp

from three entities, 11D, CRBRWQCB, and USACE. (Dkt. No. 49113,Index of Exs.,

the

()
o

onse

Ex. 31.R-T, Enriquez Decl., Exs. R-T.) The CBP concluded that the USDA antepriva

property owners were not stakeholders in the Calexico replacement fence pidjgct.
Based on this information, CBP prepared the Calexico MFR. (Dkt. No. B9-8dex
of Exs., Ex. 31.D, Enriquez Decl., Ex. D.)

The San Diego fence replacement project will occur on federal [@#d. No. 49-
4, Ds’ Index of Exs., Ex. 31, Enriquez Decl. 126.) On July 13, 2017, prior to the Waliv
CBP conducted an on-site meeting with DOI, USFWS and BLM officials to discuss|
project, and USFWS provided CPB with data and information concerning verisl pc
and areas occupied by burrowing owls #melpossible presence of hadtifor the quino
checkerspot butterfly and the California gnatcatcher. /(&Y.

CBP has conducted resource surveys, including biological, cultualetrands

within the project area and is currently preparing these reports. (Id. § 2&J d@as
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these surveys, CBP has made adjustments to the San Diego fence replacement p
(Id. 1 29.) For example, CBP identified two historic sites that will be astaldang
construction and is planning on plant and topsoil salvage and gnakemgements to
have full time environmental and historic/cultural monitors oa-gditring construction.
(Id.) Prior to the start of construction, CBP will send out letiestakeholders includin
Federal, State, and local agencies and Native Americans in the Spring of 208t to 9
more information. (Id. § 30.) Once that is completed, it will prepare an BEnvenatal

Stewardship Plan (“ESP”) for public review which will include its assessment of

potential impacts, BMP’s, and if necessary, mitigation or conservation measures. (Id.

Because of the prajé€s location, CBP determined that the USDA and private property
owners “are not likely to be stakeholders for this project.” (Id. § 31.)

Consistent with Defendants’ prior argument that “carrying out this section” applies
to section 102 as a wholie Court concludes that the consultation provision applies
any border construction project under section 102.

As to the prototype project, it appears that the consultation requirgrasmhet.
Prior to the Waiver DeterminationSBP met with representatives of tbOl, including
USFWS and BLM, as well as GSA, as these are agencies that would be affected
project. (Dkt. No. 48, Ds’ Index of Exs., Ex. 31, Enriquez Decl. 49 16, 17.) They also

met with one landowner but it is not clear when that occurred; howeverigsBénded
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by installing temporary fencing due to the landowner’s concern. (Id. §15.) Defendants
did not believe that any other agencies would be affected by the prototype pflaigct.

Next, as to the Calexico replacement fence which may have begun conistounc
February 15, 2018, the CBP met with representatives of DOI, including USFWS an
BLM, as well as the CASHPO and Native American tribes before the Waiver
Determination.(Id. 11 38, 39.)But it did not consult with the City of Calexico prior to
the Waiver Determination. Instead, it sent a consultation letter on Jarf)&918 with
a requested response date by February 2, 2018. (Dkt. N@, #82 Index of Exs., Ex.
31.0, Enriquez Decl., Ex. O at 15.) It also sent consultation lett@ise additional
identified stakeholders. (ld., Exs. H-Q.) To date, only three entégsgnded with one
entity seeking additional time,_(Id., Exs. R-T.) While the consahdatters were sent
less than a month before construction is to begin, it is not cleah&éebdnsultation
provision was violated.

As to the San Diego replacement project, so far, CBP had a meeting with

representatives of DOI, USFWS and BLM, prior to the Waiver Determination and

subsequently conducted surveys but has not yet consulted with other stakeholders.

Plaintiffs argue that the consultation should occur prior to anyawvaiv
determinations as that information is critical in determining whether teeveartain
laws. In contrast, Defendants argue the consultation provision dbespnessly specify

the subject matter for consultation, when the consultation shoul@émampthe degree @
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consultation required. Its purpose is to minimize the impact of catistnionce a
project has been selected. They also assert Congress intended thattmmgudivision
to be enforced through its appropriations power but then note ththefappropriations
for the projects at issue, Pub. L. No. 115-31, 131 Stat. 135, 434 (May7h, @@dhgress
did not require consultation. They further claim that the saving clause prealpdeate
right of action concerning the consultation requirement.

Plaintiffs’ argument that the consultation should occur prior to any waiver
determinations so that the Secretary is fully informed when the determinationdssms
logical. In addition, it makes sense that consultation sheaddr before contracts are
drafted and executed so that the information can have a practical influetiee o
decision making process and to permit environmental and mitigation meashees t
incorporated into the contract. The question is whether suahgtismmandatory.
Section 102 does not provide any specific limitation or guidance concerhamgav how
consultation is to occur except expressly stating who shall be tehsul

Consultation onite Calexico replacement wall is on-going and responses may
forthcoming despite the fact that construction on the projecthraag already begun. I
the Court’s opinion, the belated contact with stakeholders reduces the practical bene

the consultation process. But given the lack Gflear and mandatofymandate

be

—

fit of

regarding the timing of consultatiptme Court cannot conclude that the Secretaries acted

54

17cv1215-GPC(WVG)

Consolidated with
17¢cv1873-GPC(WVG
17¢cv1911-GPC(WVG




© 00 N oo o b W N B

N NN N RN NDNNNRRR R R B R R R
0o ~NI O 00 DN WO N = O O 00 N O 10N 0O N e O

In excess of their delegated powers by approving the waivers or iexecomstruction
contracts prior to completing the consultation process.
Vi.  “necessary to ensure expeditious construction”

Section 102(c) provides that thecEeary of the DHS “shall have the authority to
waive all legal requirements” that the Secretary, in his or her “sole discretion” determines
“necessary to ensure expeditious construction of the barriers and roads under this
section.” 8 U.S.C. § 1103(c)(1). This mandatory language gives the Secretary of the
DHS discretion to make this determination.

Coalition Plaintiffs argue that section 102¢ojaiver is subjecto the Secretary’s
determination that it is “necessary to ensure expeditious construction of the barriers and
roads under this section”, 8 U.S.C. § 1103(c)(1), but the government has faiedto provide
any information or bases to support the conclusion that these waiveecassary
Meanwhile,Center Plaintiff contends that section 102(c)’s requirement that waivers be
“necessary to ensure expeditious construction” demonstrates that Congress intended to
limit the scope of the section 102(c) waiver to specific border barriees gedtion
102(b). They contend that a logical interpretatiofie@peditious construction” is that
Congress provided the DHS Secretary with the authority to waive laws in orderdto |
the specific border barriers required under section 102(b) as soon asepafsilthe
law’s enactment and not to the wall replacement project or the prototype project starteq

decade later. Also, the text of the statute indicates that the waiver autvesitntended
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to apply only for specific projects mandated by section 102(b) which have long beg
completed.

Here, the words used by Plaintiffs in their argunsaoh as “logical interpretation”
“intended” and “[i[t is far more reasonable to limit the 102(c) waiver authority to those
barriers that have been specifically mandated by Congress under 8102(b) than to §
the goverment’s boundless interpretation”, (Dkt. No. 28-1 at 39), demonstrate that a
determination that a waiver is “necessary to ensure expeditious construction of barriers
and roads” is one of statutory interpretation. The Court cannot conclude that thveiWV
Determinations are in contravention of clear and mandatory language in secion 1(
See Staacke, 841 F.2d at 282 (where the statute is subject to two plausiptetations,
the Secretary of Labor’s interpretation cannot constitute a “violation of a clear mandatory
mandate” and noting that the Secretary’s statutory discretion to make policy choices with
disability decisions is “virtually limitless”).

C. Whether Section 102(c)’s Waiver Authority has Expired

Center Plaintiff argues that there is no evidence in the text or the legislatime/
that Congress intended the waiver authority to exist in perpe&uéyen that Congress
intended the waiver authority to be extended beyond the initial San Diego féhey
argue that expeditious construction refers solely to section 102(b) pragettiere are
time constraints limiting DHS’s authority to determine “other mileage” to expire on

December 31, 2008. California Plaintiffs similarly argue that the 2008 amendment
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iImposed deadlines for the expedited construction of fencing in greoegs. In 2008,

former Secretary of DHS Chertoff identified more than 370 miles of priority areas and by

April 2013, DHS reported it had completed all but a one-mile stretdfesétprojects
which involved 705 miles of fencing. (Dkt. No. 30-4, Cayaban Decl, Hx., FEX. 6.)

Defendants contend that Plaintiffs’ argument that the December 31, 2008 deadline
in section 102(b)(1)(B) applies generally to section 102(c) or section 102 aseaisvho
implausible. Nothing in the statute demonstrates that Congresdadtdre waiver
authority to sunset and that expeditious construction isddro section 102(b). When
Congress amended section 102(b) in December 2007, it mandated that Haduhba
“not less than 700 miles” be completed within a year, by December 31, 2008. Because
Congress did not provide a deadline for the remaining miles, they arguectieaistho
expiration date on building additional fencing. Moreover, they asssdrthe section
102(c) waivers would be applicable to the remaining miles to be built.

In 2008, Congress amended section 102(b) requiring DHS to constniictaed
fencing “along not less than 700 miles of the southwest border where fencing would be
most practical and effect.” 8 U.S.C. § 1103(b)(1)(A). As to priority areas, section 102(b)
mandated that the DHS Secretary “identify 370 miles, or other mileage determined by the
Secretary” and the authority to determine “other mileage” would expire on December 3]
2008 and Congress imposed a deadline of December 31, 2008 to completetomstr

of the fencing._Id. 8 1103(b)(1)(B).
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In United States v. Arizona, No. CV 10-1413-PHX-SRB, 2011 WL 1313786

*8 (D. Az. Oct. 21, 2011), the district court addressed sectiorbJ(ARA(A)’s mandate
directing the Secretary to construct 700 miles of fencing. In that dediseodistrict
court stated that there are no deadlines requiring completion of thegemol
infrastructure projects by a specific time. Id. at 8. It explained thabsel@P uses
mandatory language but grants the Secretary “substantial discretion” in determining
“how, when, and where to complete the construction.” Id.

This argument is similao Plaintiffs’ earlier argument thatction 102(c)’s waiver
provision applies only to projects identified in section 102(bich was previously
rejected by the CourtThe parties’ varying plausible interpretations concerning the sct
of section 102(c) demonstrate that the statutory language is not clear andguoarsbi
and he parties’ argument is essentially a dispute regarding statutory interpretation. As
such, Plaintiffs have not demonstrated that the Secretaries violated a clear arndmg
statutory provision.

d.  Whether Section 102 Requiresthat the Waiver Deter minations

Include Findings

California Plaintiffs assert that the Waivers are invalid because the Seeretari
failed to make the requisite findings to demonstrate the requirements of 4€&&iand
only used boiler plate language copied from section 102 without providing reasons

behind each Waiver Determination. (Dkt. No. 30-2 aB34- Defendants respond that
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nothing in section 102(c) requires that the Secretaries explain the facisalfiibgir
Waiver Determinations in the Federal Register.

California Plaintiffs cite tdickson v. Sec’y of Defense, 68 F.3d 1396, 1408-0

(D.C. Cir. 1995) and Organized Vibf Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 967

(9th Cir. 2015) in support of their argument. These cases involveyadeterminations
that were found to be arbitrary and capricious under the APA where an agenctofail
provide a reasoned explanation for its decisignlike the current case, the challenge
agency rulings in those cases were subject to judicial review. In thislcasd®A’s
standard of review and requirement for findikgscerning an agency’s decision are
inapplicable.

Section 102 only requires that the Secretary’s decision be “published in the Federal
Regster.” 8 U.S.C. § 1103(c)(1). While the Waiver Determinations use predicate ter
in section 102 such as “areas of high illegal entry”, “necessary”, “deter and prevent
illegal crossings” and“most practical and effective”, Plaintiffs have not demonstrated
that more is mandated under section 102 to suppaittra vires claim. Accordingly, th
Court concludes that California Plaintiffs’ argument lacks merit.

In view of the foregoing, the Plaintiffs have failed to demonstrate thatdivers

violated a clear and mandatory provision of section 102. Consequbatiyptirt lacks

jurisdiction to hear any non-constitutional claim.
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2. Whether Barring Review Deprives Plaintiffs of a M eaningful and
Adequate Means of Violating Their Statutory Rights
The second step in an ultra vires analysis requires that Plaintiffs deatetisat
barring review would deprive them of a “meaningful and adequate means of vindicating”
their statutory rights. See MCorp., 502 U.S. at 43. Analogizing to 42 U.S.@38 19
cases and private right of actions cases, Defendants argue that CaliforritisPiawe
not identified a statutory right in section 102 as opposed towd@tabbligation. _See

California Sportfishing Prot. Alliance v. U.S. Bureau of Reclamation, 15¢cv9@® L

BAM, 2015 WL 6167521, at *11 n. 8 (E.D. Cal. Oct. 20, 2014) (water quality stasdi
are better described as “statutory obligations” rather than “statutory rights.”).

Meanwhile, no Plaintiff has conducted a meaningful analysis opiibing).
Instead, California Plaintiffs generally assert that the absence of distritjerisdiction
will deprive them of adequate means to vindicate their statutory righks. ND. 30-2 at
24.) Assuming for argument’s sake that Plaintiffs satisfied the second prong, they have
failed to establish the first prong. That is, the Court concludes thatifddiave not
established a plain violation of an unambiguous and mandatory prosfssestion 102,
and, therefore, the Court lacks jurisdiction to hearconstitutional claims under sectic
102(c)(2)(A).

I

I
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E. Whether the Secretaries’ Decisions under Sections 102(a) & (b) are
Subject to APA Review

In order to invoke judicial review under the APA, Coalition Plaintiffs preaant
alternative argument starting with a strong presumption of judicial redMi@gency
action!® They argue that the judicial review limiting provision of section 102(c) i
distinct from sections 102(a) & (b) because the Secretary must comply with the
requirements of sections 102(a) and (b) prior to invoking the waiver pnovisio
Therefore, because sections 102(a) and (b) are separate determinations from sect
102(c), and the waivers constitute final agency decisions reviewable byic doart,
the Secretaries’ decisions on the two projects are subject to APA review and under tl
APA, the two Waivers are “arbitrary, capricious, and abuse of discretion, or otherwise
not in accordance with the law.” See 5 U.S.C. § 706(2)(A).

Specifically, Coalition Plaintiffs contend that the languaggwithstanding any
other provision of law” which is contained in section 102(c)(temonstrates an intent to
limit the waiver authority solely to laws other than the one in which theewe
contained, meaning the requirementshefsection itself are not waivable.” (Dkt. No.

29-1 at 13.) Accordingly, threquirement of “high illegal entry” and the “consultation”

19 n contrast, Center Plaintiff conceded that the strong presumption of judicial review is rebutted

express statutory language of section 102(c). (Dkt. No. 28-1 at 22.)
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requirements of sections 102(a) and (b) must be satisfied before the Secretary aar
section 102(Cy waiver authority.

Defendants counter that the section 102(c) waiver determination arises from “any
action undertaken” pursuant to section 102(c)(1) and cannot be separated from sections
102(a) or (b). They contend that Plaintiffs improperly seek to challengedsthat are
integral to the waiver determination itselven if the phrase “pursuant to paragraph (1)”
in section 102(c)(2)(A), refers to the waiver determination in isolation, the terms “any

action undertaken . . . pursuant to paragraph (1)” and “all clauses or claims arising from”

such actions or decision, broadens the judicial review provisiothiode more than just

the waiver determination, itself. Next, they contend that Plaintiffs’ reading that provides
sections 102(a) and (b) are subjecARA review would frustrate Congress’ purpose in
enacting the jurisdictional limitation and waiver provisions whigre intended to
prevent litigation delays since any invocation of the waiver would be subja&A
review to determine whether the waiver was justified in the first place.

In reply, Coalition Plaitiffs argue that the Secretaries’ decisions under section
102(c)(1) to waive any laws as “necessary to ensure expeditious construction” do not
address whether there is authority to construct the border projects thesnséiee
authority to construct the border projects are in sections 102(a) and (b)alSbeygue
that these decisions are final agency decisisttisey mark the “consummation” of the

agency’s decisionmaking and “alter[] the legal regime to which the action agency is
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subject”. (Dkt. No. 38 at 13.) “[S]ince subsections 102(a) and (b) are final agency
actions and outside the scope of subparagraph 102(c)(2)(A), the Court may resew
actions pursuant to 5 U.S.C. § 706(2).” (1d.)

Under the APA, “[a] person suffering a legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning of the relevat
statute, is entitled to judicial review thereof.” 5 U.S.C. § 702. Court are limited to

review of a final agency actiorOr. Nat’l Desert Ass’n v. U.S. Forest Serv., 465 F.3d

977, 982 (9th Cir. 2006). Under the APA, the court determines whether the agenc
actions ar€arbitrary, capricious, or an abuse of discretion.” 5 U.S.C. § 706(2)(A).
However, judicial review is not available “to the extent that statutes preclude [it].” 5

U.S.C. 8§ 701(a)(1); see also Pinnacle Armor, Inc. v. United States, 648 F.3d 908, ]

(9th Cir. 2011) (citing 5 U.S.C. § 701(a)(2)).
Section 102(c)(2)(A) provides that

The district courts of the United States shall have exclusive jctitzalito

hear all causes or claims arising from any action undertaken, or any decisior]
made, by the Secretary of Homeland Security pursuant to paragragh (1).
cause of action or claim may only be brought alleging a violation of the
Constitution of the United States. The court shall not have jutislitc

hear any claim not specified in this subparagraph.

8 U.S.C. 8§ 1103(c)(2)(A). This is an express statutory bar on judicielvef non-

constitutional claims and APA review is not allowed. However, the queesstwhether
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the express statutory bar applies solely to section 102(c) decisionthereatirety of
section 102, including sections 102(a) and (b).

The judicial review provision under section 102(c)(2)(A) states that threcdis
courts have exclusive jurisdiction to “hear all causes or claims arising from any action
undertaken” . .. “pursuant to paragraph (1).” While paragraph (1) refers to the
Secretary’s waiver authority, the language “all causes or claims arising from any action
undertaken” is broad enough to encompass the determination under section 102(a) {

the two projects are “necessary” to “deter illegal crossings in areas of high illegal entry

into the United States.” See 8 U.S.C. § 1103(a); U.S. Dept. of Energy v. Ohio, 503 U.

607, 626 (1992) (describing “arising under Federal law” in the case as a “broad” and

“seemingly expansive phrase”); Ford Ord Toxics Project, Inc. v. Cal. E.P.A., 189 F.3d

828, 832 (9th Cir. 1999) (statutory language that district courts haveseeciu
jurisdiction over “all controversies arising under” CERCLA, indicated “Congress used
language more expansive than would be necessary if it intended to lohisies

jurisdiction to ‘those claims created by CERCLA’”); North East Ins. Co. v. Masonmar,

Inc., No. 13cv364 AWI SAB, 2014 WL 1247604, at *6 (E.D. Cal. Mar. 25, 2014)
(California courts gives terms such as “arising out of”” and ““arising from” expansive

meanings); Nova Biomedical Corp. v. Moller, 629 F.2d 190, 195 n. 9 (1st @D) 19

(noting that other courts have adopted an expansive view of “arising from” language).
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Based on the statutory language, the Court declines to adopt Coalition Plaintiffs’
argument that APA review is available for decisions made solely under sections 1(

and (b). The judicial review bar of non-constitutional challenges apliany action

taken to invoke the section 102(c) waiver authority which includes actiofes sections

102(a) and (b).

In conclusionthe Court GRANTS Defendants’ motions for summary judgment o
non-constitutional claims alleging violations of NEPA, the E®&,CZMA and the
APA, and DENIES Plaintiffs’ motions for summary judgment on these claim$lext, the
Court consider®laintiffs’ constitutional challenges which are subject to review by this
Court. See 8 U.S.C. § 1103(c)(2)(A).

F.  Constitutional Violations

1.  Articlel, Section 1 - Non-Delegation Doctrine & Separation of Power s

All Plaintiffs allege a violation of the non-delegation doctrine argtiiag section
102 allows the DHS Secretary to pick and choose among enacted laws and detern
with unfettered discretion, which ones shall be waived withpetifically stating which

laws will be waived or why. In essence, Plaintiffs contend, section 10 cjraiated thg

20 california Plaintiffs separate their separation of powers and violation of the non-delegation doq
into two causes of action despite similar arguments on both claims. The Court also notes that C
Plaintiffs have not sufficiently briefed the issue of separation of powers. They raise the issue of
“separation of powers” in a heading, but their analysis consists of essentially one sentence. (Dkt.
29-1 at 34-35.) Because the non-delegation doctrine is rooted in the principle of separation of p

the Court considers the two claims together. See Mistretta v. United States, 488 U.S. 361, 371
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Executive Branch a blanket waiver which is a violation ofrtbiedelegation doctrine
and separation of powers.
“The nondelegation doctrine is rooted in the principle of separation of powers that

underlies our tripartite system of Government.” Mistretta v. United States, 488 U.S. 36

371 (1989). Article |, Section 1 of the Constitution vests all lagi& powers in
Congress. U.S. Const. art. I, 8 1. Generally, Congress cannot delegate or transfe

legislative functions with which it is vested. Panama Refining CByan, 293 U.S.

388, 42526 (1935). The Supreme Court has recognized, howeétat,the separation-
of-powers principle, and the nondelegation doctrine in particularptpravent
Congress from obtaining the assistance of its coordinate Branches.” Mistretta, 488 U.S.
at 372. “In our increasingly complex society, replete with ever changing and more
technical problems, Congress simply cannot do its job absent an abidletyate powe

under broad general directives.” Id. (citing Opp Cotton Mills, Inc. v. Adm’r of Wage and

Hour Div. of Dept. of Labor, 312 U.S. 126, 145 (1941)).

As a result of this broad constitutional standard, the Supreme Court ledd albh

Congressional delegations of power since 1335ee Mistretta, 488 U.S. at 373 (notin]

r the

=S

g

21 Notably, although the Court has not since struck down a challenged statute, it has narrowly cgnstrue

statutory delegations. See, elgdus. Union Dep’t, AFL-CIO v. American Petroleum Inst., 448 U.S.
607, 646 (1980)standard promulgated by Occupational Safety and Health Act (“OSHA”) limiting
occupational exposure to benzene held to be inyaiat)l Cable Television Ass’n. v. United States,
415 U.S. 336, 342 (1974) (challenge to revision of fee schedule by the Federal Communications

Commission was remanded to Commission to use the proper standard in setting annual fee).
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that since 1935, . . . we have upheld, again without deviation, Congress’ ability to

delegate power under broad standards”); Loving v. United States, 517 U.S. 748, 771

(1996) (affirming that . . . we have since upheld, without exception, delegations under

standards phrased in sweeping terms”). Meanwhile, in 1935, the Supreme Court struc

down two statutes on delegation grounds. See A.L.A. Schechter Poultry Corp. v. |
States, 295 U.S. 495 (1935) (invalidating the delegation of code-makingigutho
contained in the National Industrial Recovery Act as unconstitutiocalise of the

Act’s failure to impose limitations on discretion); Panama Refining Co., 293 U.S. at 3§

(invalidating the delegation of power to the President to “prohibit the transportation . . .
of petroleum” as exceeding constitutional limits because Congress failed to articulate a
policy to limit the President’s discretion).

The Supreme Court has held that Congress may delegate its authority so tor
provides, by legislative act, “an intelligible principle to which the person or body

authorized to [act] isiekcted to conform.” 1d. (citing J.W. Hampton, Jr. & Co. v. Unite

States, 276 U.S. 394, 406 (1928)). Under the intelligible principle standaatijte s
delegating authority is constitonal if it “clearly delineates [(1)] the general policy, [(2)]
the public agency which is to apply it, and [(3)] the boundaries ofelegated

authority.” Mistretta, 488 U.S. at 372-73 (citing American Power & Light Co. v. SE(

329 U.S. 90, 105, (1946)).
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In addition, while courts have recognized limits on Corgjraghority to delegate
its legislative power, those limits are less rigid where the entity “itself possesses
independent authority over the subject mdttéoving, 517 U.S. at 772 (quoting Unite

States v. Mazurie, 419 U.S. 544, 556-57 (1975)); see also United Stateiss-@uright

Export Corp., 299 U.S. 304, 319-22 (1936)

Accordingly, there are two inquiries this Court must consider when deiagni
whether section 102(c) is a constitutional delegation of power: (1 hehséction 102
meets the three requirements of the intelligible principle standatd2amhether the
degree of discretion granted to the DHS Secretary in section 102(c) is appropriate

considering the Secretary’s independent authority over the subject matter. See Mistretta

488 U.S. at 372-72; Loving, 517 U.S. at 772.

a. Prong One: Whether Section 102 Clearly Delineates a
“General Policy”
Coalition Plaintiffs claim that section 102 fails to identify a generatptlecause
prior courts identified different general policies. They cite to two recent,Gises

Club, 2005 WL 8153059, and Defenders of Wildlife v. Chertoff, 527 F. Suppl2d 1

(D.D.C. 2007), cert denied, 554 U.S. 918 (2008), where the courts stated difféi@nt

goals in section 102. Coalition Plaintiffssert “[w]hen courts cannot identify a common
statutory policy goal, and the policy some did point to was incorrecttatigay schemg

cannot survive Mistrettaautiny.” (Dkt. No. 29-1 at 30.)
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Defendants argue that Congress defined a “general policy” to guide the DHS
Secretary on how to exercise its delegated authority, satisfying the firstqirthrey
intelligible principle standard. That policy is install necessary barriers and roads to “deter
illegal crossings in areas of high illegalkry into the United States” through, under
section 102(c) “expeditious construction of barriers and roads under this section.” (Dkt.
No. 35-1 at 71.) Defendants further contend that there is no confitdrethe

statements of general policy by the Sierra Club and the Defenders of Wildlifs.cou

Rather, one is just more specific than the other.Flgdithermore, later courts found no
conflict in the prior courts’ conclusions as to the general policy.

Under section 102(a), the general policy states the Secretary of DHS shall ta
actions as necessary to “deter illegal crossings in areas of high illegal entry into the
United States.” 8 U.S.C. § 1103(a). To carry out this policy, Congress authorizes the
DHS Secretary to “take such actions as may be necessary to install additional physical
barriers and roads.” 1d.

The first district court to address whether the amended section 102 cantains
“general policy” was in this district. In Sierra Clubthe court held that “improvement of
U.S. border mtection is the ‘clearly delineated general policy.”” Sierra Club, 2005 WL

8153059, at *6. Two years later, the District of Columbia District Coumezddd this

same question and similarly found that the general policy was clearly delineated as

expeditiously ‘install additional physical barriers and roads . . . to deter illegal crossings
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in areas of high illegal entry.”” Defenders of Wildlife, 527 F. Supp. at127. Notably,

the court further held that this identificatiofithe statute’s general policy was not
contrary to that recognized by the Sierra Glotot, but rather “in accord with the only
other decision to address the question of whether [IIRIRA’s] waiver provision is a
constitutional delegation.” 1d. (citing Sierra Club, 2005 WL 8153059, at *6).

While using slightly different language, both courts idesdifihe general policy 4
border protection. Both courts identified deterrence of illegal ergss a motivating
factor in this policy. And both courts recognized that in artiowdathis policy, Congres
permitted the construction of physical barriers and roads.

Moreover, the District Court for the Western District of Texas noted thergle
policy of section 102 to bi&onstruction of a border fence” which is consistent with the

general policy asserted in Sierra Club and Defenders of Wildlifey. of El Paso v.

Chertoff, No. EFG8-CA-196-FM, 2008 WL 4372693, at *3 (W.D. Tex. Aug. 29, 2008).

Thus, while prior courts have used different language to articUtaigress’s stated
policy goal, they do not provide contradictory interpretatiofise¢cion 102’s general
policy.

Therefore, the Court finds th@bngress clearly delineated the “general policy” of
section 102 as deterrence of illegal crossings through constrot@aiditional physical
barriers to improve U.S. border protection, 8 U.S.C. § 1103, and hasesatsifirst

prong of the intelligible principle standard.
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b. Prong Two: Whether Section 102 Clearly Delineates a Public
Agency

It is undisputed that IIRIRA satisfies the second prong of the intddigitinciple
standard because “the Secretary of Homeland Security” is to apply the general policy.
See 8 U.S.C. § 1103(c)(1).

C. Prong Three: Whether Section 102 Clearly Delineates “the
Boundaries of Delegated Authority”

All Plaintiffs challenge section 102(c) on the third factor of the iniblkg
principle standard, arguing that the boundaries of the delegdteatiquare not clearly
delineated. They distinguish the Waivers from past waivers found tnisétational.
Past waivers focused solely on building new fencing pursuant to théspsndates of
Congress in section 102(b) which limited the DHS Secretary’s waiver authority to the
initial border construction. However, the Waivers at issue concern {srojec
previously identified by section 102. Therefore, they argue that the grantveirwai
authority does not apply to these new projects.

Defendants argue that Congress provided specific boundaries for itsel@lega
authority, satisfying the third prong of the intelligible princigi@nslard. This authority
may only be exercised to “waive all legal requirements [the] Secretary . . . determines
necessary to ensure expeditious construction of the barriers andinokaghis sectiai

(Dkt. No. 35-1 at 72.) The boundaries, they contend, are both geographic, DHSycq
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waive laws in connection with construction of a physical barrier at the br&eiy and
temporally necessary, DHS can only waive laws necessary to quickly construct a v
Contrary to Plaintiffs’ demand for specificity, the boundary need not include specific
criteria or guidelined? In short, Congress has the power to be flexible and broad wi
delegating authority.

Here, section 102(c) provides boundaries that limit the Secretary’s authority to

waive all laws that are “necessary to ensure expeditious construction of the barriers and

roads.” See Defenders of Wildlife, 527 F. Supp. 2d at 127 (boundaries clearly defir

Congress’ requirement that Secretary may only waive laws that he determines are
“necessary to ensure expeditious construction”); Sierra Club, 2005 WL 8153059, at *6
(boundary of authority was limited to actions “necessary to install additional barriers ang
roads” and specifically, the construction of the Triple Fence in San Diego); Cnty. of El
Paso, 2008 WL 43726993, at *4 (boundaries clearly defined relying on reggonin

Sierra Club and Defenders of Wildlife).

22 california Plaintiffs argue that Defendants fail to address their argument that while the non-de
doctrine applies to cases where Congress provides the Executive power to decide which laws c(
modified or terminated and under what circumstances, it has not authorized the Secretary to picl
choose among enacted laws and decide, which legislation to waive. Section 102 does not provi
Secretary with guidance as to which laws are to be waived or why. Because Defendants failed t
address this argument, California Plaintiffs argue section 102(c) is unconstitutional and must be
invalidated. However, Defendants addressed the boundaries of the S&cuethsyity to waive laws
limited to construction along the U.S. border and only those laws “necessary to ensure expeditious
construction.” (Dkt. No. 42 at 37.)
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While it is true that section 102(c) contains considerably fewer siétaih other
challenged statute the Supreme Court does not demand that Congress outline sp
factors or criteria when delegating authofftyRather, Congress need only delineate t

boundaries of the delegated authority in broad and general terms. S€et@ppMills,

Inc.,312 U.S. at 145. For example, in upholding Congress’s broad delegation of power
to the EPA Administrator, the Whitma&fourt noted that “even in sweeping regulatory
schemes we have never demanded . . . that statutes provide a ‘determinate criterion’ for

saying ‘how much [of the regulated harm] is too much.”” Whitman v. American

Trucking Ass’ns, 531 U.S457,475(2001) This is consistent with prior Supreme Col

precedent holding that “[o]nly if we could say that there is an absence of standards for the
guidance of the Administrator’s action, so that it would be impossible in a proper

proceeding to ascertain whether the will of Congress has been obeyed, would we
justified in overriding [Congress’s] choice of means for effecting its declared purpose. . .

7 Yakus v. United States, 321 U.S. 414, 426 (1944).

23 |n Mistretta, for example, the statute in question authorized an independent Sentencing Comny
formulate sentencing guidelines for federal offenses. Mistretta, 488 U.S. at 367. Congress iden
three goals, four purposes, numerous guidelines, eleven factors for sentencing consideration, a
prohibition on certain factors for sentencing consideration. Mistretta, 488 U.S. at 374-78.

24n fact, the Court in Mistrettaven recognized that the Act in question set forth “more than merely an
‘intelligible principle.”” Mistretta, 488 U.S. at 379 (emphasis added).
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Section 102 of lIIRIRA is easily distinguishable from the statutes in Panama

Refining Co. and A.L.A. Schechter Poultry Corphe statute at issue in Panama

Refining Co.“provided literally no guidance for the exercise of discretion,” while the

statute challenged in A.L.A. Schechter Poultry Camferred authority to regulate the

entire economy on the basis of no more precise a standard than stimulating timeyec
by assuring ‘fair competition.””” Whitman, 531 U.S. at 474.

Here, however, Congress expressly limits the DHS Secretary’s discretion to waive
laws to hose “necessary to ensure expeditious construction of the barriers and roag
under this sectiail 8 U.S.C. § 1103c)(1). Congress’s use of the word “necessary” to
define the scope of discretion is well with the limits of non-deleggatiecedents. In
Touby, for example, the Supreme Court upheld a provision of the ControllechScdsst
Act that permitted the Attorney General to schedule a drug when doing so is “necessary

to avoid an imminent hazard to the public safety.” Touby v. United State$00 U.S. 160,

165 (1991). Similarly, in Indus. Union Depthe Supreme Court upheld a provision 0

the Occupational Safety and Health Act that empowered the Secretary of Labor to
promulgate standards that are “reasonably necessary or appropriate to provide safe or

healthful employment and places of employment.” Indus. Union Defi., AFL-CIO v.

American Petroleum Ins#448 U.S. 607, 646 (1980). Finally, in Whitman, the Supre

Court upheld a provision of the Clean Air Act that directed the EPA Aidtrator to set

standards that are “requisite to protect the public health” with “an adequate margin of
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safety.” Whitman 531 U.S. at 475:‘Requisit€; in this context;'mean][s] sufficient, but
not more than necessary.” 1d. at 473. Furthermore, this limit on authority is the same
limit that was approved by the count$ierra Club

Both Congress and the Executive share responsibilities in protdosimguntry
from terrorists and contraband illegally entering at the borders. Bloadeers, roads,
and detection equipment help provide a measure of deterrence diggakentries.
With section 102, Congress delegated to its executive counterpartspoasbility to
construct border barriers as needed in areas of high illegal entry to detect arltedate
entries. In an increasingly complex and changing world, this delegatiasdke need
for Congress to pass a new law to authorize the construction of every bajdet. pr
Similarly, Congress enacted a law which attempts to avoid delaysidayifewvsuits
challenging the construction of barriers by allowing the Secretary to weave
application and enforcement of federal, state and local laws duringribumtion of a
border barrier as necessaiihe Court concludes that Congress has clearly delineate
“boundaries of delegated authority” in terms previously upheld by the Supreme Court,
thereby satisfying the third prong of the intelligible principle standard.

d. Whether Congress’s Grant of Authority Constitutes “Unfettered

Discretion”
Coalition Plaintiffs cite to Zivotofsky to suggest that the DHS secrelaeg not

have exclusive control over foreign affairs, and thus the statutory drdistoetion
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should be more limited. Zivotofsky v. Kerd35 S. Ct. 2076, 20890 (2015)

Defendants argue that the Executive Branch has significant, indepeondéaot over
immigration, foreign affairs, and national security, and therefore broaemaithority

Is justified. (Dkt. No. 35 at 74.) They attack Coalition Plaintiffs’ reliance on Zivotofsky

and cite to binding precedent in support of their position. See KnaufugBnessy
338 U.S. 537, 5423 (1950) (“The exclusion of aliens is a fundamental act of
sovereignty . . . [and] is inherent in the executive power to control thericafayrs of
the nation.”).

Congress can confer more discretion to an entity when that entity already ha
significant, independent authority over the subject matter. See Lovind).5l at 772-
73. Here, Congress delegated broad authority to the DHS Secretary, an agent of 1
Executive BranchSee 8 U.S.C. § 1103(c).

As stated in Sierra Club, the Executive Branch has independent and significa
constitutional authority in the area of “immigration and border control enforcement and
national security.” Sierra Club2005 WL 8153059, at *6 (citing Knauff, 338 U.S. at 5{

43). Additionally, the court in Save Our Heritage confirmed that thercation of San

Diego barriers relate to “foreign affairs and immigration control—areas over which the

Executive Branch traditionally exercises indepsnduthority.” Save Our Heritage, 53

F. Supp. 2d at 63 (citing Defenders of Wildlife, 527 F. Supp. 2d at 129).
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Nothing about DHS’s authority has changed since prior rulings. The only
difference between this case and prior cases is the type of barrier being cedstiines
distinction is not relevant under this analysis.

Coalition Plaintiffs’ reliance on Zivotofsky is not persuasive. The power
contemplated in Zivotofskwas the President’s power to recognize foreign nations and
governments and the issue was whether the President has exclusive powemniaaect
nations. _Zivotofsky135 S. Ct. at 2084.

Here, the issue is not whether the President has exclusive power over foreig
affairs, but whether the DHS Secretary, acting as an agent of the Executive, has
significant, independent control over immigration. Therefore, becaad2HS
Secretary, acting as an agent of the Executive Branch, has significant, inagepende
authority over immigration, Congress is justified in delegatiogth authority. The
Court concludes that section 102 does not violate the non-delegattrine.

California Plaintiffs also present a separate argument that the lack of judicial
review under section 102 violates the non-delegation doctrine andigbganportsa
fourth requirement to the intelligible principle standard. (Dkt. No. 3945.) By
limiting review to only constitutional challenges, California Plaintiffs argi@gress is
preventing the judicial branch from reviewing Congress’s delegation of authority.
California Plaintiffs further contend that judicial review is the only wagnsure that thg

DHS Secretary adheres to the intelligible principle Congress provided. Calitoes to
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three Supreme Court cases in support of this argufhéntnone of these cases,
however, did the Court strike down the statute for lack of judicial retfiew.

Defendants argue that Plaintiffs’ argument has been expressly rejected by the

Ninth Circuit. United States v. Bozarov, 974 F.2d 1037, 1041-45GBt 1992).

In Bozarov, the Ninth Circuit held that the nondelegation doctrine wagaalated
because the EAA precluded judicial review. “In sum, we believe that the Supreme Court
cases upholding judicial preclusion of agency decisions, the langutdgeARA, and
the fact that the EAA involves foreign policy issues support our csiocidhat the
EAA’s preclusion of judicial review is constitutional.” |d. at 1044. Furthermore, the
Ninth Circuit also noted that its conclusion that the prefusigudicial review did not
violate the nondelegation clause was “bolstered” by the availability of judicial review for
constitutional claims and ultra vires claims. Id. at 1044-45. Similarignty. of El
Paso, the same argument concerning whether judicial review was a requirement o

intelligible principle standard was rejected by the co@mty. of EI Pasp2008 WL

4372693 at *4-6.

25 ALL.A. Schechter Poultry Corp., 295 U.S. at 58&erican Power & Light Co. v. SEC, 329 U.S. 9(
106 (1946); and Touby, 500 U.S. at 165.

26 In A.L.A. Schechter Poultry, the Court struck down the statute not on the grounds that it lackeq
judicial review but because of the Act’s failure to impose limitations on discretion. 295 U.S. at 533. In
American Power, the plaintiffs challenged the statute not on the grounds that it lacked judicial re

but rather because it lacked “ascertainable standards,” thereby granting the SEC unfettered discretion|

329 U.S. at 104. In Touby, the dispositive issue was not judicial review, rather whether the dele
afforded too much discretion. 500 U.S. at 165.
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It is true that the Supreme Court has recognized that judicial reviewdpsoan
important check on the power delegated by Congress. See Touby, 5@ 16%-69;

A.L.A. Schechter Poultry Corp., 295 U&533, Yakus 321 U.S. at 426 (recognizing

the importance of judicial review by observing that one of the purposes ofimgquir
Congress to provide intelligible principles was so that a tribunal “in a proper proceeding
[may] ascertain whether the will of Congress has been obeyed.”). These cases recogniz
that judicial review allows for the enforcement of the intelligible principleireqment
and the separation of powers. At the same time, a Supreme Court nondelegatioa
case has never turned on the presence or absence of judicial review

While unlimited judicial review would assure compliance with all legal
requirements, it would defeat the purpose of the law to expedite the ctiostif

border barriers and roads in areas where they are needed. In this case, as in Boz

section 102 allows judicial review of constitutional claims as allltra vires claim
which bolsters the conclusion that section 102 does not viblateandelegation
doctrine. Accordingly, th€alifornia Plaintiffs’ argument concerning violation of the
non-delegation doctrine based on lack of judicial review is ytgd by law

In conclusion, the Court GRANTS Defendants’ motions for summary judgment
and DENIES Plaintiffs’ motions for summary judgment onthe Non-Delegation Doctring
and separation of powers claims.

I
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2. Articlell, Section 3 of the U.S. Constitution - Take Care Clause

Center Plaintiff alleges that the August 2 Waiver Determination violageSake
Care Clause contending that it applies to Executive Officers, inclutgin§edcretaryfo
DHS. First, it claims that the DHS exceeded the authority delegated to it ingitdsel
August 2 Waiver under section 102 even though it was not authorized ionsEi2(b).
(Dkt. No. 28-1 at 42-43.) Second, it asserts that even if section 102¢ey\weovision
Is not limited to those barriers mandated under section 102(b), thes\2 Waiver

Determination does not comply with the direction in section 102&h}ile barriers be

built in “areas of high illegal entry.” (Id. at 43.) Therefore, Center Plaintiff argues, the

August 2 Waiver Determinationolated the Executive’s duty to faithfully execute the
statutory mandate._(Id.The Center Plaintiff’s SAC alleges that “[a]Jmong the laws the
Take Care Clause mandates be ‘faithfully executed” are NEPA and the ESA, as well as
the conditions and limitations of IIRIRA section 102 itself.” (Dkt. No. 16, SAC 9 145.)

Defendants argue that the Take Care Clause only applies to the actions of th
President and not the Secretary, that no court has treated the Take Care Clause a
for affirmative relief, and that it is an improper attempt by Center Plaintiff to regsast
ultra vires challenge under the Take Care Clause.

Article 1, Section 3 of the United States Constitution states thatrdsedent

“shall take Care that the Laws be faithfully executed.” U.S. Const. art. I, § 2, cl. 3.
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First, the Court disagrees with Defendants’ argument that the Take Care Clause
applies only to the President, and not his cabinet memb&ne vesting of the executiV
power in the President was essentially a grant of power to exbeutens. But the
President alone and unaided could not execute the laws. He must execuig them

assistance of subordinategMyers v. United States, 272 U.S. 52, 117 (192é¢adso

Printz v. United State$21 U.S. 898, 922 (1997) (“The Constitution does not leave to

speculation who is to administer the laws enacted by Congress; the Pressdgst, it
“shall take Care that the Laws be faithfully executed,” Art. Il, § 3, personally and throug
officers whom he appoints . . . .”) Moreover, when the Supreme Court granted certio

in United States v. Texas, it, sua spoatked for additional briefing on “Whether the

Guidancé’ violates the Take Care Clause of the Constitution, Art. I, 3.” United States M.

Texas, 136 S. Ct. 906 (2016). The issue waghwhthe Secretary of DHS’ actions

e

h

rari

establishing Deferred Action for Parents of Americans and Lawful Permanent Resident:

(“DAPA”) violated the Take Care Clause, an issue not addressed by the district c8urt|

Texas v. United State86 F. Supp. 3d 591, 607 (2015)herefore, the Supreme Court’s

2" The government described Deferred Action for Parents of Americans and Lawful Permanent
Residents (“DAPA”) as “Deferred Action Guidance.” Texas v. United States, 86 F. Supp. 3d 591, 6¢
(2015).
28 The district court in Texas noted that the issue was whether the Secretary of DHS has the poy
establish DAPA stating that the President had not issued any executive orders or presidential

57

er to

proclamation or communique concerning DAPA but that it was solely established by the Secretary.

Texas, 86 F. Supp. 3d at 607. In contrast, in this case, President Trump issued an Executive Of
January 25, 2017 directing the Secretary of DHS to take steps to “obtain complete operations control . . .

of the sothern border.” (Dkt. No. 30-5, Cayaban Decl., Ex. 7, Executive Order, 82 Fed. Reg. 8793
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decision to sua sponte address the Take Care clause in relatioactoohthe Secretary
of DHS indicates that the Take Care clause applies not only to the President but a
Executive officers.

As to whether the August 2 Waiver Determination violates the Take Care cla
Center Plaintiff cites to three cases to support the assertion that theiExecrequired
to “execute the laws, not make them.” First, it cites to a sentence in the conclusion of

Medellin v. Texas, 552 U.S. 491, 532 (2008) stating that the Take Care claissvih

be faithfully executed requires the Exagutto “execute thelaw, not make them.” 1d. at
532. But Medellin dealt with the legal effect of an internationalytreatdomestic law

Id. at 504. In fact, the Court mentioned that the Take Care clause did notnathyay

case since the International Court of Justice’s decision was an international judgment._1d.

at 532. _Medellin did not concern a statute enacted by Congress and is fubtiméthe
Take Care analysis.

Next, Center Plaintiff cites to Youngstown Sheet & Tube Co. v. Sawyer, 313

579, 587 (1952) in support of its argument thatPesident’s power is to faithfully
execute the laws, not make them. Due to an impending nation-wide strike @fethe s
mills, the President, on his own, issued an Executive Order directing the Secretary
Commerce to take possession of most of the country’s steel mills and keep them running.
Id. at 583. The steel mill owners filed suit alleging that the seizuees not authorized

by Congress or any other constitutional provisitth. The Court agreed explaining thg
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the President’s power must come from either an act of Congress or from the Constitution.
Id. at 585. Howevelin the casethe Executive Order “did not direct that a congressional
policy be executed in a manner prescribed by Congrieslirects that a presidential
policy be executed in a manner prescribed by the President.” Id. at 588. Such conduct
make laws is only delegated to Congress, and not the Presiderithe@&upreme Court
affirmed tre district court’s preliminary injunction restraining the Secretary from
enforcing the Executive Order. Id. at 584. In contrast, in this casgré3snenacted
section 102(c), which grants the Secretary of DHS notthielgiscretion to waive all
laws when “necessary to ensure expeditious construction of the barriers and roads” but
also discretion to determine whether it is necessary to install barriers to deter “illegal
crossings in areas of high illegal entry.” See 8 U.S.C. 88 1103(a) & (c). Therefore,

Youngstown Sheet & Tube Co. does not support Center Plamidkition.

Finally, in Myers v. United States, 272 U.S. 52 (1926), the question presentes

the Supreme Court was “whether under the Constitution the President has the exclus
power of removing executive officers of the United States whom he has apgnyrdaad
with the advice and consent of the Seratd. at 60. The case dealt with the power o
the President to appoint and remove executive officers as opposed tctieaah of the
Secretary of the DHS to carry out section 102, a provision enacted by Congress.
The cases cited by Center Plaintiff do not address the application cikbeCare

clause. It merely cite to these cases for the assetliat the President’s duty under the
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Take Care clause is to execute laws, not make them. However, none of the cases
CenterPlaintiff address an executive head’s exercise of his or her discretionary authority
to carry out the mandates of Congreas a result, they provide no guidance as to ho
the Take Care clause would or should apply in this case. Moreover, given that the
challenged steps taken by the Secretary are ones that are plausibly called for by a
Congress, a Take Care challenge in this case would essentially opeorthiéo an
undisciplined and unguided review process for all decisions made by theitsecut
Department

Consequently, Center Plainthibs not demonstrated that the Take Care clause
this case has been violated. Thus,dourt GRANTS Defendants’ motion for summary
judgment andENIES Center Plaintiff’s motion for summary judgment on the Take
Care Clause claim

3. Articlel, Sections2 & 3 of the United States Constitution

California Plaintiffs argue that section 102(c) violates Article |, Sectiomsl B af
the U.S. Constitution by allowing the Secretary to waive numerous criminal laws
concerning the border wall projects without providing a specifiofistiminal laws that

arewaived?® Defendants contend that California Plaintiffs have provided rad leg

29 For example, California Plaintiffs argue the Secretary waived the Resource ConservatiomR

Act, 42 U.S.C. § 6928, which makes it a crime to knowingly dump hazardous waste that puts

person in imminent danger of death or serious bodily injury, and waived the Clean Water Act, 33 |

1319(c) making it a crime to knowingly pollute a river, stream or other water.
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authority to support their argument that Article I, Sections 2 and 3 addsagsess’
delegation of power to waive criminal law to the Executive.
Article 1 Section 3 provides,
Judgment in Cases of Impeachment shall not extend further than to removal
from Office, and disqualification to hold and enjoy any Office . . . but the
Party convicted shall nevertheless be liable and subject to Indictment, Trial,
Judgment and Punishment, according to Law.
U.S. Const. art. I, 8 3, cl. 7. This section concerns impeachment and punishment ¢
conviction and is “an attempt by the framers to anticipate and respond to questions that

might arise regarding the procedural right of the accused during the immpeach

process.” United States v. Claiborne, 727 F.2d 842, 846 (9th Cir. 1984) (qudhitgd

States v. Hastings, 681 F.2d 706, 710 (11th Cir. 1982)). California Rtaaisio cite to

Article |, Section 2 which states that the Rdest “shall have Power to grant Reprieves
and Pardons for Offenses against the United States, except in Cases of Impeachment.”
U.S. Const. art |, 8 2, cl. 1.

California Plaintiffs invoke these two constitutional provisions argtiat
Congress cannot grant the Executive Branch sweeping powers to waive federall cr
laws without specifically listing the criminal laws to be waived and thdadgs the
Executive Branch above the lawowever, California Plaintiffs provide no legal
authority to support their argument that Article I, Sections 2 & 3 supports thei

proposition. None of their cited cases concern the application of Article I, Section8
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of the U.S. Constitution. California Plaintiffs have not demonstratedatteegntitled to
judgment as a matter of law that section 102 and the Waiver Determinations violat
Article I, Sections 2 and 3 of the U.S. Constitution. The Court GRANTS Defendant’s
motion for summary judgment and DENIES California Plaintiffs’ motion for summary
judgment on this claim

4.  Articlel, Section 7 of the U.S. Constitution - Presentment Clause

All Plaintiffs assert that the DHS Secretaries’ waiver of more than thirty
environmental laws through section 102(c) violates Atrticle I, Section 7 of the U.S.

Constitution. They rely heavily on Clinton v. City of New York, 524 U.S. 419§)9

arguing that allowing DHS to waive laws through section 102(c) amounts to an
amendment or repeal of statutes. Section 102 gives the DHS Secretary “nearly unbridled
discretion” to waive laws and would waive laws in which DHS has no expertise. (D
No. 30-2 at 49.) Since Congress provides no guidance as to which laaweo the
Secretary’s actions will solely reflect the Executive’s will. (1d. at 50.)

Defendants argue that the waiver of the environmental laws througinsEa2(c)
does not amount to an amendment or repeal of statute and only select statwsgeat
in an effort to build roads and barriers next to portions of the bordefenBants liken
the waiver to arfexecutive grant of immunity or waiver of claim” which “has never been

recognized as a form of legislative repeal.” Id. (quotingln re Nat’l Sec. Agency

Telecomm. Records Litig., 671 F.3d 881 (9th Cir. 2011)). Defendants Hrguhere,
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like in Teleconm., there is no constitutional violation of the Presentment Clause beg
the partially waived statutes remain the same from when Congress appestatike
and the President signed it. Defendants contend that here, unlikenCiliveie is no
separation of powers issue because Congress gave DHS authority to partiely wai
statutes for a border wall when Congress amended section 102. [Dedatidiinguish

the situation here from Clinton by noting that DHS Secretary is implementing

congressional intent rather than rejecting it.

According to the Presentment Clause, “[e]very Bill which shall have passed the
House of Representatives and the Senate, shall, before it become a Law, be presg
the President of the United States: If he approve he shall sign it, butié sbiall return
it, with his Objections to that House in which it shall haveipated, who shall enter thg
Objections at large on their Journal, and proceed to reconsider it.” U.S. Const. art ., § 7.
The Constitution does notlaiv the Executive “to enact, to amend, or to repeal statutes.”

Clinton v. City of New York 524 U.S. 417, 438 (1998). “‘Amendment and repeal of

statutes, no less than enactment, must conform with’ the bicameralism and presentment

requirements of Articlé.” Defenders of Wildlife, 527 F. Supp. 2d at 128{quoting

INS v. Chadha, 462 U.S. 919, 954 (1983)).

In Clinton, the U.S. Supreme Court invalidated the Line Item Veto Act becau
“[i]n both legal and practical effect,” the Line Item Veto gave the President the power

amend “Acts of Congress by repealing a portion of each.” Clinton, 524 U.S. at 438. In
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Clinton, cancellation of legal provisions altered the statute’s “legal force or effect.” 1d. at
437. In essence, the Line Item Veto Act replaced the once legally-passedtbills
truncated replacements. Id. at 438. The Supreme Court considered thisaléerat
disruption of the bicameralism and presentment requirements of the Presentrusat {
Id.

This situation, however, is distinguishable from Clinton. Heee\Waivers are

narrow in scope and only for the purpose of building border barriers sométht is

permitted by section 102(c). In Clinton, the Line Item Veto Act rendered the cance

legal provisions powerless and effectively changed the law entirely. 487atHere, the

statutes largely retain legal force and effect because the §102(c) waivers only désty
waived statutes for a specific purpose and for a specific time.

In Defenders of Wildlifethe district court addressed the plaintiffs’ presentment

clause challenge to section 102(c) and stated,

The REAL ID Act’s waiver provision differs significantly from the Line

Item Veto Act. The Secretary has no authority to alter the text of any
statute, repeal any law, or cancel any statutory provision, in whole or in part.
Each of the twenty laws waived by the Secretary on October 26, 2007,
retains the same legal force and effect as it had when it was passed by both
houses of Congress and presented to the President.

527 F. Supp. 2d at 124; see also Cnty. of El Paso, 2008 WL 4372693,.afl & court

also explained that the waiver did not constitute an uncormstilit‘partial repeal”

because this was not an instance in whigly waiver, no matter how limited in scope,
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would violate Article | because it would allow the Executive Branch to tenddy

‘repeal’ or nullify the law with respect to the limited purpose delineated by the waiver

legislation.” Defenders of Wildlife, 527 F. Supp. at 124. The Court concludedhat {

Secretaries” Waiver Determinations made pursuant section 102(c) do not violate the
Presentment Claus&he Court GRANTS Defendants’ motions for summary judgment
and DENIES Plaintiffs’ motions for summary judgment on this issue.

5.  AccesstotheCourts

a.  DueProcess/First Amendment Right to Petition/Article |11

Coalition Plaintiffs argue in their motion, but not in their replypie paragraph,
that section 102(c)(2) deprives them of their due process rights andgriei First
Amendment right to petition the government. (Dkt. No. 29-1 &Bp-They argue they
have a property and liberty interest in ensuring environmental laws t@nesiis are
protected and section 102(c)(2) removes any procedure that would protect ¢énegtint

from arbitrary and capricious conduct by the Secretary.

30n reply, California Plaintiffs appear to assert a void-for-vagueness challenge under the First
Amendment in response 4a argument made in Defendants’ brief. (Dkt. No. at 25; Dkt. No. 35-1 at 8
n.53.) The void-for vagueness argument, raised initiallyaiff&@nia Plaintiffs’ reply, morphed into a
claim based on the parties’ argument. California Plaintiffs did not raise the issue of void for vagueness
under the First Amendment in their moving papers, and in fact, is not a claim alleged in their con
Instead, their complaint and their moving brief claim that section 102(c) is vague and therefore a
violation of their due process rights under the Fifth Amendment which is distinct from a void-for-
vagueness claim. The Court declines to address the void-for-vagueness challenge, an issue no
California Plaintiffs’ complaint or moving brief.
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California Plaintiffs argue that section 102(c)’s unreasonable procedural hurdles
violate Californians’ Article III and due process rights and the rights to potential parties’
ability to petition the Court. They argue that the 2017 Waivers falil taifgdéine state
laws that are purportedly waived. They also argue that the San Diego Waagués v
when it states that DHS intends to instalirious border infrastructure projects” within
the “Project Areas” but fails to describe these other projects. Next, they argue that the
San Diego Waiver does not provide reasonable notice as to when undisclgsets pro
will be constructed and purports to waive federal and state laws for tharan-g
maintenance of these structures. These uncertainties leave Califwabia to determin
whether the projects will be the types of projects authorized by section 1€&hewthe
areas will be considered areas of high illegal entry at the time they are installed an
whether California should file a claim to protect their individual rigitkso, by barring
all non-constitutional claims, the California Plaintiffs contend sectia?(c)(2)(A)

interferes with its right of access to the codtt€alifornia claims it has an interest in

enforcing its own state laws and to preserve state property adjacent to the Projects.

31 California Plaintiffs also summarily argue that the 60 day statute of limitations from the date of
publication in the Federal Register creates the risk that Californians will not learn about the full e
the 2017 Waivers as it lacks clarity and fails to provide adequate notice which violates Article 11l
U.S. Constitution. Defendants respond that this challenge is an irrelevant hypothetical as their
complaint was timely filed. California Plaintiffs do not reply to Defendants’ argument. The Court
agrees that California Plaintiffs are asserting an argument that has no application to them as the
their complaint timely; moreover, they provide no case law to support their argument.
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Defendants claim that Plaintiffs have not demonstrated that they have aabtgr
life, liberty or property interest for a due process violation. They conten@#tiéornia
Plaintiffs’ assertion of Article III standing is distinct from a liberty or property interest
protected by the Fifth Amendment.

The Fifth Amendment's Due Process Clause states “[n]o person shall . . . be
deprived of life, liberty, or property, without due process of law.” U.S. Const. amend. V.
As a threshold, a plaintiff must show a liberty or property interest protegteng b

Constitution._Ching v. Mayorkas, 725 F.3d 1149, 1155 (9th Gik32

Coalition Plaintiffs summarily state they have property and liberty intarests
ensuring environmental laws and interest are protéét&alifornia also claims it has a
interest in enforcing its own state laws and to preserve state prag@ctent to the
Projects. However, Coalition Plaintiffs and California have not peavahy case law
supporting the claim that their property and/or liberty interests are @dtegtthe
Constitution and have faitito provide any meaningful analysis on the due process
violation claim. Moreover, the Court notes that many of California Plaintiffs’ arguments

are speculative and concern issues that may arise in the future with futieevioaltd

32 In their reply, Coalition Plaintiffs dispute Defendants’ argument that they failed to identify a liberty or
property interest to support a due process claim and argued they asserted their right to access t
and to enforce environmental and animal-protection laws. (Dkt. No. 38 at 26 n.10.) However, i
moving papers, Coalition Plaintiffs do not assert an interest in their right to access the courts in t

process analysis but solely an inteii@ “environmental laws and interests.” (Dkt. No. 29-1 at 36-37.)
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construction projects and do not address the current projects. ThHel€dines to
address any issues concerning future projects as California Plaintiffs hgrewided
legal support for their arguments.

California Plaintiffs also claim that the 2017 Waivers do not identify which
specific state laws are purportedly waived as the waiver language wapesifec list of
over 30 federal statutes, “including all federal, state, or other laws, regulations and legal
requirements of, deriving from, or related to the subject of, the followatgtes’ (Dkt.
No. 30-6, Cayaban Decl., Ex. 11, 82 Fed. Reg. 35985; id., Ex. 12, 82 kpd.2880.)
California Plaintiffs broadly interpret the provision to include numerous Eats whch
Defendants argue aneapplicable to the Projects at issu@nce again, California
Plaintiffs fail to provide any legal authoripn whether a statute that permits the waive

of laws requires specificity as to which laarimplicated. The one case cited, FCC y.

Fox Television Stations, Inc., 567 U.S. 239, 253 (2012), deals witlitdesthat either

requires or forbids conduydiut does not involve the waavof laws.
Lastly, Coalition Plaintiffs, in one paragraph, and not addressediinehpby,
(Dkt. No. 29-1 at 36), and California Plaintiffs, raised in a paragraph, and tieir
reply, (Dkt. No. 30-2 at 41), further claim that their First AmendmenttiRagRetition
the government has been abridged by the judicial review bar in sectia)(2D2(
The Firs Amendment guarantees “the right of the people . . . to petition the

Government for a redresf grievances.” U.S. Const. amend. I.
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A one paragraph argument, by Coalition Plaintiffs and California Plaintiffst is
sufficient to meaningfully address a First Amendment challefigge. Court declines to
address an issue not properly briefed by the parties.

Therefore, the Court GRANTS Defendants’ motions for summary judgment and
DENIES Coalition and California Plaintiffs’ motions for summary judgment on these
issues

6.  Violation of the Tenth Amendment - Concurrent State and

Federal Jurisdiction

Coalition Plaintiffs argue that Congress lacks the power to eliminate rikcarcent
jurisdiction of state courts unless it vests that power exclusiviiyaxfederal court.
(Dkt. No. 29-1 aB85-36.) They contend that section 102 eliminates both federal ard
jurisdiction by “vesting ‘exclusive jurisdiction’ over issues into a federal court only then
to also remove that judicial power from the very federal court it just vestedhat
power.” (Id. at 36.) Defendants respond that Congress has specificallgaiddtate
court jurisdiction when it enacted section 102(c)(2)(A), and expressiie federal

jurisdiction exclusive for challenges to the waiver determinations.

33 |n their papers, Coalition Plaintiffs do not allege whether the concurrent federal and state jurisg

argument is premised on a Tenth Amendment violation. However, their complaint alleges a Tenth

Amendment violation based on this argument. (Dkt. No. 26, FAC { 115.)
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“Under our federal system, the States possess sovereignty concurrent with that of
the Federal Government, subject only to limitations imposed by the Supr@isase.
Under this system of dual sovereignty, we have consistently held that steatehave
inherent authority, and are thus presumptively competent, to adpidieans arising

under the laws of the United States.” Tafflin v. Levitt, 493 U.S. 455, 458 (1990). “This

deeply rooted presumption in favor of concurrent state court jurisdistioh course,
rebutted if Congress affirmatively ousts the state courts of jurisdiction over a lgartic
federal claim.” Id. at 459.

Section 102(c)(2)(A) grants the federal court with exclusive jurisdittidrandle
all causes of action arising under section 102(c)(1) alleging a violaftithhe Constitutior
but shall not have jurisdiction over any other claim. 8 U.S.C. 8§ 1103(c)(2BA
enacting section 102(c), Congrasauthority to grant exclusive jurisdiction to review &
waiver determination to the federal district court is undisputed by the partiegreSs
specifically granted federal district courts exclusive jurisdiction gfcamstitutional
challenges but barred judicial review of any non-constitutional cl&walition Plaintiffs
have not provided any legal authority that granting federal court exeljusigdiction
over waiver determinations for solely constitutional clams violates thealesiestem of
concurrent federal and state jurisdiction.

Accordingly, the Court GRANTS Defendants’ motion for summary judgment and

DENIES Coalition Plaintiffs’ motion for summary judgment on this issue.
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1. Violation of California’s Equal Sovereignty and Police Powers under
the Tenth Amendment
The Tenth Amendment states that “[t]he powers not delegated to the United States
by the Constitution, nor prohibited by it to the states, are reservied &tdtes
respectively, or to the people.” U.S. Const. amend X. The State of California argues th

under the authority of Shelby Cnty., Alabama v. Holder, 133 S. Ct. 2612 (2@t8xn

102 violates the Tenth Amendmer@alifornia asserts that the Waivers violate the Te
Amendment by burdening California, but not other states, wheyige® has been mads
curbing the problem that section 102 seeks to addresthe dramatic reduction in the
number of illegal crossings at the bord@alifornia also contends that under City of

Boerne v. Flores, 521 U.S. 507, 5381€1997), section 102 interferes with California’s

police powers by intruding on its state sovereignty by waivingtale and local laws ar
regulations without any parameters and intruding on every level of goveronaeita

grossly broad lawDefendants argue that Shelby and City of Boerne are distinguish

and do not support California’s argument.

Shelby involved a challenge to the Voting Rights &8RA”), enacted in 1965
Shelby, 133 S. Ct. at 2619. The Court held that the coverage formulanedntag 4(b)
of the VRA, identifying jurisdictions covered by § 5’s preclearance requirement, was
unconstitutional._ld. at 2620. If a state was a covered jurisdj@ibé requiedthatno

changes could be made to a state’s voting procedures unless approved by federal
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authorities 1d. These provisions were originally meant to be temporary as they were to

expire in five years but Congress subsequently reauthorized the Act sevesal lin
While the Courtecognized the Supremacy Clause, it also noted the States’ broad
autonomy “in structuring their governments andrpuing legislative objectives” and that
the framers of the Constitution “intended the States to keep for themselves, as provided in
the Tenth Amendment, the power to regulate elections.” Id. at 2623 (citations omitted)
(noting that while the Federal Government has significant control oveafesections,
states have “broad powers to determine the conditions under which the right of suffrage
may be exercised.”). The Court also noted th#undamental principle of equal
‘sovereignty’ among the States.” Id. (emphasis in original).

The VRA restriction only applied to nine States and some additionaliesunt
thereby violating the principal of equal sovereignig. at 2624. In order to justify
violating the equal sovereignty of states, the Court reqthegdhe statute’s requirement
be “sufficiently related to the problem that it targets.” 1d. at 2622. The Court found that
the conditions that originally justifietic VRA’s passage, entrenched racial
discrimination in votingno longer existdin the covered states and counties as African-
American voter turnout exceeded white voter turnout in the majority of tes st@avered
by 8 5 Id. at 261819. When a law treats one state differently from another, the
Supreme Court “requires a showing that aasute’s disparate geographic coverage is

sufficiently related to the problem that it targets.” Id. at 2622 (quoting Nw. Austin

96

17cv1215-GPC(WVG)

Consolidated with
17¢cv1873-GPC(WVG
17¢cv1911-GPC(WVG




© 00 N oo o b W N B

N NN N RN NDNNNRRR R R B R R R
0o ~NI O 00 DN WO N = O O 00 N O 10N 0O N e O

Municipal Util. Dist. Number One v. Holder, 557 U.S. 193, 2832009)). The court

held that the coverage formula under § 4 was unconstitutitchadht 2631.

Relying on the principles in Shelby, California argues that seci@rviblates the
Tenth Amendment because it disparately treats California in imposingvediits laws
to build additional barriers even though the numbéthafh illegal entry” of aliens has
dramatically decreased in recent years.

Here, unlike the State’s power to regulate elections in Shelby, the authority vestec
in the Secretary of DHS concerning immigration and border security is broad. See

Arizona, 567 U.S. at 395: Kleindienst, 408 U.S. at 765. Moreover, a cours idiskrict

concluded that “Section 102 clearly manifests congressional intent to preempt state and
local laws which would interfere with Congress’s objective to expeditiously construct the

border fence.” Cnty. of El Paso, 2005 WL 4372693, at *10 (concluding that under

section 102(c), state and local laws would be preempted if the state’s enforcement of its
statute interfered with federal objective and waiver statute did nleteithe Tenth
Amendment). California has not demonstrated that it has autonomy or authorit
regulating its border with Mexico. Moreover, as to the principal of equatsignty,
section 102 applies with equal force to any state that bolftetdrited States
Inevitably all states are not border states, and section 102dbsisigle out a particular

state in imposing requirements on state powers in a discrimimatorger as the VRA

Shelby
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Next, California argues that section 102 interferes with its policeorlying on

City of Boerne In City of Boernea local zoning authority denied a church a building

permit, and the Supreme Court held that the Religious Freedom Reformation Act
(“RFRA”) was unconstitutional as applied to the states becuse it was beyond Congress’s
remedial power to regulate states under Section 5 of the Fourteenth Ametalthent

Constitution. City of Boernéd21 U.S. at 536. Section 5 of the Fourteenth Amendm

grants Congress broad authority to remedy and deter constitutiolagions. 1d. at 518,
The Court noted that RFRA was not remedial or preventive legislatiandtead an
attempt at “substantive change in constitutional protections.” Id. at 532. The scope and
reach of RFRA was overly broad, as it applied to every agency and official in feder
state and local governments and to any federal and state law, and was temporally
with no termination date. Id.

The Court does not find City of Boerm@portive of California’s argument. First,

City of Boerne did not involve a claim of a Tenth Amendment violation but aslties

Congress’ authority under Section 5 of the Fourteenth Amendment, a distinct provision
of the Constitution. California claims its police powers, to legislate fgpub&c good,
is being curtailed by section 102 and that section 102(c) is grmgstbroad as it allows
for the waiverof “all federal and state law.” While the language of section 102(c) is
broad since it applies to a waiver of “all legal requirements” the waiver is circumscribed

to those the Secretary determines are “necessary to ensure expeditious construction of the
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barriers and roads.” 8 U.S.C. § 1103(c). The two waivers at issue are limited to the
“construction of roads and physical barriers . . . in theject Area.” (Dkt. No. 30-6,
Cayaban Decl., Ex. 11, 82 Fed. Req. at 35985; id., Ex. 12, 82 Fed. R2§3at)
Contrary to Plaintiff’s position, section 102’s granting the Secretary authority to waive
state laws is not indefinite in duration and unlimited. Moreovenpésd by a district
court, section 102 does not abrogate the validity of state laws but “merely suspend[s] the

effects of the state and local laws.” Cnty. of El Paso, 2008 WL 4372693, at *8.

The Court concludes that California Plairitiffenth Amendment claim is withouf
merit, and GRANTS Defendants’ motion for summary judgment, and DENIES Californ
Plaintiff’s motion for summary judgment on this issue.

G. Whether Constitutional Avoidance Compels a Ruling that the August 2
Waiver isUltra Viresto section 102

In their reply, Coalition Plaintiffs, for the first time, assert thatgiad review of
sections 102(a) and (b) is necessary to avoid serious constitutioblmps. They argus
that there are serious constitutional concerns because section 102(€yrgranelected
cabinet official with unbridled power to waive any law that has any remotectoin to
border security projects. Center Plaintiff also raises for the first tintg iaply that the
doctrine of constitutional avoidance compels a holding that thesk@gwaiver is ultra

vires to section 102. In their reply, Defendants summarily argue thatrtbe ot
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constitutional avoidance does not apply since the challenges are oos srough base
on the plain text of section 102.
“The so-called canon of constitutional avoidance is an interpretive tool seting

that ambiguous statutory language be construed to avoid serious constitutional doubts.”

FCC v. Fox Tel. Stations, Inc., 556 U.S. 502, 516 (2009) (citationeitf
“the statute does not raise constitutional concerns, then there is no basis for employing

the canon of constitutional avoidance.” Rodriguez v. Robbins, 715 F.3d 1127, 1140 ({

Cir. 2013) (citation omitted). Moreover, if there is no ambiguity in the statut

constitutional avoidance has no application. Warger v. Shauers, 135 S.,G2%21

(2014) (Federal Rule of Evidence 606(b) is not ambiguous).

“It is a bedrock principle of statutory interpretation that ‘where an otherwise

acceptable construction of a statute would raise serious consatytimblems, the Cour

will construe the statute to avoid such problems unless suchuwtistris plainly

contrary to the intent of Congress.”” Hawaii v. Trump, 878 F.3d 662, 690 (9th Cir. 201

(quoting Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Tradesclo

485 U.S. 568, 575 (1988)). The constitutional avoidance doctrine may bedooky if

the court has “grave doubts” about the statute’s constitutionality. lleto v. Glock, Inc., 56

F.3d 1126, 1143 (9th Cir. 2009); Almendarez-Torres v. United S&8d).S. 224, 238

(1998) (“those who invoke the doctrine must believe that the alternative is a serious

likelihood that the statute will be held uncansgional.”).
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As discussed above, the Court does not have serious constitubabtd ds to the
constitutionality of section 102(c). Moreover, prior challenges to tkialinmendment
of section 102(c) broadening its waiver authority in 2005 have bgezidias
constitutional. Accordingly, the Court declines to apply therduebf constitutional
avoidance.

CONCLUSION

Based on the reasoning abothe, Court DENIES Plaintiffs’ motions for summary

judgment and GRANT®efendants” motions for summary judgment with the exceptio

of the Center Plaintiff’s seventh cause of action for FOIA violations.

IT IS SO ORDERED.

Dated: February 27, 2018 @\ / &TCQ

Hon. Gonzalo P. Curiel

United States District Judge
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