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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOSEPH WILLIAMS Case Nol17-cv-1223BAS (RNB)

Plaintiff,
ORDER:

V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

(1) DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT (ECF No. 24); AND
Defendant
(2) GRANTING DEFENDANT’'S
MOTION FOR SUMMARY
JUDGMENT (ECF No. 29)

OnJune 16, 201,Plaintiff Joseph Williams filed &omplaint pursuant to 42 U.S.
8 405(g)seeking judicial review of a decision Itye Acting Commissioner of Socia
Securitydenyinghis applicationfor a period of disability and disability insurance bene
(ECF No. 1.)

Now pending before the Court and ready for decision are the partiesnoodisss

for summary judgment. The Court finds thesetiors suitable for determination on tl
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papers submitted and without oral argumenSeeFed. R. Civ. P. 78(b)Civ. L.R.
7.1(d)(1). For the reasons set fortterein, Plaintiff's motion for summary judgment
DENIED, andthe Commissioner’s crosaotion for summary judgment GRANTED.

PROCEDURAL BACKGROUND

On September 8, 2014 laintiff protectively filedan application for a period of

disability and disability insurance benefits under Title Il of the Social Security hegiray
disability since January 1, 2012. (Certified Admirasitre Record (“AR”)144-50, ECF
No. 22) After hisapplications were denieaditially and upon reconsideration (A$8-92,

97-99), Plaintiff requested an administrative hearing before an admiim&riaw judge

IS

(“ALJ"). (AR 100-03) An administrative hearing was held on July 11, 2016. Plaintiff

appeared at the hearing with counsel, and testimony was takenifnoamdh a vocational

expert (“VE”). (AR41-60.)

As reflected in hidugust 29, 2016hearing decision, the ALJ found tHafaintiff
had not been under a disability, as defined in the Social Security Act, fraiftelgisd onse
date throughMarch 31, 2016the datelast insured (AR 13-36.) The ALJs decisior
became the final decision of the Commissioner on November 22, @0&6 the Appeal

Council deniedPlaintiff's request for review. (AB-12.) This timelycivil action followed.

SUMMARY OF THE ALJ 'S FINDINGS

In rendering hislecision, the ALJ followed the Commissiotgefive-step sequentia
evaluation processSee?0 C.F.R. 88 404.1520, 416.928t step me, the ALJ found that

Plaintiff had not engaged in substantial gainful activity during the pé&mamd January 1
2012 his alleged onset datéhrough March 31, 2016, his date last insurédiR 18.)
At step two, the ALJ found thatthrough the date last insurddlaintiff had the

—F

S

following severe impaments: obesity, degenerative disc disease, osteoarthritis gf the

! The Court withdraws its reference to the magistrate judge (ECF No. 5).
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bilateral knees, migraine headaches, hypertension, andpathy in the left foot.

(AR 18.)

At step three, the ALJ found thRkaintiff did not have an impairment or combinat
of impairments that met or medically equaled one of the impairments listed
Commissioner’s Listing of Impairments. (AF.)

Next, the ALJ determined that, through the date last insikntiff had the
following residual functional capacity (“RFC”)

[Plaintiff can] perform light work as defed in 20 C.F.R§ 404.1567(b),
except specifically,Flaintiff] can lift and/or carry 20 poundscasonally and

10 pounds frequently. He can sit, stand, and wallsifohours each in an
eighthour workday He can push and/or pull as much as he can lift and/or
carry. He can occasionally climb ramps or stairs; he can occasionally climb
ladders,ropes, or scaffolds. He can occasionally stoop, kneel, crouch, and
crawl.

(AR 29.) For purposes of his step four determination, the ALJ adduced and accey
VE'’s testimony that a hypothetical person wetlaintiff's vocational profile would be ab
to perform the requirements Bfaintiff's past relevant work. Accordingly, the ALJ fou
that Plaintiffwas not disabledt step four (AR 3536.)

SOLE ISSUE IN DISPUTE

According toPlaintiff, “the only question in issue is the vocational impact of

Plaintiff's well documented migraine headaches.'Se ECF No. 24 at 16.) The

Commissioner contends in her crasstion that, by challenging only the ALJ’s evaluat
of the vocational impact d?laintiff's migraine headacheBJaintiff has (1) conceded thg
accuracy of the ALJ’s other findings, including the ALJ's assessment of the m
evidence regardindPlaintiff's migrainesand the ALJ’s finding regardingplaintiff's
statements concerning the intensity, persisteaue imiting effects ofhis symptoms; an
(2) waived any challenge to those findingSe€ECF No. 291 at 1820.)

To be sure, ifPlaintiff was challenging for example the ALJ's step thre

determination tha®laintiff did not have an impairment or combination of impairmeras
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met or medically equaled one of the impairments listed in the Commissioner’s Listing c

Impairments the Court would have expected his coumseadxplicitly make that clainm
his supporting memoranduyrspecify the Listing thaPlaintiff contended hismpairment

met or medically eggled, anctite the medical evidence of record that he contended met

or equaled all the criteria of the Listing. Plaintiff's counsel did not do any of thegs.th

Further, f Plaintiff waschallenging the ALJ’s evaluation of the opinions of any of

the physicians of record, the Court would have expected his counsel to explicitly make tr

claim in his supporting memorandum, identify the physicians of record whose opinion

Plaintiff was contending the ALJ failed to properly evalyaet forth the gverning lega

standard, and set forth arguments in support of his contention that the ALJ failed tq follo
the proper legal standard in his evaluation of those physicians’ opinions.  P&intiff’

counsel did not do any of these things.
And, if Plaintiff waschallenging the ALJ’s adverse credibility determination with

respect tdPlaintiff's statements concerning the intensity, persistearoe limiting effects

of his symptoms, the Court would have expected his counsel to explicitly make that clai

in his supporting memorandurset forth thegoverning legal standard, arseét forth

arguments in support of his contention that the reasons given by the ALJ in suppoyt of |

adverse credibility determination did not satisfy the governing legal standard. Plaintiff’

counsel did not do any of these things.

Nevertheless, the Courbncludeghat Plaintiffs contention that thA&LJ “erred in

failing to adequately consider the vocational impact of Plaintiff's frequent work

interruptions due to migraine headaches,” which is the heading to the argumemt isecti

Plaintiff's supporting memorandum, turns on whether the Ahduld have credited

UJ

Plaintiff's statements concerning the intensity, persisteand limiting effects of hig

17cv1223
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migraine headachés.Accordingly, notwithstanding the failure #flaintiff's counselto

properly raise and brief this issue, the Court will deemitins the sole issue in dispute.

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Court reviews the Commissi®rokcision tc
determine whether the Commissiorsdindings are supported by substantial evidencs
whether the proper legal standards were applizel.orme v. Sullivar©24 F.2d 841, 84
(9th Cir. 1991). Substantial evidence meam®re than a mere scintilfabut less than
preponderanceRichardson v. Perale<l02 U.S. 389, 401 (1971pesrosiers v. Ség of
Health & Human Servs846 F.2d 573, 5736 (9th Cir. 1988). Substantial evidencs
“such relevant evidence as a reasonable mind might accept as adequate to 9
conclusion. Richardson402 U.S. at 401. This Court must review the record as a
and consider advezsas well as supporting evidencereen v. Heckler803 F.2d 528, 524
30 (9th Cir. 1986). “Where evidence is susceptible of more than one rat
interpretatiori, the Commissionés decision must be uphel@allant v. Heckler753 F.2d
1450, 1452 (9th @i 1984).

DISCUSSION
The Court must determine whether the ALJ's adverse credibility determir
satisfies the governing legal standafh ALJ's assessment of pain severity and clain
credibility is entitled to “great weight.See Weetman v. SulliyeB77 F.2d 20, 22 (9th Ci
1989); see alsoNyman v. Heckler779 F.2d 528, 531 (9th Cir. 1986)To determing
whether a claimant’s testimony regardsupjective pair symptomss credible, an AL

mustengage ira two-step analysis. Lingenfelter v. Asue, 504 F.3d 1028, 1035 (9th Cir.

2007) “First, the ALJ must determine whether the claimant has presented ob

2 The Court notes th&laintiff concedes that “he has the physical and mental capacity to [pe
his former work unless he is having a severe migraine.” (ECF No. 24 at 17.)
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medical evidence of an underlying impairment ‘which could reasonably be expected

produce the pain or other symptoms allegedd” & 1036 (quotingBunnell v. Sullivan

947 F.2d 341, 344 (9th Cit991). Second, if the first step is satisfied, and there is no

evidence of malingering, “the ALJ can reject the claimant’s testimony about the severit

of [the claimant’s]symptoms only by offering specific, clear and convincing reasor
doing so.” Id.; see also Smolen v. Chat&0 F.3d 1273, 1281 (9th Cir. 199&odrill v.
Shalalg 12 F.3d 915, 918 (9th Cir. 1998unnell 947 F.2cat343 “General findings art

3%

s for

insufficient; rather the ALJ must identify what testimony is not credible and what evidenc

undermines the claimant’s complaintsReddick v. Chaterl57 F.3d 715, 722 (9th C
1998) (internal quotation marks and citations o).
As noted above, at step two of the Commissioner’'s sequential evaluation g

r.

roce:

the ALJ found thaPlaintiff's migraine headaches qualified as a severe impairment. At the

administrative hearing?laintiff testified thathis migraine headaches prevented him f

[0m

doing his former job as a consultant with Raytheon (AR 45); that he would miss twjo day

a month while working at Raytheon due to headadkes &4nd that, while he was let ¢
dueto a reduction in force in July 2010, he believed he wasifsgally let go because ¢
him missing work (AR 46). Plaintiff further testified that Ih@smigraines between 20 al
23 days per month; that some are mild, and others are moderate or severe; and th
him 1216 hours to recover from a severe migea (AR 47.) Plairtiff described a milc
migraine as one that distracting, but still allows him to focugAR 40.) Plaintiff said he
averagedapproximately three severe migraines per motgh,moderate migraines p
month, and ten mild migraines per man{AR 48.)

In addition, Plaintiff testified Botox treatment reduced the frequencyhdf

headaches by approximately 25¢8R 48) Hetestified thahe alsaook sumatriptan for

severe headachésl.), and that when he hasevere migrainde injectedhimself with

Imitrex (AR 49). Plaintiff further testified that when he hadseveremigraine he dd not

even leave his housdld.) Plaintiff testified that he alstook CBD oil that occasionally

helpedthe mild to moderate headaches, luas no benefit to his severeeadaches(ld.)
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The VE testified that, if a hypothetical individual witaintiff’'s vocational profile
had to miss three days of work per month due to migraine headaches, such an in
could not sustain any work. (AR 59.) Accordingthie ALJ’s finding thatPlaintiff

remained capable of performing his past relevant work turnédeoALJs determinatior

divid

that, while “[Plaintiff's] medically determinable impairments could reasonably be expectec

to causesome of the alleged symptoms, . [Plaintiff's] statements concerning t

intensity, persistence and limiting effects of these symptoms are not entredistent

with the medical evidence and other evidence in the record fazdbens explained in th
decision.” (AR 30.)

As a preliminary matter, the Court notes that, under the governing standard s
above,an ALJ is only required to provide clear and convincing reasons for rejes
claimant’s testimony when there is no evidence of malingefdag e.g, Smolen80 F.3d
at 128384. Here, the ALJ did cite evidence in tlreatmentrecord of symtom
exaggeration (SeeAR 22.) However, the ALJ did not use the word malingeyisgd the
Court will assume without deciding that “symptom exaggeration” is not equivalg
“malingering’ The questiothusbecomes whether the reasons cited by the ALJ in su
of his adverse credibility determinatiaqqualify as “clear and convincing.”The Court
gleansfrom the ALJ’s decisiorat least foureasons in support of his adverse credib
determination.

First, the ALJ noted that, althoudPlaintiff's headaches began in the early 19
Plaintiff continued to work well into the twenfyst century with his headaches
approximately the same level of severity prior to the alleged onset daté&ahRthintiff
did not stop working due to the impairment, but because of a “reduction in force,”
likely would have continued to work after July 2010, if not for the layofR 29.) The
Court finds thatPlaintiff's cited ability to work notwithstanding the magne headach
symptoms constituted a clear and convincing reason on which the ALJ could prope
in support of his adverse credibility determinatio8eeBray v. Comrir of Soc Sec
Admin, 554 F.3d 1219, 1227 (9th Cir. 2009) (“In reaching a credibility determinatiq
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ALJ may weighinconsistencies between the claimant’s testimony and his or her cg
daily activities, and work record, among other factorsBjuton v. Massanayi268 F.3d
824, 828 (9th Cir. 2001) (providing an ALJ may properly rely on fact that claimant I¢
job because he was laid off, rather than because he was injseedglsoGreger v.
Barnhart 464 F.3d 968, 972 (9th Cir. 2006) (holding that continued work underi
disability).

Secondthe ALJ cited inconsistencies aintiff’'s testimony about the frequen
of his headaches. Althoudhaintiff had testified at the administrative hearing that he
only a 25% reduction ithe frequency of headaches while using Botox, he had infol
oneof his doctors on March 4, 201that his Botox injections had been very successf
relieving his migraine headache symptoniSeeAR 29-30 (citing AR 990.) Later on in
his decision, the ALJ noted that anotherPddintiff’'s doctors reported on Falary 23,
2014 thatPlaintiff's headaches had been tolerable on his current regimen, including
injections every three monthsand thatPlaintiff said he was only gettintyo severe
headaches a month. (AR 8mphasis addedqtiting AR 1104.) The Court finds tha
these inconsistencies Maintiff’'s testimonyalso constitute a clear and convincing rea
on which the ALJ could properly rely in support of his adverse credibility determin
SeeTonapetyan v. Halte242F.3d 1144, 1148 (9th Cir. 2001) (providing an ALJ may
“ordinary techniques of credibility evaluation,” such as considering the clain
reputation for truthfulness and any inconsistent statements in her testifSomgn 80
F.3d at 1284 r{oting anALJ may consider “prior inconsistent statements concernin
symptoms, and other testimony by the claimant that appears less than ¢cd&uhagl|
947 F.2d at 346 (“[T]he adjudicator may discredit the claimant’s allegations bas
inconsistencies ithe testimony or on relevant character evidence.”).

Third, the ALJ citedPlaintiff's level of activity. He noted thdlaintiff had share
all that was “going on in his life” in April 2015 with his treating psyidyist, Dr. Mallon
Plaintiffs son wasgraduating from high school and wished to attend Arizona

University. Plaintiff had bought a mobile home near Camp Pendleton on the Cali
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coast and he had been spending much time there. He had other friends living i
Desert, Californiaand he wanted to get a residence there as Wellhad an offer to moy
to Germany to assist with a graduate program in American Studies based in Hgic
He was preparing to sell his Oregon home, but he had been acting as a mentoalq
high school students and had dsen helping coach his son’s high school basketball {
He also functioad on the Board of the local United Service Organizatemser, which
he had helped bring to PortlanBlaintiff told the doctor he realized he had “lofsrons
in lots of fires” but thathe felthewas doing pretty well coping. (AR 30, citing AR 11§
90.) Earlier in his decision, the ALJ had noted tR&intiff had travelled to Europe fro

April 5 to May 20, 2016andhe had played golf twice in thereek pior to the hearing.

(AR 24) It seems to the Court that this level of activity cannot be reconciled
Plaintiff's testimony to the effect that his migraine headaahesf disabling severity. Th
Court therefore finds that this third reason cited by the ALJ also consttutiear ang
convincing reason on which the ALJ could properly rely in support of his ad
credibility determination.SeeBerry v. Astruge622 F.3d 1228, 12335 (9th Cir. 2010
(concluding evidere that claimant’s selfeported activities suggested a higher degre
functionality than reflected in subjective symptom testimony adequately supported 4
credibility determination)Valentine v. Comin of Soc Sec. Admin.574 F.3d 685, 69
(9th Cr. 2009) (easoningevidence that claimant exercised and undertook prag
suggested that claimant’s later claims about the severity of his limitations
exaggerated)Qrn v. Astrue495 F.3d 625, 639 (9th Cir. 200py¢vidingevidence of daily
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activities may formthe basis of an adverse credibility determination where it contradicts

the claimant’s other testimony).
Fourth, the ALJ cited evidence in the recamndicative of Plaintiff's tendency td

exaggerate his symptom&pecifically, the ALJ cited(1) an incident wherlaintiff had

feigned assaulting a clinician who had askatbw-up questionghat Plaintiff stated he

did not like;and(2) Plaintiff's scores on the Minnesota Multiphasic Personality Inver
(MMPI-2) test administered by Dr. Mallon on September 10, 2012, Ritentiff's alleged
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onset date. (AR 30 (referring toAR 1167 and AR548).) According to Dr. Mallon
“[m]ultiple indicators in Plaintiff's] validity profile suggest thathe test results are n

ot

valid,” and “[m]ore specifically, the results suggest that the patient exaggerated his repc

of symptoms and problems on the MMP&ssessment.” Further, Dr. Mallon notethis
response sehay affect the validity of other symptom reports.” (AR 54Bae Court finds
that this ado constitutea clear and convincing reason on which the ALJ could pro

rely in support of his adverse credibility determinati@®aeThomas v. Barnhay278 F.3d

perly

947, 960 (9th Cir. 2002)c6ncluding ALJ properly discredited subjective symptom

testinony based on finding that claimant engaged in exaggeraliongpetyan242 F.3d

at 1148(reaching thesameresultwhere claimant had “tendency to exaggerate”).

In sum, the Court finds the ALJ providesipecific, clear and convincing reasons”

for rejecting Plaintiff's testimony about the severity of his symptoee Smoler80 F.3d

at 1281 The Court therefore concludes the ALJ did not err in his adverse credibility

determination. Accordingly, the Court rejects Plaintiff's contention that the ALJ “arred i

failing to adequately consider the vocational impact of Plaintiff's frequent
interruptions due to migraine headache®&CF No. 2 at 12.)

CONCLUSION

For the foregoing reasonBJaintiff's motion for summary judgment BENIED,

the Commissioner’s crosaotion for summary judgment SRANTED, and it is hereby

work

ORDERED that Judgment be entered affirming the decision of the Commissionér an

dismissing this action with prejudice.

IT IS SO ORDERED.
DATED: June ]5, 2018 \_ ]11,({!” 4 (e .."r:-;'%;‘?ft__(
Hon. Cynthia Bashant
United States District Judge
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