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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JAIRO CERVANTES RAMIREZ et LeadCase No0.:17-cv-1230-BAS-AHG
al., Consolidated with: 1-8v-1062BAS-AHG

Plaintiffs, o SER DENYING MOTION FOR
v. RULE 37 SANCTIONS

SAN DIEGO POLICE CHIEF
SHELLY ZIMMERMAN, et al,

Defendans.

[ECF No. 128]

This mattercomes before the Court dtaintiff's Rule 37 Motion. ECF No. 12¢
Plaintiff seeks sanctions pursuant Federal Rule of Civil Procedure 3gainstall
Defendantdor variousallegeddiscovery violations under Federal Rule of Civil Proceq
26. For the reasons that follow, the MotiorQ&NIED.

l. PROCEDURAL BACKGROUND

The factual background of this case hesriset forthin numerous prior orders at

will thus not beexhaustivelyehashedherein.See, e.g ECF No. 85 at-B. Relevant to the

present Order, this case arigemm a May 27, 2016 rally at the San Diego Conven

Center for thespresidential candidate Donald Trunffthe rally”), which drew the

attendance of both antirump and prelrump demonstrators. Plaintiffs were amtump
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demonstrators at the rally who contend that the City of San Diego (“the City”) al
County of San Diego (“the County”), through the actions of law enforcement of
employed by the San Diego Police Departm@8DPD”) and the San Dieg@ounty
Sheriff's Departmen{“SDCSD”), violated their First and Fourth Amendment rights
declaring an unlawful assembly and arreséind detaining Plaintiffs, while allowing pr
Trump demonstrators to continue their assembly. Consequently, Plaintiffs contel
were denied the right to peaceful assembly and were subject to false imprisonment
andbattery.SeeECF No. 89 Plantiffs’ claims are brought againgie City of San Diego
Shelley Zimmerman, Ricky Radasa, Samuel Euler, Tony Maraschiello (collective
“City Defendants”), the County of San Diego, William Gore, and Charles Cin
(collectively, the “County Defendais”).

Plaintiffs’ counsel in the lead cadeamirez et al. v. Zimmerman et,alase Nd
3:17-cv-1230BAS-AHG (“the Cervantescase”}, Bryan Pease, filed a separate actio
which he is the sole named Plaintiff on May 29, 2(&hse v. Gore et alCaseNo. 3:18
cv-1062BAS-AHG (“the Peasecase”), nearlya year after filing theCervantescase or
behalf of his clientgh June 2017The Court then consolidated the two cases over Plain
objectionsdue to their common factual next$he parties have hatimerous discover
disputes relevant to both cases, some of which are revived in Plaintiffs’ present
before the Court. In particular, the Court previously found that Plaintiffs failed to t
raise certain challenges to Defendants’ productions in discovery and denied PlIi
related motios on that basisSeeECF No0s.104, 121 Plaintiffs contend that, althoug
some of the same discovery material is at issue, the disputes raised in this mg
distinct from earlier disputes because theyrarged in the context of enforcing the sq

executing disclosure requirements of Rule-2@hich trigger automatic sanctions unc

! Plaintiff Jairo Cervantes dropped “Ramirez” from his legal name after becoming a
States CitizerSeeECF No. 71 at 9. As a result, the Court refers to the case @stvantes
case rather than tliRamirezcaseSeeECF No. 85 at 2 n.1.
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Rule 37—rather than discovery violations, which the Court previously found untir
Additionally, Plaintiffs contend the disgery at issue is electronically stored informat
that Defendants have lost or destroyed, in violation of Rule 37(e).

. LEGAL STANDARD

In their Motion, Plaintiffs state they are seeking sanctions specifically pursu
Rule 37(e) of the Federal Rules@ilvil Procedurewhich governs spoliation of discove
and provides as follows

If electronically stored information that should have been preserved in the
anticipation or conduct of litigation is lost because a party failed to take
reasonable steps to preserve it, and it cannot be restored or replaced throug
additional discovery, the court:
(1) upon finding prejudice to another party from loss of the information,
may order measures no greater than necessary to cure the prejudice; (
(2) only upon finding that the party acted with the intent to deprive
another party of the information’s use in the litigation may:
(A) presume that the lost information was unfavorable to the

?g)r?r/\’struct the jury that it may or must presume the information
was unfawrable to the party; or
(C) dismiss the action or enter a default judgment.
Fed. R. Civ. P. 37(epee als&cCF No. 1281 at 3, 7, 1611 (indicating the motion is
brought pursuant to Rule 37(e)).

A party moving for spoliation sanctions under Rule 37(d)&3rs “the burden of
establishing spoliation by demonstrating that [the-mmving party] destroyed
documents and had some notice that the documents were potentially relevant to th
litigation before they were destroyediarfouche v. Wehh&05 F. App’'x589, 590 (9th
Cir. 2017) (quotindRyan v. Editions Ltd. West, In€386 F.3d 754, 766 (9th Cir. 20)5)
See alsdJnited States v. Kitsap Physicians Sgdl4 F.3d 995, 1001 (9th Cir. 2002).

If the moving party cannot show that the franving party actedvith “intent to

deprive” another party of the information but otherwise establishes thatittence wa

nely.
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lost because the nanoving party failed to take reasonable steps to preserve if, the
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subparagraplapplies only “upon finding prejudice” to anotherryafrom the loss o
information. Fed. R. Civ. P.78e)(1). “The Court has discretido determine whether th
loss of the information is prejudicial; neither party carries a burden of proving or disp
prejudice.” Hernandez v. Tulare Cty. Corr. CtiNo. 116CV00413EPGPC, 2018 W
784287, at *4 (E.D. Cal. Feb. 8, 2018uoting Fed. R. Civ. P. 37(e) advisory committe
note to 2015 amendment). The Court’s evaluation of whether the loss of the inforn
was prejudiciatiepends in part on the importammé¢he information to the cadel. Further,
upon a finding of prejudice, the Court may issue a sanction “no greater than nece
cure the prejudice.” Fed. R. Civ. P. 37(e) advisory committee’s note to 2015 amen

Although Plaintiffs deem their Motion to be a Rule 37(e) motion only, it is
from the substance of their arguments that they also seek sanctions under R(d¢.
SeeECF No. 1281 at 3 (quoting a prior order of the Court that issued Rule 37(
sanctions)Rule 37(c)(1) provids:

If a party fails to provide information or identify a witness as required by Rule
26(a) or (e), the party is not allowed to use that information or witness to
supply evidence on a motion, at a hearing, or at a trial, unless the failure wa
substantially justified or is harmless. In addition to or instead of this sanction,
the court, on motion and after giving an opportunity to be heard:

(A) may order payment of the reasonable expenses, including
attorneys fees, caused by the failure;
(B) may inform the jury of the party failure; and
(C) may impose other appropriate sanctions, including any of the orders
listed in Rule 37(b)(2)(A)(F(Vi).

Fed. R. Civ. P. 37

Thus Rule 37(c)(1)s tied to the initial disclosure requirements of Rule Z6{é}),
which include in pertinent part the requirement that a party must, without awali

discovery request, provide to the other parties “a -€emya description by category a

—

e
rovin
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dmer
Clear
B7(c)
c)(1)

U)

ting .
nd

location—of all documents, electronically stored information, and tangible things that the

disclosing party has in its possession, custody, or control and may use to support its clai

or defenses, unless the use would be solely for impeachment[.]” Fed. R. Civ. |
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26(a)(1)(A)(iii). “The purposes of the initial disclosure requirements are importan
clear. Parties should be put on notice of the factual and legal contentions of thie@
party, and the initial disclosure requirements eliminate surprise and trial by am
Silvagni v. WalMart Stores, InG.320 F.R.D. 237240 (D. Nev. 2017) (citingllier v.
Sweetwater Union High Sch. Dist68 F.3d 843, 8683 (9th Cir. 2014)).

Rule 37(c)(1), in turn, provides both ‘selfexecuting, automatic sanctib
forbidding the use at trial of any information by a party who failed to properliodesd
under Rule 26(a), and further permits the Court to issue a raageéitibnal oralternative
sanctiondo remedy any such nondisclosure, unless the failure to disclose was subsi
justified or harmlesd-ed. R. Civ. P. 37see also Yeti by Molly, Ltd. v. Deckers Outdt
Corp, 259 F.3d 1101, 1106 (9th Cir. 200The party requesting sanctions under R
37(c) bears the initial burden of establishing that themowant failed to comply with th

disclosure requirements of RuB6. Silvagni 320 F.R.D. at 241Ilf noncompliance i$

shown, thepartyfacing Rule 37’s “selexecuting, automatic sanction” of prohibiting t
party from using any improperly undisclosed evidence at trial bears the burden of |
that its failureto dsclose the required informatievas substantially justified or is harmle
R & R Sails, Inc. v. Ins. Co. of Pennsylvar@i@3 F.3d 1240, 1246 (9th Cir. 2012).

.  DISCUSSION

Before turning to the discussion of the documents at issue in Plaintiffs’ mo#q
Court first notes that whether evidence should be excluded at trial under Ru)l@ )3i%(
ultimately a matter for the presiding District Judge to decide. However, the under
may consider the present motion to determine whether Plaintiffs havdisksdba
violation of Rule 26(a) or (e) that would warrant a recommendation to the District
to issue Rule 37(c)(1) exclusionary sanctiokdditionally or alternatively,fithe Court
finds such a violation, the undersigned may directly issuedigpositive sanctions, or ma
otherwise recommend the District Judge impose any of the dispositive sanctions |
Rule 37(b)(2)(A)(i}(vi).
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With that in mind, the Court will now address Plaintiffs’ motion for sanctwitis
respect to the City Defendants and the County Defendants separately, discussing
each document or set of documents at issue.

A. City Defendants
I. ICS 214 Logs andScribe Documents

Plaintiffs first argue that the City Defendants should be sanctioned for faili

disclose or producéncident Command System (“ICS”) logs related to the rally.

jyint

ng to
For

background, the ICS is a component of California’s Standardized Emergency Managemt

System, which “provides incident commanders with a system for managing ¢
incidents in an organized and effective manner.” ECF No. 133 at 5 (quoting ECF N
2 at 60, Pease Decl. Ex. Bee alsdCAL. Gov. CopE § 8607(a)(1) (providing for the IC
“as a framework for responding to and managing emergencies and disasters i
multiple jurisdictions omultiple agency responses”). The San Diego Police Depar
defines the ICS in its formal procedures as a “nationsd, standardized, @tene
emergency management concept specifically designed to allow its user(s) to a
integrated organizati@l structure equal to the complexity and demands of sing
multiple incidents without being hindered by jurisdictional boundarieseECF No. 128
2 at64, Pease Decl. ES.

The discovery dispute related to ICS concerns both “ICS 214" logs aneé

Critice
D. 12
S
volvi

men

dopt

le or

scrib

documents. Plaintiffs note that the City Defendants provided a blank “ICS 214" log

attached to its Incident Action Plan during discovery. ECF No-11284;see als®ECF
No. 1282 at 87, Pease Decl. Ex. 10 (copy of the blank form entitled “Activity (LO§
214)"). The blank ICS 214 Activity Log indicates thidie formis typically used to
document such information as the incident name, the operational period, the r¢
assigned, ané-most critically—the date, time, and description of any “Nota
Activities.” Id. Plaintiffs assert the ICS 214 log is “the key document that each unit
ICS must fill out[,]” but that City Defendants maintain that neither of thRkead agencie

involved in the rally actually used or filled out the log. As a result, no completed IC

6
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forms have been produced to Plaintiffs during discovery. Similarly, Plaintiffe atgy
Defendants’ own internal policies as well as “general ICS protocol” neegui incident
scribe to document any incident that is the subject of ICS, yet City Defendants claif
was no incident scribe. ECF No. 12&t 4.

Notwithstanding the representations of City Defenda&titsntiffs contend thaboth
ICS formsas well as scribe documemigistexist due to ICS having been implemented
therally. ECF No. 1281 at 4;see alsdECF No. 128 at 7273, Myers Dep. 11:42:12
(Plaintiffs’ expertDave Myers, a recently retired Commander in$ECSD explaining
his opinion that if ICS was implemented, there must be documentd®efuting retirec
Commander Myersformer SDPD Chief Shelley Zimmermaprovided a Declaratio
stating that ICS forms are not required for every incident in which ICS is utilized, ar
forms are most often used during major fires, where the incident extends overdays
multiple agencies are involved, and the agencies are being reactive rathe
preventative” and “are also most often used to seek reimbursement for the costs
in responding to a critical incident.” ECF No. 1B&t 2; Zimmerman Decl. § 3.hi&f
Zimmermanassertghat she does not believe SDPD used ICS 214 logs during the
and that Lieutenant Adam Sharki was in the Command Center performing the fung
the scribe by contemporaneously recording the events of the day in a timedindstaet.
Id. 1 4.See als&eCF No. 13310 (copy of Lt. Sharki’s timeline).

The City Defendants’ investigator, Sharon Smyth, provided a Declaration as
documenting her efforts to determine whether ICS forms and scribe documents ex

response to Plaintiffs’ discovery requests. ECF No.-A3Bccording to Ms. Smyth

m the

for

n
d “th

br th

ncur

rally

ction

5 wel

isted

SDPD’s Administrative Services Manager informed her that SDPD received $28,451.5

from the Convention Center that hosted the rally to pay for the police services, &

SDPD did not seek or receive reimbursement from the federal goveradn&r2.Further,

2 Lieutenant Sharki’s spreadsheet timeline was produced to Plaintiffs and is not at i
7
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after Plaintiffs followed up on their discovery request concerning@ieldgs and scrib
documents that were purportedly missing on two more occasions, Ms. Smyt
contacted, respectively, Lt. Sharki and the San Diego Fire Department to ascerthar
these documents existdd. 1 45. Lt. Sharki reported his belief that his timeline was
only reattime documentation of the events of the rally, and Ms. Smyth was unable tg
anyone else who acted as scribe or any-giggheets from the comand centeid. | 4.
The San Diego Fire Department also did not believe any ICS 214 form was submi
reimbursementd. 5.

Plaintiffs cite to the title of a PDF that the SDPD provided in response to Mr.
public records request to proveath“the City did submit an invoice for @S
reimbursement[.]” ECF No. 135 at 3. However, Plaintiffs do not provide the docl
itself, and instead only quote its title: “PRA 19 2662 Invoice 1000169964 SD Conv {
$28451.50.pdf.1d. (citing ECF No. 128 at 81). This title is consistent with Ms. Smyt
testimony that SDPD received $28,451.50 from the San Diego Convention, @k
thusfails to effectivelyrebut the City Defendants’ argument ti&2PD did not us¢éCS
214 logs on the day of the ralletause the City did not seek reimbursenfsorh the
federal governmenECF No. 133 at%. Therefore, the Court is not persuaded by the
title that Plaintiffs have shown ICS 214 logs must exist.

Having thoroughly reviewed the evidence on which Pléimtiely to establislihe
City Defendants withheld ICS documents, the CABNIES Plaintiffs’ motion for
sanctions on this issue. Plaintiffs have not pointed to sufficient groundetdheir burde
of establishinghat these documents ever existechmfirst place, let alone that they hé
been lost or destroyed as necessary to obtain Rule 37(e) sanctions.

In reaching this conclusiome Court finds the following persuasive authority i
case with similar allegations directly on point:

Here, plaintiff fails to meet hdourdenof establishing that thdocuments
allegedly destroyee@verexistedin the first place. Counsel for plaintiff has
deduced from testimony and otldcumentshat the “missing’'documents
existedat one time and werdestroyedasa result of reckless or intentional

8
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misconduct on the part of defendants and their counsel. The Court is no
convinced.The evidence before the Court is not sufficient to support a
conclusion other than that skilled counsel has examined other evidence an
concluded that some additiondbcumentsshould exist Equally skilled
counsel on the other side has analyzed the same testimodp@ndentary
evidence and posted a less sinister explanation for the “misdregiments

that they neveexistedor that heyexistand have been produced with a label
that differs from the description provided in other produdedumentsor
sworn testimony.

Witt v. United States Dep’t of the Air Ford¢o. 065195RBL, 2010 WL 11685358, at }
(W.D. Wash. Aug. 10, 2010)

Thesame is true herén trying to meet their burden sstablish the existence of
the purportedly missing ICS 214 logs and scribe documents, Plaintiffs rely on: (1)
opinion of their expertetired Commander Myers; and (2) SDPD’s own procedures
“showingthat such documents must exist[.]” However, Commander Myers has no
personal knowledge of whether ICS 214 logs veeeatedelating to the rally; his
deposition testimony is based purely on general knowledge of when and how the §
implements ICS:

Q: ... So can you help me to understand whabdw did you know that

[ICS] was implemented?

A: Well, based on my opinion that it was implemented. Also looking
and knowing policy within the Sheriff's Office and San Diego Police
Department. [W]hen incidents tfat scale are implemented, especially when
you have the Unified Command which took place between San Diego Policg

and San Diego Fire, [] there’s an incident command structure that takes placa.

And then what flows from there is a management structure, and
documentation that comes from the implementation of that, especially for an
incident that would have been as large as that. . . . Most of the time in incident
like that where are you are dealing with federal issues you are entitled tg
reimbursement [from the federal government]. Sometimes entities submit for
reimbursement, sometimes they don’t. You still have to have documentation

ECF No. 128 at 7273, Myers Dep. 11:202:12.
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This deposition testimony is consistent with the Declaration of former Chief
Zimmerman, who asserted that the ICS 214 forms were most often used whe
seeking federal reimbursement, but that this particular incident was documente
through Lieutenant Sharkitimeline insteadMloreover,even if retired Commander
Myers is correct that SDPD “hals] to have documentation” of its ICS implementation
regardless of whether federal reimbursement is soBgntiffs have pointed to no
deposition testimony or other evidence showing that the documentatitire of
incident was necessarily in the form of ICS 214 I&gsiously, Plaintiffs assert in
their Reply that the declaration of their expert, former Commander Myers, is
“unrebutted.” ECF No. 135 at Blowever, as outhed above, his opinion that the
logs must exist is heavily rebutted by the Smyth and Zimmerman declarations.

Additionally, the Court has reviewed the SDPD procedures that Plaintiffs
contend require SDPD to have filled out ICS 214 logs and to have useddant
scribe and finds them unpersuasive on that pdi@F No. 128 at 5969, Pease
Decl. Ex. 7 As an initial matter, the procedures Plaintiffs provide, SDPD Procedure
Number 8.0% Critical Incidents and SDPD Procedure 8-Q2ritical Incidents, ee
dated May 11, 2017 and December 1, 2016, respectively, which are botaftates

the rally took place. Therefore, the Court generally finds them unavailing as

evidence proving that the documents at issue “must exist” pursuant to the operativie

SDPD proedures on the day of the rally.

Moreover, &en if these documentgflected theproceduresn place at the
time of the rally, he Court findgheydo not support Plaintiffs’ contention. First, the
SDPD procedures provided make no mention of the ICS 2j<l Whatsoever.

Second, although the procedures “provide a basic overview of the various IC$

organization’s key positions[,]” including an “Incident Scribe” who is tasked with

“record[ing] information from all incident messages|,]” the procedures also make

clear that “[tlhe ICS organization can be as small or as large as is required by the

incident” and “[t]he Incident Commander is responsible for determining the scope

10
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of the ICS organization that is required.” ECF No.-P28t 66. Attachment A to
SDPD Procdure 8.02, showing the ICS Organization Chart, is consistent with this
directive, providing: “Incident Commanders should activate ONLY thos#iqus

that are needed to accomplish the incident objectil@sat 69.Therefore, Plaintiffs
have not met the burden of showing thaSDPD utilizeda scribe as part afs
implementation of ICS during the rallgut improperly withheld and/or destroyed
the documents the scribe created. Nor have Plaintiffs established that SDPI
completed ICS 214 logs to document the implementation of ICS.

“Mere speculation is an insufficient basis for a findingmdliation” U.S. Legal

Support, Inc. v. HofioniNo. 2:13CV-1770 LKK AC, 2014 WL 172336, at *4 (E.D. C4gl.

Jan. 15, 2014(citing Gomez v. Stop & Shop Supermarket, 680 F.3d 395399(1st
Cir. 2012) (“It is a proposition too elementary to require citation of authority that wh
there is no evidence to begin with, a clainspbliationwill not lie.”)) (other citation
omitted). Therefore, the CouURENIES Plaintiffs’ motion for sanctions on the basis th
City Defendants have improperly destroyed ICS 214 logs or scribe documents.
ii. After Action Report

Plaintiffs also seek the unredacted version of an “After Action Report” they odbi
during discovery. The Court hadreadyruled that Plaintiffs failed to timely seek
unredacted version of the Aftéxction Report and has accordingly denied Plaint
repeated attempts to require its productte@eECF N0.104 at 1213; ECF No.121 at §
n.3. Plaintiffs acknowledge as much, but contend this precise issue has not yet been
despite the earlier rulings, because “the present motion is not a discovery matirather
a Rule 37 motion to enforce sanctions for violating theesatttutingdisclosure provision
of Rule 26.” ECF No. 128 at 5.Additionally, Plaintiffs bring another spoliation argum¢
on the basis that they submitted a Public Records Act request to the SDPD
document, and SDPD responded that the document does rioh eélesr files.Id.

Even viewing the After Action Report dispute solely through the lenseohihal

disclosures requirement of Fed. R. Civ. P. 26(a)(1)(A), the Court finds Plaintiffsharg

11
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fails. First, Plaintiffs address the After ActidReport in a very cursory fashion in th
Motion, providing no argument to support their contention that the After Action Rej
a document that should have been included in initial or supplemental disclosur
instance, Plaintiffs make no effort to explain why they believe the City Defendants
use” the unredacted version of the document “to support [their] claims and defer
Fed. R. Civ. P. 26(a)(1)(A)(iiYThe disclosure obligation applies to ‘claims and defen;
and therefore requiresparty to disclose information that it may use to support its d

or rebuttal of the allegations, claim, or defense of another p&yl’R. Civ. P. 26(a)(1

advisory committee’s note to 2000 amendmeletre, Plaintiffs did not provide a copy
the redacted After Action Report for the Court’s review, offer any descriptionsg
contents in the motion, or otherwise explain the basis of their position that the domu
one that is relevant to the City Defendants’ defenses or that may be used to rebut P
allegationsThereforePlaintiffs have not met their burden of showing why the unredg
version should have beelisclosednitially or on supplementation.

Second, even if the After Action Report should have been provided in thg
Defendants’ initial disclosures, the “s@kecuting” sanction of Rule 37(c) only appl
where a party “fails to provide information . . . as required by Rule 26(a) or (e),” ite
City Defendants had failezltherto discloseor to timely supplementieir disclosures witl
the After Action Report. Fed. R. Civ. P. 37(c)(1). Turning to Rule 26(e), howtbesduty
to supplement disclosures only arises “if the party [who failed to make a disclosure r
under 26(a)] learns that in some material respect the disclosure @ngesp incomplet
or incorrectand if the additional or corrective information has not otherwise been |
known to the other parties during the discovery prdcgdsed. R. Civ. P. 26(e)(1)(A
(emphasis added). Here, Plaintiffs freely admit they obtained the After Action Re
albeit a redacted versieAamore than seven months before the close of discover
April 11, 2018 Therefore, even if the After Action Report should have liBstiosedn
the City Defendants’ initial disclosures, it is unclear when Plaintiffs argue the

Defendants’ duty to supplement arose and they failed to comply with that duty
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triggering Rule 37. Plaintiffs make no argument that the redactions are im@oggegyer|
if Plaintiffs did make such an argument, the Court has already properly address
argument as an untimely raised discovery dispute rather than an issue arising un
37.SeeECF No. 104 at 123 (addressing whether the unredacted After Action R¢
should have been produced during discoveryesponse to Plaintiffs’ Requests
Production Nos. 3 and 4).

As for Plaintiffs’ spoliation argument regarding the unredacted version of the
Action Report, the exhibit on which Plaintiffs rely to show that SDPD “lost oralesd”
the document does not support Plaintiffs’ content®eeECF No. 1282 at 8185, Peas
Decl. Ex. 9. In response to Plaintiffs’ Public Records Act request for the unredacied
of the document, SDPD responded, “All responsive documents havedieased excej
for portions redacted pursuant to Government Code sections 6254(b) anhd. @).'82
Section 6254(b) exempts from disclosure in response to public recordtsefesords
pertaining to pending litigation to which the public agency is a party, . . . until the pg
litigation or claim has been finally adjudicated or otherwise settléd.”. Gov. CODE
8 6254(b). Subparagraph (f), in turexempts from disclosure “[rlecords of .
investigations conducted by, or records of intelligence information or security proc
of . . . any state or local police agency, or an investigatory or security files compiled
other state or local police agency. . CAL. Gov. CODE § 6254(f).

Again, whether or not the After Action Repostas properly redactedinder thesg
code sections is not before the Coartd such a dispute would be rightly characterize
an untimely discovery disput&ee, e.g.ECF No. 135 at 5 (Plaintiffs acknowledging
their reply that they “did not realize until it was too late” that the document had
redacted, and arguing that the City Defendants have “never provided any justifioa
redacting this document."However, SDPD’s responsethe records request documen
in Exhibit 9 to Mr. Pease’s Declaiah makes clear that there is no basis to find the
Defendants lost or destroyed the unredacted version. Plaintifisntytéo this Exhibit to

support their spoliation argumeBCF No. 1281 at 5. Thus, they have failed to meet t
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burden of showing spoliation of the unredacted After Action Report. Accordingly, the

CourtDENIES Plaintiffs’ requests for Rule 37(c) or Rule 37(e) sanctions stemming
the City Defendants’ failure tdisclose or producthe unredacted version of thetéf
Action Report.
B. County Defendants
I. Emails, Planning Documents and Notes

Turning to Plaintiffs’ Rule 37 Motion as it pertains to the County Defend
Plaintiffs first argue that the County Defendants should have disclosed various
planning documents, and notes fr&@MCSDplanning meetings related to the rally. E

No. 1281 at 7#11. Plaintiffs assert that County Defendants have never identifie

from

ants,
emai
CF

d nol

produced any emails as part of this cddeat 10.Plaintiffs provide the email exchanges

betweertheir counsel and counsel for County Defendants regarding the emails an

d oth

documents to establish that “the County is now claiming such emails do not exist” ar

similarly “claiming the [planning] documents [and notes from planning meetings] do no

exist[.]” Id. at 10, 11. ThereforeRlaintiffs arguethat County Defendants should

sanctionedinder Rule 37(efpor losing or destroying the emailslanning documents, and

notes

In response, the County Defendafitst argue this is an untimely raisedsdovery

be

dispute because Plaintiffs never moved to compel such documents during dis¢over

Second, County Defendants deny any such evidence was lost or destroyed and argue

emails do not indicate that they represented otherwise.
The Court findsPlaintiffs have failed to show that the County Defendants

required to disclose emails, planning notes, and other planning documents in the

disclosuresAs with their argument regardiriige After Action Report, Plaintiffs again fa

vere
r initi
I

to explainwhy they believe such emails, notes, or planning documents would quglify a

required disclosures under Fed. R. Civ. P. 26(a)(1)(A). Instead, R&aifudus theif

argument entirely on their contention that County Defendants lost or destroyed the

documents irviolation of Fed. R. Civ. P. 37(e3eeECF No. 1281 at 711. Although the
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motion extensively quotes email exchanges between Plaintiffs’ counsel and counsel f

County Defendants in which Plaintiffs’ counsel avers the documents should hav
disclosedunder Rule 26, Plaintiffs make no such argument in the motion gsekpt in g
conclusory fashion in the background section of the mo&eeid. at 5 (“The County
clearly violated Rule 26 by failing to identify any such emails”). Plaintiffs do natuaxgb
on this assertion in the argument section.at 7-11. Therefore, Plaintiffs have not
their initial budenof establishing that County Defendants violated their initial disclg
obligations under Rule 2&ee Silvagni320 F.R.D. at 241Again, Plaintiffs must show
that County Defendants failed to disclose documents that were relevant to their df
Plaintiffs do not attempt to do so. The Court agrees it is likely such documents ex
if so, at least some of them would have been responsive to Plaintiffs’ Requ
Production (“RFP”) No. 2 served on County Defendant Gore, and cited in C
Defendants’ Response, which requested “[a]lny and all DOCUMENTS relatingyt
COMMUNICATION at any time regarding the EVENT between YOU and armen
person.”SeeECF No. 12& at 36. However, as County Defendants note, they objec
this RFP “primarily on grounds of overbreadth and undue burden,” and Plaintiffs ¢
timely raise a discovery dispute with the Court or otherwise seek to cdmemcument
after receiving the objection in April 2018. ECF No. 134 at 4. Although Plaintiffs
frame the issue as a violation of Rule 26(a)(1)(A), for the reasons already explaing
have failed to meet their burden to establish such a violation in the motion at hand

As for the spoliation argument, the Cofinds that the email exchanges betwe
counsel give no indication that the emails or other documents at issue have bee
destroyedTo show spoliationPlaintiffs rely on an email exchgefrom September 16
2019 when Plaintiffs’ counseémailedcounsel for both City Defendants and Cou
Defendants seekinyCS logs on the city side, and documents/emails/notes regg
planning meetings on the county side. We discussed these by em
May. . . 7 ECF No. 1281 at 9 (emphasis added). Counsel for County Defen(

responded in relevant part: “[T]he [documents] you asked me specifically fday do
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not exist (as | verified and communicated to you). And any communication$esr you
feel you were entitled to as part of discovery should have been addressed in a n
compel.”ld. (emphasis added). Plaintiffs’ counsel then repliegart, “Emails involving
the county clearly exist, and some were even turned over in the citgsgbian. . . . If
you're saying such emails, notes, and planning documents do not exist because tf
lost or deleted, then Rule 37(e) entitles us to a ruling that the lost electronically
information would have supported plaintiffs’ positiord. at 910. Finally, defens
counsel responded: “I'm not even sure what you are talking about, because all o
from so long ago. All | will say is [that] Rule 26 requires us to disclose evident
supports our defensesot evidence that supports plaintiffs’ positiofd” at 10.See alsq
ECF No. 12& at 5557, Pease Decl. Ex. 6 (copy of the September 16, 2019

exchange).

In their Response to the present motion, County Defendants cite to the Ma
emails being referenced in the exchange just quoted, whicisaxa@tached to Plaintiffs
motion as part of Exhibit 4 to Mr. Pease’s Declarattb@eeECF No. 128 at 4244. A
review of the May emails shows that the documents that “do not exist” according to |
Defendants are, once agaire tS logs and scribe documemistemails, notes, and oth
planning documents. Specifically, on April 25, 2019, Mr. Pease emailed counsel f
Defendants and County Defendants regarding the ICS logs and scribe docldnaidgl.
The April 25 email does natentionany other documents. In response, Christina Vilag
counsel for County Defendants, wroteMay 9, 2019: “I have received confirmation frg
the Sheriff's Department that they do not have the documents you seek, and
Departmentlid not have a scribe at the evendl.’at 43. Only then did Mr. Pease bring
the “documents, notes, and emails from all the planning meetings attended” in h
and request that the County Defendants produce such doculdelis. Vilaseca refuse
to produce them on the basis that Mr. Pease “had an opportunity to ask for all ¢

items, if you believe they exist, during discovery. You did not do[wi#t] this level of
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specificity, nor did you bring a timely motion to compel. | am not nowgto indulge i
this fishing expedition, after discoveryothcases has long closedd:. at 42.

Taken together, the September 16, 2019 exchange and the May 9, 2019 e
between Plaintiffs’ counsel and County Defendants’ counsel reveal that (
Defendants never took the position that emails, notes, and planning documemnts te
the rally do not exist or otherwise indicated such documents had been destroyed,
consistent with their response to the present motion, County Defendantsel

confirmedin the May 2019 exchange that the ICS logs and scribe documents do n

to their knowledge, anfurther argued thaPlaintiffs were simply too late in seeking

production of th&€€ounty’semails, notes, and planning documeiitgen, in theSeptembe
2019 exchange when Plaintiffs raised the issues of the “ICS logs on the city sic
documents/emails/notes regarding planning meetings on the county side” together,
counsel referred back to her position that “the [documents] you as&egpecifically foi
in May’—i.e., the ICS logs and scribe documentdo not exist. . . . And an
communications or notes you feel you were entitled to as part of discovery shou
been addressed in a motion to compel.” ECF No:-11.28 9.Therefore, Riintiffs have
failed to show that County Defendants lost or destroyed these documents.

Plaintiffs’ request for Rule 37 sanctions related to County Defendants’ e
planning documents, and notes is accordifBNIED.

ii. Confidential Sheriff's Intelligence Report and Communication
about the Report

Next, Plaintiffs argue the County Defendants violated Rule 26 by failing to id¢

xchal
fount
|lati
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y
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mails

entify

a “Confidential Intelligence Repor{the “Report”) created in preparation for the rajly.

Plaintiffs obtained this document fraime City Defendants during discovery after notig
it was referenced in an email attachment produced by the City Defen
ECF No. 1281 at 11.

Plaintiffs describe the Report as a document that “specifically discusses 1
profiling protestors, inading but not limited to stating in the conclusion, ‘There is al
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possibility that local Hispanic youths will also attend and may cause trouble.” ©BC
1281 at 11. Plaintiffs argue that this excerpt from the Report “is consistent with” Plai
theory of the case that Defendants carried out a “plan . . . to push the mostly brg
black antiTrump side of the ‘free speech zone’ all the way to Barrio Logan, while le
the almost entirely white pforump side on the west side of Fifth Avenummpletely
alone, to chant and jeer, ‘build the wall!’ and ‘send them back to Mexico!” as Defel
were forcing the an{firump side out[.]'1d. Once againRlaintiffs have not shown that th
Confidential Sheriff’s Intelligence Report is relevant to tlwuty Defendants’ defense
only that the Report is relevant to Plaintiffs’ claif&intiffs do not explain how anythir]

in the Report relates to the defenses County Defendants might raise or have raised

Plaintiffs point to the Report as evidmnsupporting their own claims that both C
Defendants and County Defendants acted together in gplanaed action” to dispers

and ultimately arrest only arfirump protesters, while permitting the praump
demonstrators to continue their assemBbeid. at 23, 11. Whether a document mig
support the opposing party’s clainssnot the relevant standard for whether a docur
must be included in initial disclosure&seeFed. R. Civ. P. 26(a)(1)(A)(ii); Fed. R. Civ.
26(a)(1) advisory committeeisote to 2000 amendment.

Additionally, Plaintiffs acknowledge they obtained the document during disc
from City Defendants, and they further confirm in their Reply that County Dafiési
produced the Report in March 2019 as well, when Plaintiffs’ counsel sought the
from Ms. Vilaseca despite discovery being clossebECF No. 1281 at 11; ECF No. 13
at 5.Therefore even if the Report should have been included in County Defendants’
disclosures—-which Plaintiffts have not shownthe County [@fendants’ duty t(
supplement under Rule 26(e) was not triggered since the City Defendants’
disclosures made “the additional or corrective information” otherwise known to P
during the discovery process. Fed. R. Civ. P. 26(e)(1)(A).
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Therebre, Plaintiffs’ request for Rule 37 sanctions based on the County Defen
failure to include the Confidential Intelligence Report in their initialcldisures ig
DENIED.

lii. Failure to Identify Captain Cinnamoin Initial Disclosures

Finally, Plaintiffs seek sanctions for the County Defendants’ failure to tizertep
ranking SDCSDofficial at the eventCaptain Cinnamoin their initial disclosures as &
individual “likely to have discoverable information . . . that the disclosing partyuse|
to supports it claims or defenses, unless the use would be solely for impeachmer
R. Civ. P. 26(a)(1)(A)(i). Captain Cinnamo is a Sheriff's Captain withSh€SDwho
acted as the Sheriff's liaison to t8®PDduring the rally. ECF No. 123, Cinnamo Decl
11 1, 4.In that role, Captain Cinnamo was stationed at the Incident Comman
throughout the day of the rally, along with SDPD Command, supervisory staff, anc
agency representativdd. { 8.Plaintiffs did not learn of Captain Cinnara involvement
with therally until taking the deposition of Lieutenant Boudreau on June 20, 201§
months before the close of discove®geECF Nos. 128l at 12; 134 at 8. Plaintiffs arg
that the County Defendants directed them to take the deposition of Lieutenant Bq
because he “could explain all the facts of the County's involvement[,]” but tha
Boudreau deposition proved “unnecessary” because the only information in his tes
was the identity of Captain Cinnamo, whom PlaintiffsHatemed as a Defendant. E{
No. 1281 at 6, 12. Plaintiffs thus seek Rule 37 sanctions against County Defenda
not disclosing Captain Cinnamo in their initial disclosures, forcing Plaintiffs to inct

purportedly unnecessary cost of first depogiigitenant Boudreau to learn his idenfity

dant:
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3 Plaintiffs’ Motion is inconsistent as to precisely what sanctions they seek. Initially,

Plaintiffs argue tht County Defendants “should be required to pay for the unnegg

deposition of Lt. Boudreau as a cost the County improperly forced Plaintiffs to inGK.

No. 1281 at 6. In their Argument section, however, Plaintiffs request that Cq

Defendants “be required to pay Plaintiffs’ costs in deposing Captain Cinnamat™12.
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The Court finds that the County Defendants were not required to identify Cay
Cinnamo in their initial disclosures under Rule 26(a)(1)(AJne Court disagrees with
the proposition that the initial disclosure requirements of the Federal Rulesdequire
disclosureof Captain Cinnamo at the outset. The wording of the Rule is clear, as is
Advisory Committee commentaryhe Court acknowledges Plaintiffs’ argument that
County Defendantdid rely on discoverable information from Captain Cinnamo by
attaching his declaration to their Motion for Summary Judgment. However, the Cin
declaration attached to County Defendant's Motion for Summary Judgment (ECF N
127-3) was not filed until September 20, 2019, long after Plaintiffs were aware of C
Cinnamo’s identity and more than a year after they had already deposed him. The
although County Defendants did ultimately rely on Captain Cinnamo to support thg
defenses, County Defendants’ duty to supplerttezit initial disclosures was
extinguished the moment Plaintiffs learned of his identity during Lieutenant Boudrg
deposition. The failure to disclose him earlier would have only been sanctionable h
Defendants failed to disclose him in response to discovery requests to which his id
was responsive.

Plaintiffs liken Defendants’ failure to identify Captain Cinnamo to a prior discd
dispute involving Plaintiffs’ failure to identify a certain witness, Dawn Miller, \
attended the rally with Plaintiffs Nancy Sanchez and Jaime Cervantes Ramirez. Th
previously sanctioned Plaintiffs for failing to identify Ms. Miller as an@gs in respons
to Defendants’ Interrogatory asking Plaintiffs to identify all withesses who could s\
their claimsfor pain or emotional distresSeeECF No. 79 at 9, 112, 16; ECF No. 98 ¢
10. Plaintiffs did not identify Ms. Miller in their response, and the Court ultima

sanctioned Plaintiffs by requiring them to pay for Ms. Miller’'s deposition.
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The Court finds the issue regarding Captain Cinnamo distinguishable from th

parties’ discovery dispute regarding the nondisclosure of Ms. Millaile Defendantslid
indeedraise the issue of Plaintiffs’ failure to identify Ms. Miller in connection with t

argumemthat Plaintiffs did not provide complete initial disclosures related to their cla
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damages, the Court ultimately upheld the Magistrate Judge’s sanctions on th;
because Plaintiffs should have identified Ms. Miller in response to Defent
InterrogatoryNo. 2.SeeECF No. 98 at 10 (explaining that Plaintiff Sanchez’s depos
testimony indicated that she and Ms. Miller “were together as law enforcemend pasi
of them([,]” contrary to the Interrogatory response asking Plaintiff Sanchdgdentify
all witnesses to support your claim that you suffered pain or emotional distress as
of the conduct of the city.”)Significantly, Defendants timely filed the motion relatec
Plaintiffs’ failure to identify Ms. Miller in response to their Interrogatory No. 2 withir
days after the dispute arose. Therefore, Plaintiffs’ reliance on the pdier @yncerning
Ms. Miller is misplaced.

V.  CONCLUSION

For the reasons set forth above, Plaintiffs’ Motion for Sanctions (ECF No. 4!
DENIED without prejudice.

IT1S SO ORDERED.

Dated: February 25, 2020 ) .
oo H. HoholarA

Honorable Allison H. Goddard
United States Magistrate Judge
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4 The denial is without prejudice because nothing in this Order should be constru
ruling on the admissibility of any evidence at trial, which will ultimately be determing
the District JudgeFor example,fiDefendants attempt to introduce at trial any docur
or other evidence¢hat was never disclosed to Plaintiffs, unless such use is sole
impeachment, the District Judge presiding over the trial may issue sanctions purs
Rule 37(e) by forbidding such ussven with respect to documents discussed in this
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