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V. Zimmerman et al Doc

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

JAIRO CERVANTES gt al, CONSOLIDATED ACTIONS:

- Case No. 1¢tv-01230BAS-AHG
' Plaintiffs, | 8356 No. 18v-01062BAS-AHG

SAN DIEGO POLICE CHIEF ORDER:

SHELLEY ZIMMERMAN, et al, (1) GRANTING IN PART AND
DENYING IN PART CITY

Defendants; ~ DEFENDANTS’ MOTION FOR

SUMMARY JUDGMENT

(ECF No. 126;

(2) GRANTING COUNTY
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

BRYAN PEASE, (ECF No. 127;

Plaintiff (3) DENYING PLAINTIFFS’ CROSS -
aintitt, MOTION FOR SUMMARY
V. JUDGMENT (ECF No. 139;

SAN DIEGO COUNTY SHERIFF AND

WILLIAM GORE, et al., (4) DISMISSING REMAINING STATE
LAW CLAIMS WITHOUT

Defendants PREJUDICE

The claims in these consolidated civil rights actions arise from protestsmapaiga
rally for thenpresidential candidate Donald Trump at the San Diego Convention Ce
May 27, 2016 Plaintiffs Jairo Cervantes, Madison Goodman, Brandon Steinberg, |
Sanchez, and Bryan Pease (“Plaintiffaflege that several officials witlhe San Diegq
Police Department (“SDPD”) and the San Diego Sheriff's Department (“SDSI
“Sheriff's Department) violated their civil rights by preventing their peaceful asser

andarbitrarily arresting “anyone who happened to be in their way, including Plain
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(See generallyFourth Am. Compl., ECF No. 89.) Plaintiffs name as defendants CH

nief o

Police Shelley Znmerman, Lieutenant Ricky Radasa, Officer Samuel Euler, and the Cit

of San Diego (“City Defendants”), and Sheriff William Gore, Captain Charles Cini
and the County of San Diego (“County Defendants”).

City and CountyDefendantshave separately moved for summary judgmen

Plaintiffs’ claims. SeeCity Defs.” Mot. for Summ. J. (“Citypefs.’ Mot.”), ECF No. 126}

Cty. Defs.” Mot. for Summ. J. (“CtyDefs.” Mot.”), ECF No. 127.) Plaintiffs filed a
combinedOpposition to Defendants’ Motions an@eossMotion for Summary Judgme
regarding their constitutional claimglonell claims, and claim under the California B
Act. (Pls."Opp’n and Cros$/ot. for Summ. J. (“Pls.” Opp’n &rossMot.”), ECF No.
139.)

For the reasons below, the COGIRANTSIN PART andDENIES IN PART City
DefendantsMotion, GRANTS County DefendantsMotion, DENIES Plaintiffs’ Cross
Motion, andDISMISSES WITHOUT PREJUDICE the remaining state law claims.

BACKGROUND
l. Factual Background

A. The Rally

On May 27, 2016, thepresidential candidate Donald Trump held a rally at the
Diego Convention Center. (Jt. Stm. Of Undisputed Facts (“JSUF”) { 1, ECF No. 14

response to a request frahe SDPDfor assistancehe Sheriff's Departmerdispatchec

to the rally “a mobile booking team, two mobile field force platoons, an Emerg

Response Assistance Team, and their Special Enforcement Ddthifff 34.)

A command post was set up near Petco Park where different law enfor¢

agencies assembled as a “unified comdiathroughout the event. (Dep. of Shel

1 Initially, Plaintiffs Cervantes, Sanchez, Steinberg, and Goodman (codligstithe “Cervante
Plaintiffs”) and Plaintiff Pease filed their clainstwo separate actionsS¢ePease v. GoreCase No
18-cv-01062BAS-AHG (filed May 29, 2018).) Both actions were consolidated by order of the Co
December 19, 2018. (ECF No. 68.)
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Zimmerman(“Zimmerman Dep.")38:2-7, 23-24.¥ Chief of Police Shelley Zimmerma
was in charge of the unified commandd. 40:2541:5, 16-17.) Zimmerman was the
for the entirety of the event, along with atlexecutives, assistant chiefs, and capta
(Dep. of Adam Sharki (“Sharki Dep.8:18-9:4.)® Theleadership athe command post
includingSheriff's Departmen€aptain Cinnamaoyere watching an intermittent live vidg
feed of the area outside the rdligm the Airborne Law Enforcement (“ABLEMelicopter
as well as media feeds from news stations and othestiiegaming sites. (Sharki D¢
10:16-11:1Q JSUFY 6.) Whenthe SDPDrequired assistance, SDPD officialsuld relay
instructions to Cinnamo at tremmand post, which he would then dispatclSR5D’s
deputies on the ground. (Dep. of Chad M. Boudreau (“Boudreau Dep.”)-32:33
34:14-21; 35:24-36:4, Ex. 2 tdPease DeclECF No. 132.) ThenSergeant Radasa (nd
Lieutenant Radasa) was in c¢ha of a team providing security inside the Conven
Center. (Dep. of Ricky Radasa (“Radasa Dep3:p-18.Y

Both supporters and protestors gathered outside the venue during th&eaityal
hundred police officers were either monitoring or actively policing the event. (Zimmg
Dep. 43:6-14.) Law enforcement’s “main focus was to keep the groups separatdd|.
60:9.) Law enforcement ultimately shut down Harbor Dforesafetyreasons.(Id. 66:8-
14.)

2 Excerpts of Zimmermas deposition transcript are attached to City Defendants’ Motion for Sum
Judgment as Exhibit 1 to the Declaration of Catherine Richardson (“Richardsacf) [B&CF No. 1264)
and to Plaintiffs’ Cros#otion and Opposition as Biit 15 to the Declaration of Bryan Pease (“P¢g
Decl.”) (ECF No. 139-2).

3 LieutenantAdam Sharki is not a named defendant in this action. However, h@resent at thg
command pst and wasesponsibldor issuinginstructions via radio frequencies to field command
which included other captains, lieutenants, and sergeants. (Sharki Degl®32P Excerpts of hig
deposition transcript are attached to City Defendavitstion for Summary Judgment as Exhibit 2
Richardson Declaration (ECF No. t3%and to Plaintiffs’ Cros#/otion and Opposition as BEiit 11 to
the Pease Declaration (ECF No. 139

4 Excerpts of Radasa’s deposition transcript are attached to Cigndefts’ Motion for Summar
Judgment as Exhibit 9 to Richardson Declaration (ECF No-5)26d to Plaintiffs’ Cros#lotion and
Opposition as Exhibit 4 to the Pease Declaration (ECF No. 139-2).
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B.  Unlawful Assembly

At 4:29 PM,due to escalating violenclaw enforcement was directéd make an
unlawful assembly declaratior(City Defs.” Supp. Evid., Video No. £.)Consequently,
law enforcement declared an unlawful assly around 4:30PM using a longrange
acoustic device*LRAD”) and the police helicopter. (JSUF { 9.)

From about 4:40 PM to 4.54 PNMepeatedunlawful assembly announcemsgnn

both English and Spanish and with varying degrees of audjlsity be heard in the

background obody-worn camerdootage (Pls.” Supp. Evid., Video Nos. 3,4, 7,.1TThe

announcementsommand the crowd to immediately dispefgsf toward “L Street east

and ontoHarbor Drive. (ld.; see alsoSan Diego Regional Officer's Report (“SDRO

Rep.”), Ex. 6 toRichardson Decl.ECF No. 1260.)* Body-worn camera footagfEom

officers in andaroundthe plaza near the Convention Center (sometimes referredfimds

Fish Plaza”showsofficers direcing individualsin the plazato “move out’alternatively
toward6th and 7th Streeadr towardHarbor Drive. Then from 4:50 PMuntil about5:00

PM, officers begin moving a crowd awéypm the eastern part of L Street into Tin Fjsh

Plaza (PlIs.” Supp. Evid., Video N0 3-6, 8)

There is sme attendantonfusion about where and how people were suppmsed

disperse.Some people ask officers how to lepwee is directed down a street but retyrns

to inform officers that “they’re not letting people out that way,” and in one exchange,

botl

officers and a civilian appear unclear about whether people not protesting can remain

5> Pursuant to the Court’s order granting Plaintiffs’ MotiorStgpplement the Record with footage from

officers’ bodyworn cameras and from the ABLE helicopter that was circling overhead (ECF No
each party submitted 120 minutes of video footage that captured events relevastitorttzey judgment
motions. Both parties lodged their selected footage on digital storage devicdseviiburt.

® For example, Lieutenant Christian Sharp made the following announcement twice irhEaggither
officer made the announcement in Spanish:

| am Lieutenant ChristiaBharp from the San Diego Police Department. | hereby declare
this to be an unlawful assembly. In the name of the people of the State of California, |
command all those assembled on Harbor Drive, that means you, to immediately disperse
You may move east ddarbor Drive. If you do not do so, you will be arrested, we may use
chemical agents, and you may be impacted by less lethal munitions. Leave now.

(SDRO Rep.)
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the plaza. (Pls.’ Supp. Evid, Video Na. 4-6, 14) Nonetheless, in the 45 minutes al
the first unlawful assembly declaratighe crowd is significantly smaller, indicating tH
most people did, in fact, leave the ard@ity Defs.” Supp. Evid., Video No. 5.)

The Cervantes Plaintiffs were all present near the Convention Center at the t
unlawful assembly was announcedlaintiffs Sanchez, Steinberg, and Goodman
testified that they heard at least doe part of oneunlawful assembly announcemeatt
this time and uderstood that they needed to leave the.gi@ap. of Nancy Sanche
(“Sanchez Dep.”) 31:23-25; Dep. of Madison Goodman Gbodman Dep) 8 38:1-25;

Dep. of Brandon Steinberg (“Steinberg Dep39:14-16; 41:8-15.) Plaintiff Cervantes

alleges that he heattie unlawful assembly declaration only once on the Harbor [
overpass, minutes before his arra@shost two hours after the first declaration was m
(Dep. of Jairo Cervantes@eérvantes Dep).1°29:11-16; 72:59.)

The Cervantes Plaintiffglso sta#—and Defendants do not disput¢hat they were

unable to get to their cars at some unspecified paftgr the unlawful assemb
declaration Plaintiff Sanchez was directed south toward Chicano Park and was pre
from crossing the pedestrian bridger&turn to her car on the eastside of Petco R
(Sanchez Dep. 44:25.) Similarly, Plaintif6 Steinbergand Goodmarwere prevented
from getting totheircar because officers on motorcycles had blotkedtreet whertheir
car was parkegdthey wereinstructed by officerdo wait. (SteinbergDep. 46:1-11,
Goodman Dep35:10-35:18) Plaintiff Cervantes asked an officer if he cogkt past the

" Excerpts of the Sanchez deposition transcript are attached to City Defendantsi &Ekhibit 9 to

theRichardson Declaration (ECF No. 128) and to Plaintiffs’ Cros$/lotion and Opposition as Exhilyi

10 to the Pease Declaration (ECF No. 139-2).

8 Excerpts of th&soodmardeposition transcript are attached to @gfendantsMotion as Esibit 10 to
theRichardson Dedration(ECF No. 12612) and to Plaintiffs’ CrosMotion and Opposition as Bibit
6 to the Pease Declaration (ECF No. 139-2).

9 Excerpts of the Steinberg deposition transcript are attached to Citydaets’ Motion as Exhibit 11 t

the Richardson Declaration (ECF No. 1P4) and to Plaintiffs’ CrosMotion and Opposition as Exhilyi

13 to the Pease Declaration (ECF No. 139-2).
10 Excerpts of the Cervantes deposition transcript are attached to City Defediatits’ as Exhibit 8 tq

the Richardson Declaration (ECF No. 126) and to Plaintiffs’ CrosMotion and Opposition as Exhilji

3 to the Pease Declaration (ECF No. 139-2).
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police perimetebut was denied, and he subsequently asked if he could cross the pedestr

bridge to get to his car and was again denied. (Cervantes Dep5,291218-22.)

C. Skirmish Line and the Push Down Harbor Drive

Around 5:17 PM, policewere instructed to “arrest people not going with the

program.” (PIs.” Supp. Evid., Video No. 19The ABLE helicopterdotage shows a mug¢

smaller crowd in the plaza at this tim€ity Defs.” Supp. Evid., Video No. ).The police
begin forming a perimeter around protestors and funneling them across the trolley
and onto Harbor Drive in front of the ConventiGener. (d., Video No. 5 A dispatch
over the radio can be heard warning other officers that people are throwing (tmtk
Video No. 6)

At around 5:29 PM, law enforcemdregan usinga skirmish lineto push the crows
south on Harbor Drive, away from the front of the Convention Center and tdiane
Harbor Drive overpass. (JSUF ®;1City Defs.” Supp. Evid., Video No..B Law
enforcement continued to push the craatd slow pacedown Harbor Drive and onto th
overpass intdhe Barrio Loganneighborhood Theexpress purpose dhe line was td
preventimembers of the crowd from returning to the Gaslamp Distf&itarki Dep. 29:3
11; 30:1%15.) At 5:32 PM,officers were instructed to shut down the pedestrian br
(City Defs.” Supp. Evid., Video No. 9.)

Officers can be seen making a few other arrests during the push down Biavieo
One individual can be seen throwing a projectited there are reports that full water bot
are being thrown at officers, though this is not seen on the footeyeVideo Nos. 12
13, 16 see alsd.t. Sharki’'s Timeline, Ex. 3 to Richardson Decl., ECF -B26 Pepper
balls are deployed at some point in response to an individual tossing traffic cone
direction of officers.(ld., Video No. 13)

D. Arrests

At 6:33 PM,about an houafter thepushdown Harbor begarand a mile from thg
Convention Centempolicemadeanother unlawful assembteclaration Theyinstruced

the crowd, whicthadgathered near the center medanthe Harbor Drive overpas®

-6 -

17cv1230/ 18cv1062

/ trac

|9

e

)

dge.

Hes

5 in t

\U




© 00 N oo o b~ w N P

N NN NN NN NN R P P R R R R R R,
® ~N 6o K W N B O © m N &0 ;N W N RO

disperse “eastbound down Harbor” or be arrestgeity Defs.” Supp. Evid., Video Na.

15) Plaintiff Pease who arrived only minutes before this declarationade an
announcement on his megaphone that police were engaging in unlawful cong

violating the crowd’s First Amendment rightgDep. of Bryan Pease (“Pease D[

22:24-23:1, EX. 14 to Richardsonézl., ECF No. 124.7; Pls.” Supp. Evid., Video Na.

36.)

Plaintiffs were among 25 people arrested for failing to disperse in violatic

California Penal Code § 409JFUFY 11.) SDPD arrested Plaintiffs Cervantes, Sang

Goodman, and Steinberg on the Harbor Drive overpdiss) Radasa ordered Peas
arresteast of the overpas@fficer Samuel Euler was part of the arrest teald.; Radasa
Dep. 46:2447:5; 47:1%#23.) All Plaintiffs were then turned over to the Sherit
Departmenfor booking, though noneasultimately prosecuted. JSUF{ 15-16, 18.)
No Sheriff's Department deputiegere part of the police line at the time Plaintiffs w|
arrested. I¢l. 1 14.)

. Procedural History

Plaintiffs filed the operative pleading in this action on March 29, 2agj#inst City
Defendants and County Defendan{SeeFourth Am. Compl.)Plaintiffs allege both stat
and federal claims against City Defendants. TbervantesPlaintiffs allege thg
ZimmermanandRadasa violatetheir rights by: (1) “preventing Plaintiffs from peacefd
assembling anywhere in the vicinity of the San Diego Convention Ce(@¢r<orcing
them to march half along Harbor Drive into Barrio Logan”; and'@®est[ing] Plaintiffg
arbitrarily.” (Id. 1 46.) They also allege that Zimmermdapproved and ratified th

unlawful arrests” and subsequent detention of Plaintiffid. { 49.) Plaintiff Peag

separatelyalleges that Zimmerman, Radasa, and Euler violated his rightg1by:

“preventing Plaintiff from peacefully assembling in a public forur(®) “actively

preventing Plaintiff from . . . monitoring police activities”; af3) “arresting him for doin

17cv1230/ 18cv1062
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so.” (Id. 1 86.)}! He claims that Zimmerman “ordered SDPD officers @iSD]deputies

to arrest” those in their immediate vicinity, Radasa “ordered the arrest of

4

Peas

specifically, and Euler arrested Pease, without probable cause, by violently attacking hi

(Id. 17 87-89.)

The Fourth Amended Complaistated eightausesf action(“Counts’) that were

subsequently modified by the Court’s July 29, 2019 Qnaaichgranteddismissal of tw(
of Plaintiffs’ claims against County Defendantsne for equitable relief and one f
violations of theFourth Amendment arising froRlaintiffs’ postarrest detention. Jrder
Granting in Part and Denying art Cty. Defs.” Mot. to Dismiss and Denying Pls.” M
for Leave to File a Fifth Am. Compl. (“Ord&e:Cty. Defs.’ Mot. to Dismiss”at 32 ECH
No. 122) The belowCountsare the gbject of the instant summary judgment motiong
e Countl: MonellClaim (All Plaintiffs against All Defendants)
e Count 2: Violation of First and Fourth Amendmen#2 U.S.C. § 1983 (Plaintif
Cervantes, Sanchez, Goodman, and Steinberg against Defendants Zimi

RadasaCinnamq and Gorg

e Count 3 Violation of Cal. Civil Code 8§ 51.7, 52.1(Plaintiffs Cervantes

Sanchez, Goodman, and Steinberg against Defendamtserman, Radasa, a
the City);

e Count 4 False Imprisonment California State Law Tort Claim (Plaintif
Cervantes, Sanchez, Goodman, and Steinberg against Defendants Zimi
Radasa, anthe City);

e Count 5 Assault and Battery- California State LawTort Claim (Plaintiffs
Cervantes, Sanchez, Goodman, and Steinberg against Defendants Zimi

Radasa, anthe City);

1In the Fourth Amended ComplairRlaintiff Peasealleges that he was “violently tackled” by D
Defendants even though, he claims, he was “not resisting in any way.” (Fourth Am.. §o&%)
Because Pease does not identify these Defendants or refer to any excessive force ktadnoisst]
Motion & Opposition the Courdoes not address an excessive force claim in this Order

-8-
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e Count 6 Negligence— California State Law Tort Claim (Plaintiffs Cervantes,
Sanchez, Goodman, and Steinberg against Defendants ZimmdRadasa, and
the City); and

e Count 7 Declaratory Relief (All Plaintiffs AgainsTity Defendants)

e Count 8: Violation of First and Fourth Amendmet2 U.S.C. § 1983 (Plaintiff
Pease against Defendants Zimmerman, Radasa, Cinnamo, anjd®uler

(SeeFourthAm. Compl; Order re Cty. Defs.” Mot. to Dismigs

The City Defendants and County Defendants filed their respective summar

judgment motions on September 20, 2019. (Oiys.’ Mot.; Cty. Defs.” Mot.) Plaintiffs
filed a single brief containing botineir joint Opposition to the motions and joint Crgss
Motion for Summary Judgment on November 5, 2019. (Pls.” Opp’'n & €vimdg The

County Defendants and City Defendants separately filed their combined Reply at

Opposition to Plaintiff's Cros#otion on December 10, 2019. (CBefs.’Reply & Opp’'n
to Pls.” CrossMot. (“Cty. Defs.” Reply & Opp’'n”), ECF No. 143; Citpefs.’ Reply &
Opp’'n to Pls.” CrosdMot. (“City Defs.’ Reply & Opp’n”), ECF No. 144.) Plaintifigintly
filed a Reply in support of therossMotion on December 23, 2019. (Pls.” Rephy&upp.
of CrossMot. (“Pls. Reply”), ECF No. 146.)
LEGAL STANDARD
“A party may move for summary judgment, identifying each claim or defense

the part of each claim or defersen which summary judgmeng sought.” Fed. R. Civ

P. 56(a). Summary judgment is appropriate under Rule 56(c) where the moving pa

demonstrates the absence of a genuine issue of material fact and entitlement to judgn

as a matter of lawSeeFed. R. Civ. P. 56(clCelotex Cop. v. Catrettf 477 U.S. 317, 322

(1986). A fact is material when, under the governing substantive law, it could affect tt

outcome of the caséAnderson v. Liberty Lobby, Ine@l77 U.S. 242, 248 (1986). A dispute

D

12 The Fourth Amended Complaint also named SDPD officer Tony Maraschiello asradBef, and h
was included in the Eighth Cause of Action brought by Plaintiff Pease. HowesdZpturt terminate
Maraschiello as a defendant at Pease’s request on July 29, 2019. (Order re Cty. Detig.Didatiss.)

|
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about a material fact is genuine if &levidence is such that a reasonable jury could 1
a verdict for the nonmoving partyIt. at 248.

A party seeking summary judgment always bears the initial burden of estab
the absence of a genuine issue of material faetotex 477 U.S. at 323. The moving pa
can satisfy this burden in two ways: (1) by presenting evidence that negates an
element of the nonmoving party’s case; or (2) by demonstrating that the nonmovir]
failed to make a showing sufficient to establish an element essential to that pasty

which that party will bear the burden of proof at tridtl. at 32223. “Disputes ove

irrelevant or unnecessary facts will not preclude a grant of summary judgritéit.’Elec|

Serv., Inc. v. Pac. Elec. ContractoAss'n 809 F.2d 626, 630 (9th Cir. 1987).

If the moving party meets this initial burden, the nonmoving party cannot
summary judgment merely by demonstrating “that there is some metaphysical doy
the material facts.”"Matsushita Electric Inds. Co., Ltd. v. Zenith Radio Cor@.75 U.S

574, 586 (1986)see also Triton Energy Corp. v. Square D,&®& F.3d 1216, 1221 (9th

Cir. 1995) (“The mere existence of a scintilla of evidence in support of thenneimg
party’s position is not sufficier). (citing Anderson 477 U.S. at 252). Rather, 1
nonmoving party must “go beyond the pleadings and by ‘the depositions, ans

interrogatories, and admissions on file,” designate ‘specific facts showing that th¢
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genuine issue for trial.”"Celotex 477 U.S. at 324 (quoting former Fed. R. Civ. P. 56(e))

see also Carmen v. San Francisco Unified Sch.,[8% F.3d 1026, 1031 (9th Cir. 20(
(holding that the district court “need not examine the entire file for evidence establi
genuineissue of fact, where the evidence is not set forth in the opposing pape
adequate references so that it could conveniently be found”).

When making this determination, the court must view all inferences drawn fr(
underlying facts in the light most favorable to the nonmoving p&8e Matsushitad75
U.S. at 587. “Credibility determinations, the weighing of evidence, and the draw
legitimate inferences from the facts are jury functions, not those of a judge, [when

she] is ruling on a motion for summary judgmenAfiderson477 U.S. at 255.
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ANALYSIS 3

l. City Defendants’ Motion for Summary Judgment

City Defendants move for summary judgment on Plaintiffs’ constitutional claims,

related municipal liability claims, various state tort leaims, and request for declarato
relief. For the reasons stated below, the C&RANTS IN PART and DENIES IN
PART City Defendants’ Motion for Summary Judgment.

A.  First Amendment Claims—42 U.S.C. § 1983¢ounts 2 and8)

Plaintiffs allege City Defendants’ conduct prevented them from peace
assembling near the Convention Cente(SeePls.” Opp’n & CrossMot. at 16;see alsc
Fourth Am. Compl. 11 46, 47, 49,-89.) Specifically, Plaintiffs argue that the crite

=

y

ably

ria

for an unlawful assembly no longer existed at the time City Defendants’ used a skirmis

line to enforce the dispersal order, and that their purported reasons for deitigmevent
the crowd from returning to the site where the unlawful assembly was deehaddted
Plaintiffs’ right to peaceably assembfe(Pls.” Opp’n & CrossMot. at 14.)

On summary judgment, City Defendants contend that they caused no constif
injury because the crowd refused to comply with a lawful order and continued to ¢
in violent acts. (City Bply at 1617.) They also move for summary judgment on
alternative basis that Chief of Police Shelley Zimmerman, Lieutenant Ricky Radaj

Officer Samuel Euler (“Individual City Defendants”) are entitled to qualified immuni

13 Regarding Defendants’ objections to the purported “facts” stated in Alirf@tifossMotion and
Opposition(ECF No. 139), the Eclaration of Bryan Pease (ECF No. 439and the Declaration of Dav
Myers (ECF No. 13), the Court did not rely on the content of any of these documents to mg
determinations contained herein. Therefore, City Defendants’ objections are moot

141n their summary judgment brief, Plaintiffs imply that City Defendants’ digpelescisions were basg
on the content of the crowd’s political messag8eg e.g.Opp’n & CrossMot. at 11 (alleging thg
“[SDSD]and SDPD acting in concert dispersed only the Bintinp protest area, including Plaintiffs, d
onto Harbor Drivé while the preTrump demonstrators were “left alone”). However, the C
previously denied Plaintiffs leave to amend their complaint to add viewgseagrtrdination claims.See
Cewvantes v. Zimmermamo. 17CV-1230BAS-NLS, 2019 WL 1129154, at *321, *13 (S.D. Cal
Mar. 12, 2019). Plaintiffs did not request reconsideration of this decision owathenove to revive thi
type of claim. Thus, the Court will not address a viewpoint discrimination claim omaynjudgment.

15 Plaintiffs are clear that their alleged constitutional injuries not stem from City Defendant
declaration of an unlawful assembly. (Opp’n & Cross-Mot. at 6, 13.)

-11 -
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1. Right to Peaceablgssemble

The First Amendment protects the right to peaceably assembly by ensur
freedom of individuals to associate for the purpose of engaging in protected S
Jefferson v. City of Fremgnio. G12-0926 EMC, 2013 WL 1747917, at *5 (N.D. C
Apr. 23, 2013) (citingsrace United Methodist Church v. City of Cheyerttel F.3d 643
658 (10th Cir. 200p; see also Givens v. NewsoRvp. 2:20CV-00852JAM-CKD, 2020
WL 2307224, at *7 (E.D. Cal. May 8, 202(Q]T]he freedom of association has largg
subsumed the freedom of assemblyaf)peal filed(9th Cir. May 19, 2020)

For this reason, the right to peaceably assemble requires that individuals in
its protection are “engag[ing] in some form of expression, whether it be public or pr
BoyScouts of Am. v. Dal&30 U.S. 640, 648 (200Gee alsdroberts v. U.S. Jayceek8
U.S. 609, 618 (1984)ecognizing right to associatéor the purpose of engaging in thg
activities protected by the First Amendmersipeech, assembly, petition for the redres
grievances, and the exercise of religion.”)Accordingly, a police officer violates

person’s First Amendment rights if, by his actions, he deters or chills the persontap

speech and such deterrence is a substantial or motivattgy fin taking the actions|

Hicks v. City of PortlandNo. CV 04825AS, 2006 WL 3311552, at *12 (D. Or. Nowv.
2006) (citingSloman v. Tadlogk1l F.3d 1462, 1469 (9th Cir. 1998endocino Envtl
Ctr. v. Mendocino Cty192 F.3d 1283, 1300 (9th Cir999)).

2. The Cervantes Plaintiffs’ First Amendment Claim

The Court first turns to whethéne Cervante®laintiffs have alleged a violation
their First Amendment rightsSee Cty. of Sacramento v. Lews23 U.S. 833, 841 n
(1998) (“[T]he better approach to resolving cases in which the defense of qu
immunity is raised is to determine first whether the plaintiff has alleged the depriva
a constitutional right at all.”) Considering the undisputed facts in the record, the (
finds the CevantesPlaintiffs had no First Amendment right to peaceably assemble
police began enforcing the dispersal order because that order was made pursueid

unlawful assembly declaration.
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Under California law, an unlawful assembly occurs “[w]henever two or more

persons assemble together to do an unlawful act, or do a lawful act in a violent, boistero

or tumultuous manner.” Cal. Pen. Code 8§ 407. Once an unlawful assembly is declare

municipal actors such as “the sheriff of the county and his deputies” must “go amg

ng tr

persons assembled, or as near to them as possible, and command them, in the name c

people of the State, immediately to disperde.”s 726.

It is undisputed here that police followed this protocol and had a basis for do
They made multiple unlawful assembly announcements between 4:30 PM and 5
stating that the assembly was unlawful, ordering the crowd to disperse, and thrg
arrest if the order was not followedSdeDefs.” Supp. Evid.Video Nos. 3, 4, 68; SDRO
Rep; seealsoSancheDep.31:23-25; GoodmarDep.38:1-25; Steinberdoep.39:14-16,
41:8-15 (testifying thatthey heardall or partof the declaration@andunderstoodhatthey
neededo leavethe area).) The Cervantedlaintiffs do not contestthatthey werestill in
theareaof theunlawful assemblat thetime the dispersakffort began.

The CervantesPlaintiffs hadno First Amendment right to remain in the area |
protest or ot after police issued an order to disperse and were violating the law by
so. See Hicks2006 WL 3311552, at *14citing Colten v. Kentucky107 U.S. 104, 10
(1972) (“Plaintiff had no protected First Amendmeight to enter the street in violatic
of a lawful order to disperse.”f;avanagh v. Humboldt CtyNo. C 974190 CRB, 1994
WL 96017, at *4 (N.D. Cal. Feb. 22, 1999) (finding that officers properly declarg
unlawful assembly and dispersed the crowd where plaintiffs failed to apply foree
permit), aff'd, 1 F. App’x 686 (9th Cir. 2001¥ee alsd’eople v. Uptgraft8 Cal. App. 3C

ng st
00 F

ateni

Df a

doin
0
n
)
2d ar

qui

Supp. 1, 5 (1970) (“The fact that people assert First Amendment rights does not place th

above the law and immunize them frameying state laws, so long as such state law

enforced fairly and without discrimination.”) (citing cas&s)lhus, once City Defendants

181 the context of a loitering ordinance, the Supreme Court has held that the Due Procss®{Qlag
Fourteenth Amendment protects an individual’s right to remain in a place of one’snghddse City 0

S are

Chicago v. Morales527 U.S. 41, 54 (1999). However, Plaintiffs do not raise a Fourteenth Amendmen

claim and instead proceed solely under the First Amendment. Therefore, the Court dolelsasst suc
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declared an unlawful assembhithe legality of which is not challenged tye Cervante
Plaintiffs—City Defendantshen “acted within the proper scope of their authority

dispersing the crowd,” which included Plaintifi€avanagh1999 WL 96017, at *4.
TheCervante®laintiffsalsoappeato arguethatoncetheyweremovedontoHarbor

Drive, the crowd no longercorstitutedan unlawful assemblytherebydivestingpolice of
lawful authorityto dispersehecrowd. (Pls.’ Opp’'n & CrossMot. at6.) In supportof this
notion, the CervantesPlaintiffs argue that “[tjhe only lawful basisfor declaringan
assemblyunlawful is widespreadriolenceor threatof widespreadsiolence.” (Id. at 14.)
This is a misstatemenof the law. The First Amendmentdoesnot prohibit dispersing
assembliesha areviolent, “posea clearandpresentdangerof imminentviolence,or . . .
violat[e] someotherlaw in theprocess’ Collins v. Jordan110 F.3d 1363, 13#¥2 (9th
Cir. 1996) (emphasis added)However, the CervantesPlaintiffs do not cite to any
authority—nor canthe Courtfind any—to supportthe propositionthatthey couldlawfully
remainin theareaof anunlawfulassemblydespitetheorderto disperse.Nor doesexisting
caselaw establishor evensuggestthatthe First Amendmentprohibitslaw erforcement
from enforcingadispersabrderunderthe circumstancepresentin this case

Thus,in theperiodfollowing theunlawfulassemblydeclaratioranddispersabrder,
theCervante®laintiffs’ hadno correspondindrirstAmendmentight to remainin thearea|
of the unlawful assembly. Accordingly, the CervantesPlaintiffs suffered no First
Amendmeninjury asamatterof law.

3. Plaintiff Pease’s First Amendment Claim

Peasis First Amendmentlaim occurredn adifferentfactualcontext. He wasnot
subjectto the bulk of thedispersakffort. City Defendantdegarthis effort atarounds:30
PM, and Peasetestifiesthat he did not arrive on the sceneuntil minutesbefore law
enforcementmade another unlawful assemblyannouncemenbn the Harbor Drive
overpass (SeePeasdep.22:24-23:1(testifyingthathearrivedonthesceneat6:30PM).)

a claim here.See Am. Fed’'n of LabeZongress of Indus. Org. v. City of Migr6b0 F. Supp. 2d 125
1274 n.7 (S.D. Fl. 2009).
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Evenviewingthefactsin alight favorableto Peasethereis no evidencecreatingamaterial
issue of fact that the effect of City Defendants’dispersalefforts on Pease’sFirst
Amendmentactivities were anything other than the unintendedconsequenceof an
otherwiseconstitutionajpoliceactionthatwasalreadyin progress C.f. IndexNewspapers
2020WL 4220820at*6 (finding seriougguestiongoingto themerits of FirstAmendment
retaliationclaim whereevidencedid not supportthatforce usedagainstplaintiffs wasthe
unintendecconsequencef crowdcontrol);seealsoBarneyv. City of Eugene20F. App’x
683,685 (9th Cir. 2001)(unpublished).

However, Pease also alleges that he was engagedn “constitutionally protected
conduct,”includingfilming law enforcementinforming policethattheywereviolating the
law, and asking how far they plannedto proceeddown Harbor Drive, before he was
arrested.(Fouth Am. Compl. 180-89.) Peasespecificallyalleges, in the contextof the
Bane Act claim, that thenSergeantRadasa‘targeted Peasefor arrest. . . dueto his
perceptiorof legitimacyasa City Attorneycandidateandthefactthathe wasstatingthat
whatthepoliceweredoingwasillegal.” (Pls.’ Opp’'n& CrossMot. at20.) Thereforethe
Courtunderstand®easdo allegethathis arrestwasin retaliationfor his speech.

It is undoubtedIythe casethat Peasavasengagedn activity protectedoby the First
Amendmenbeforehis arrest. He testifiedthathe arrivedat the eastendof HarborDrive
at 6:30 PM to “to documenthe police activity aswell asto engagen free speech”and
inform others,including the media,aboutthe lawfulnessof their actions. (PeaseDep.
22:24-23:6,35:22-36:4,54:22-55:15,56:20-25; PIs’ Supp.Evid., Video Nos. 34, 37.)
Pease’gight to verbally challengeand monitor police conductis a core constitutional
right. SeeCity of Houston,Tex.v. Hill, 482 U.S.451,462-63 (1987) (“The freedomof
individualsverbally to opposeor challengepolice actionwithout therebyrisking arrestis
one of the principal characteristichy which we distinguisha free nationfrom a police
state.”); see also Index Newspapers2020 WL 4220820, at *2, 5 (finding that legal
observerspresentat protests“for the purposeof documentingpolice interactionswith
protestersivereengagedn constitutionallyprotectedrirst Amendmengctivity).

-15 -
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Having establishedthat Peaseengagedin expressie conduct, two additional
elementanustbe satisfiedto prevailon aFirst Amendmentetaliatoryarrestclaim: First,
that the officers’ conductwould “chill a personof ordinary firmnessfrom future First
Amendmengctivity,” andsecondthattheofficers desireto chill his speeclwasabut-for
causeof the arrest. Laceyv. Maricopa Cty., 693 F.3d 896, 917 (9th Cir. 2012). The
SupremeCourt hasrecentlyclarified that but-for causationjn this context,requiresthe
plaintiff to “plead and prove the absenceof probablecausefor the arrest.” Nievesv.
Bartlett,  U.S.  ,139S.Ct. 1715,1724(2019). A plaintiff is not requiredto show
probablecauseif the plaintiff “presentsobjective evidencethat he was arrestedwhen
otherwisesimilarly situatedindividualsnot engagedn the samesort of protectedspeech
hadnotbeen.” Id. at1727.

PeasenustthereforeshowthatthenSergeanRadasanot only actedwith retaliatory
motive to suppressis speechput thatthis retaliatorymotive wasthe “but-for” causeof
his arrest. SeeHartmanv. Moore, 547 U.S.250,259-60 (2006) To thatend,Peaseites
to Radasa’destimonythat part of his probablecauseassessmenvas basedon Pease’s
audiblestatementaboutunlawful policeconductcoupledwith hissignidentifying himself
asacandidatdor City Attorney. (Radasdep.51:2-52:9.) Radasdestifiedthatthisgave
Peasecradibility with the crowd and effectively contributedto their defianceof the
dispersabrder. (Id.)

As explainedbelowin Sectionl.B.2.b.ii., however the Courtfinds that Peaséhas
not shown the absenceof probablecausefor his arrestbecauseCity Defendantshad
probablecauseto arrestPeasdor failing to disperse. Further,evenwhenconstruedn a
light mostfavorableto Peasethe evidencereflectsthat the motivationsof the arresting
officer, Euler, concernednly Pease’dailure to disperse Thenarrative in Pease’s arrg
report, completed by Euler, states that he was arrested for refusing to disperse
there were no other facts underlying Pease’s arrest. (Euler Dep—2®;P1:1528.)
Pease does not submit any evidentiary support to raise a genuine factual issue abol

motivations; indeed here is also no evidente suggesthat Euler heard Pease’s ver
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challenge to police or that he saw his sign for the City Attorney campaign, such {
reasons for executingpe arrest were based on Pease’s expressive con8aelNieves
139 S. Ct. at 1727428 (affirming summaryjudgmenton a retaliationclaim becausehe
recordcontainednsufficientevidenceof whatmotivatedthe arrestingofficer); Lozmanwv.

RivieraBeach  U.S. |, 138 S.Ct.1945,1953-54 (2018) (finding a plaintiff “likely

couldnothavemaintainedaretaliationclaim againsthearrestingofficer” whentherewas
“no showingthatthe officer hadany knowledgeof [the plaintiff’s] prior speech”). Thus,
it appeardease'was not arrestedor his speechhe wasarrestedor his conduct.” See
Blackmorev. City of Phoenix 126F. App’x 778,781 (9th Cir. 2005)(unpublished]citing

Whrenv. United States517U.S.806,812(1996)).

Lastly, Peasehas not shown that the exceptionto the “no probable cause”
requirementappliesin this case. He proffers no objective evidencethat police have
“typically exercise[d}heirdiscretion’notto arrestotherssimilarly situatedo Pease-that
Is, individuals such as legal observerswho publicly challeng police conductin their
capacityasattorneys.ld.

Thus, the Court finds that no reasonablejury could find that Pease’sFirst
Amendmentightswereviolatedby City Defendants.

4. Qualified Immunity

To overcome the heavy burden of qualified immunity, Plaintiffs must show thg
the official violated a statutory or constitutional right, and (2) that the right was ¢
established at the time of the challenged condu&sficroft val-Kidd, 563 U.S. 731, 73
(2011). Because the Court finds ttiet factual record, evemhen viewed most favorab
to Plaintiffs,fails to demonstrate a constitutional violation of their First Amendment r
as a matter of law, City Defendants aret&edito qualified immunity on the first prong
this analysis alone. Moreover, eventhie Cervantes Plaintiffs had made a colorg
constitutional claim as a matter of latlereis no clearly establishedaw that the useof

the skirmish line to dispere Plaintiffs over a mile—executedpursuantto an unlawful
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assemblydeclaration(the validity of which is not at issug—violates First Amendment
rightsto speechandassembly.

“A clearly establishedight is onethat is sufficiently clearthat every reasmable
official would haveunderstoodhatwhatheis doingviolatesthatright.” Mullenixv. Luna,
__U.S._ ,136S.Ct.305,308(2015)(quotationomitted). “The thresholddetermination
of whetherthelaw governingtheconductatissueis clearlyestablisheds aquestionof law
for thecourt.” ActUp!/Portlandv. Bagley 988F.2d868,873(9th Cir. 1993). Theinquiry
requirescourts to determineif “the violative nature of particular conductis clearly
established,id. at 742,andtherefore‘must beundertakenn light of the specificcontext
of thecasenotasabroadgenerabproposition” Saucierv. Katz, 533U.5.194,201(2001).

“Clearly established law” does notquire“a casedirectly on point, but existing
precedentmust have placed the statutory or constitutionalquestionbeyond debate.”
Ashcroft 563 U.S. at 741. “It is the plaintiff who bears the burden of showing that
rights allegedly violated werel&arly established.”Shafer v. Cty. of Santa Barbar@68
F.3d 1110, 1118 (9th Cir. 201{yuotations omitted). A plaintiff must “point to”
controlling caseauthority—eitherfrom the Ninth Circuit or SupremeCourt“or otherwise
.. .embracedy a‘consensusbf courtsoutsidetherelevanturisdiction” to showthatthe
rightis clearlyestablished.Sharpv. Cty. of Orange 871F.3d901,911 (9th Cir. 2017).

(a) Dispersal Down Harbor Drive

Therelevant question here is whether a reasonable officer, tfieasircumstances

could have believed the dispersal efforts were lawful, “in light of clearly establishe
and in the information the . . . officers possessdhbxv. Southwest Airlinesl24 F.3d
1103,1108(9th Cir. 1997) citation and quotationshaitted).

As aforementionedpolice arepermittedto enforcea dispersabrderif anunlawful

assemblydeclarationvasproperlymade. The Cervantes?laintiffs havenotidentifiedany

controlling precedent-andthe Courtknowsof none—circumscribinglaw enforcement’s

ability to forcibly disperseacrowdafteranunlawfulassemblys declaredvhenthecrowd

doesnot voluntarily comply. SeeSharp 871 F.3dat911. Because there is no bindil
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authority limiting the scope or extent of police authority to enforce a lawful dispersa
in the First Amendment contekt the Court cannotconcludethatit would be clearto a
reasonablefficer thattheenforcemenéctiontakento dispersePlaintiffs onthedayof the
rally violatedtheir right to peaceablyassemble SeeSaucier 533U.S.at 201. As such,
City Defendantsareentitledto qualifiedimmunity for this conduct.
(b) First AmendmenRetaliation

As to Pease’sFirst Amendmentretaliation claim, the issue of whethera First
Amendmentetaliatoryarrestclaim may lie evenif probablecauseexistedfor the arrest
wasunresolveduntil the SupremeCourtissuedNievesin 2019,threeyearsafter Pease’s
arrestin thiscase SeeWilsonv. Layne 526U.S.603,614(1999)(“Sincethepoliceaction
in this caseviolated petitioners’Fourth Amendmentright, we now mustdecidewhether
thisright wasclearly establishedt thetime of the search”) (emphaisadded). In fact, in
a casepredatingPease’sarrest,the SupremeCourt had grantedqualified immunity to a
police officer in similar circumstancesn the groundthat “it wasnot clearly establisheq
thatanarrestsupportedy probablecausecouldviolatetheFirstAmendment.”SeeReichle
v.Howards 566U.S.658,663(2012). Thus,City Defendantarealsoentitledto qualified
immunity for Pease’s-irst Amendmentlaim.

Accordingly, the Court grants summaryjudgmentin City Defendants’favor on
Plaintiffs’ First Amendmentlaims.

B. Fourth Amendment Claims—42 U.S.C. § 1983Gounts 2 and8)

Plaintiffs allege that both City Defendants’ forcible movement of the crowd ¢
Harbor Drive and Plaintiffs’ subsequent arsasifringed on their Fourth Amendme
rightsagainst unlawful seizuresPI§.’ Opp’n & CrossMot. at 16-17;see alsd-ourth Am.
Compl. 11 46, 886.) City Defendants move for summary judgment on Plaintiffs’ F¢

Amendment claims becauyskey arguePlaintiffs have not stated a violation of their rig

17The Gurt recognizes that there are several limitations to enforcement of a poliasalispéer in thq
Fourth Amendment excessive force context, a claim which is not raised actiois.
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and the officers are entitled to qualified immunitilefn.of P. & A.in supp. of City Defs.
Mot. (“City Defs.” Mem. of P. & A.")at 2-3, ECF No. 1261.)

The Courtagain turns towhether Plaintiffs constitutional claims withstan
summary judgment before turning to Defendants’ qualified immunity defé&se Lewis
523 U.S. at 841 n.5. The Court considers the “forced movement” seizure claim on
the Cervantes Plaintiffss@laintiff Pease was not present at the time of the dispersal
Harbor. The seizure claim based on arrests is discussed as to all Plaintiffs.

In order to prove City Defendants deprived the Cervantes Plaintiffs of their R
Amendment right to be free from an unreasonable seizure, Plaintiffs must shg
Defendants seized each Plaintiff's person; (2) in seizing each Plaintiff's person, Def¢
acted intentionally; and (3) the seizure was unreasonBbtaver v. Cty. of Inyp489 U.S)|
593, 596 (989).

1. Whether a Seizure Occurred

For a “seizure” to have occurred, “there must either be some application of p
force, even if extremely slight, or a show of authority to which the subject yig
Californiav. Hodari D, 499 U.S. 621, 626 (19919ee also Terry v. Ohi®@92 U.S. 1, 1¢
n.16 (1968) (“Only when the officer, by means of physical force or show of authorit
iIn some way restrained the liberty of a citizen may we conclude that a ‘seizur
occurred.”). Courts must consider, “in view of all of the circumstances surroundi
incident,” whether “a reasonable person would have believed that he was not free tg
United Statey. Mendenhall446 U.S. 544, 554 (19809eeFlorida v. Bostick 501 U.S,
429, 439 (1991) (“[A] court must consider all the circumstances surrounding the enc
to determine whether the police conduct would have communicated to a reasorsst
that the person was not free to decline the officers’ requests or otherwise termir
encounter.”).

The Ninth Circuit has adopted a fivfactor test to determine whether a reason

person would have felt “at liberty to ignore the police presence and go abbusimess”

“(1) the number of officers; (2) whether weapons were displayed; (3) whethectheésr|

-20 -

17cv1230/ 18cv1062

d

ly as

dowi

fourtl
W: (:

sndar

NySIC:
2lds.”
D
v, ha
e’ he
ng th

leav
count
b pe

1ate t

able




© 00 N oo o b~ w N P

N NN NN NN NN R P P R R R R R R,
® ~N 6o K W N B O © m N &0 ;N W N RO

occurred in a public or nepublic setting; (4) whether the officer's officious
authoritative manner would imply that compliance would be compelled; and (5) w
the officers advised the detainee of his right to terminate the encoubli@téd Statey.
Washington387 F.3d 1060, 1068 (9th Cir. 2004) (cit@ghorhaghe v. INS38 F.3d 48§
(9th Cir. 1994)).
(a) Forced Movemeribown Harbor Drive

Here,the Court findghat thefacts, when viewed most favorably to the Cerva
Plaintiffs, raise a genuine issue as to whetheirfdhable dispersal down Harbor Driy
constituted a seizure.There was a substantial police presence during the disp
including multiple law enforaaent agencies.(See Zimmerman Dep. 38:289:8
(testifying that California Highway Patrol, several cities’ police departments, ar
Sheriff's Department were part of the “unified command”); Radasa Dep.-418187:8-
9 (noting CHP’s presence in the arga)aw enforcement also appeared armed, equij
with batons, and possessed and uke=d lethal munitions” to enforce dispersdbeg, e.q.
Defs.” Supp. Evid., Video No4; Lt. Sharki’'s Timeline(indicating “OC Spray” an(
“pepperball’ deployment at various points during dispers&lhjle it does appear that tf
entirety of this encounter took place on a public roadwayntiffs’ testimony reflects thg
police were conducting themselves, at this point, in a manner that Plaintiffs unders
compé compliance. $ee, e.g.Steinberg Dep. 49:120 (testifying that he did not as
officers to return to his car because “they were in formation” and “seemed
aggressive); Cervantes Dep. 32:324 (testifying that he “followed directions” af
proceededdown HarborDrive).) Lastly, although City Defendants emphasize that
crowd could have terminated the encounter by proceeding further down Banrthe
Court again notes that the record does not reflect that the police instructed the crov
so before the second set of unlawful assembly declarations was announced arol
PM.
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The Courtfinds that a reasonable jury could conclude the evidence demonstrate

Plaintiffs were seizedf
(b) Arrests

Plaintiffs also allegehat City Defendants violated their Fourth Amendment rights

by arresting them without probable cause. It is\@sthblished that an arrest constitutes a

seizure under the Fourth AmendmeHbdari D., 499 U.S. at 624 (identifying an arrest

as

“the quintessential ‘seizure of the person’ under our Fourth Amendment jurisprudéence”

“A warrantless arrest of an individual in a public place for a felony, or a misdem
committed in the officer’s presence, is consistent with the Fourth Amendment if the
Is supported by probable causé/aryland v. Pringle 540 U.S. 366, 370 (2003).

2. Whether the Seizurédere Unreasonable

Even if Plaintiffs were seized, howevére undisputed facts fail to demonstritat
City Defendants’ continued dispersal effort following the unlawful assembly decla
was unreasonabks a matter of lawSee Brower489 U.S. 593 at 599 (“‘Seizure’ alo
Is not enough for § 1983 liability; the seizure must be ‘unreasonablé&€nerally arrestg
and seizures that fall short of technical arrestsremsonable only ithey arebased or
probable cause that a crime was committed or is being commidtataway v. New Yoyl
442 U.S. 200, 214 (1979) (“For all but those narrowly defined intrusions, . . . seizu
‘reasonable’ only if supported by probable cause.”).

“Probable cause exists when, ‘under the totality of the circumstances known
arresting officers, a prudent person would have concluded that there wasraldabilgy
that [the defendant] had committed a crimeJhited States. Pannel] 28 F. App’x 696
698 (9th Cir. 2002) (unpublished) (quotibgited Statey. Smith 790 F.2d 789, 792 (91

18 Courts in this circuit have reached the same conclusion under very factually singilemstancesg
finding that “physically moving certain plaintiffs and circumscribing the aresn@fement of othe
plaintiffs” constitutes a seizurésee Coles v. City of Oaklando. C032961 TEH, 2005 WL 8177790,
*1 (N.D. Cal. Apr.27, 2005) (finding Fourth Amendment seizure claim withstood dismissal whigze
used force to move plaintiffs as part of police’s cresaditrol or crowddispersal tacticsMarbet v. City

eanc

arre

ratior

ne

[

res a

to tf

h

I
At

po

of Portland No. CV 021448HA, 2003 WL 23540258, at *10 (D. Or. Sept. 8, 2003) (denying dismissal

of Fourth Amendment seizure claim where defendants admitted to using pepper spray ieatfphyes
to physically move protesters 120 feet to create a larger entryway to the street)
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Cir. 1986)). Generally,rmpbable cause requires “a reasonabtmugd for belief of guilt
and that the belief of guilt must be particularized with respect to the person to be s
or seized.” Id. at 371 (citingBrinegar v. Lhited States338 U.S. 160, 175 (1949) a
Ybarra v. lllinois 444 U.S. 85, 91 (1979)). To determine if probable cause was estal
at the time of the arrests, the Court must examine the events leading up to the ari
decide “whether these historical facts, viewed from the standpoint of an obje

rea®nable police officer, amount to . . . probable cause” to arrest Plaintiffs for fail

parckh
nd
nlishe
ests
ctivel

ng tc

disperse under § 4095ee Ornelas v. U.S517 U.S. 690, 696 (1996). “Probable cause

must exist from facts and circumstances known to the officers at the monesnesif”

United States. DelgadilloVelasquez856 F.2d 1292, 1298 (9th Cir. 1988).
Defendants argue summary judgment is appropriate because there is no di

fact that probable cause existed to arrest Plaintiffs for violatindoGah Penal Codes

409. This statute provides:

Every Berson remaining present at the place of any riot, rout, or unlawful
assembly, after the same has been lawfully warned to disperse, except publ
officers and persons assisting them in aftempting to disperse the isame,
guilty of a misdemeanor.

Cal. Penal Code § 409. This code sectipplies tobystandersas well as participants
an unlawful assemblySeeDubner v. City & Cty. of San Francisc266 F.3d 959, 96
(9th Cir. 2001) (citingPeople v. Andersonll7 Cal.App. Supp. 763, 769 (193
(distinguishing between § 409, which applies to “every person . .. who remains at tf
of assembly, after the proper warning, although he may not have participated
assembly” and 8 416, which requires unlawful purpose and applies to “on
participators”)).

The objective of this statutory provision “is to enable law enforcement office
defuse riotous situations by ordering persons to remove themselves from the area

any need to distinguish between tlmters and bystanders whose very presence aggrad

the problem of restoring tranquility People v. Ciprianil8 Cal. App. 3d 299, 309 (1971).

Therefore, “[t]heres no requirement that a defendant actually participate in the r
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unlawful assembly in order for him to be guilty of violating this sectidd.” A violation
of 8 409requiresonly “that the scene in question was the place of a riot or of a rout

an unlawful assembly; that the petitioners, along with the other persons present, h

or of
ad be

lawfully warned to disperse; and that the petitioners heard the warning and fajiled

disperse.”In re Wagner 119 Cal. App. 3d 90, 105 (Ct. App. 1981).

The Court must therefore determine whether City Defendants had probable o
seize Plaintifs for violating 8 409. The existence of probable cause to arrest is gel
an issue for a jury; summary judgment is only appropriate if no reasonable jury col
an absence of probable cause under the f&asho v. United State39 F.3d 14201428
(9th Cir. 1994). “In making the probable cause determination,” the Court Vidne:
evidence in the light most favorable to the party opposing summary judgraentfiis
case, Plaintiffs.Id.

(a) Forced Movemeribown Harbor Drive

The CervantePlaintiffs challenge the extent of the dispersal, arguing thatwbe
hour long effort that continued for a mile down Harbor Dmxges not warranted given tl
relatively calmnature of the crowd. (Pls.” Opp'n & CrossMot. at 6, 9, 13.) City
Defendants claim thahe skirmish line was necessary because the crowd conting
violate the dispersal order and were being “violent and assaultive” toward offiCatg.
Defs.” Mem.of P. & A. at 34.) In the situation at bar, police would have required prok
causea believe that Plaintiffs had failed to disperse before taking action to forcibly
them down Harbor.

Even under an examination of the record most advantageous to the Ceg
Plaintiffs, the Court concludes no reasonable jury could find an absence of probab

for the initial push down Harbor DriveFirst, the Cervantes Plaintiffs were all preser]

the scene of a protest at the time it was declared an unlawful assembly; most @f¢he

heard the unlawful assembly declaratig6eeSancheDep.31:23-32:23(testifyingthat
sheheard‘severalannouncementsiboutthe unlawfulassembly)GoodmarDep.30:3-6,

38:1-25 (testifying that he heardannouncementby the police and understoodhat he
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neededo leavethearea);SteinbergDep. 39:14-24 (testifying thathe was“[b]etweenthe
ConventionCenterand wherethe buildingsto the city started”when he heardthe first
unlawful assemblyannouncement$0:13-16 (recaling beingtold he neededo leavethe
areaor be arrested)y® Second, itis undisputed that they were all in the area where
unlawful assembly had been declared until the skirmish line was formed to fq
disperse individuals down Harbor Drive.

A separate question, however, is whetherCervantes Plaintiffs had an opportur
to leave the arebefore they were corralled onto Harbor Drive along with the rema
crowd Some ase law specifically concerning dispersals of unlawful assesnhdie
concludedhat probable cause for failure to disperse exists only where the dispersd
was lawful and where individuals have a chance to disp&seBarnham v. Ramsey34
F.3d 565, 575 (D.C. Cir. 2006) (“|W]hen compelling circumstances are present, the
may be justified in detaing an undifferentiated crowd of protestors, but only g
providing a lawful order to disperse followed by a reasonable opportunity to compl
that order.”)see alsWash. Mobilization Committee v. Cullina®6 F.2d 107, 121 (D.(
Cir. 1977) (“If all members of a group are arrested the prosecutor may well be
prove, by the testimony of policemen who were at the scene, that there was prabsd
to believe that the group as a whole was violating the law . . . by remaining on th{
after reasonable notice and opportunity to disperséynns v. City of Seattl€14 F.
App’x 655 (9th Cir. 2006) (unpublished) (finding probable cause for arrests where
reasonable for officers to have believed there was a “fair probability” the plaintiffs
dispersal orders and failed to complgven if the officers were not aware if plaintif
intentionally refused to do sewhere the plaintiffs acknowledged that exits were avail
and others were able to dispergdickey v. City of SeattldNo. C00-1672 MJP, 2006 WI

19 Cervantes alleges that he did noahthe unlawful assembly declaration, although the person h
with, Nancy Sanchez, testified that she heard several. (Cervantes Depl89:1Hven if Cervantes hag
not heard the declarations, police had a fair probability of believing that Cerveadekeard thg
announcement given his presence at the sc8ee.Lyons v. City of Seajtl@14 F. App’x 65565758
(9th Cir. 2006) (unpublished).
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3692658, at *9 (W.D. Wash. Dec. 13, 2006) (noting, in dicta, that if officers issue ar|
to disperse, and if individuals remain in the area thereafter, “the officers would ha
circumstantial evidence supporting an individualized suspicion that each of the ren
class members were not [lawfully present] and were knowledgeable about their viol3

The Cervantes Plaintiffs each claim that they tried to leave the area but wers

prevented from doing so by law enforcement or instructed by officers to wade

Cervantes Dep. 31:122; Sanchez Dep. 33:b1; Steinberg 42:4; Goodman Dep.

35:16-18; 64:4-13.) However, the Court notes that Plaintiffs do not specify when
tried to leave the area or claim that they did not have enough time to leave.
Further undisputed evidence showet there was a reasonable opportunity to I¢
the area, as most peopiad left during the period after the unlawful assembly was deg
and before the skirmish line formed to funnel individuals onto Harbor D{seeSharki
Dep. 37:1638:1; 38:5-14;62: 21-23 (stating that people had the ability to leaxand did
leave—through the “large gaps” by a utility box and near “the area along the t
platform where there’s no law enforcement presén@@mmerman Dep. 71:710, 19-25;
75:5-7 (testifying that most people “peacefully left” in “pretty short order” after
numeous dispersal orders were give@jnnamo Dep. 93:122; 94:8-17 (testifying that

1 orde

ve .

nainir

Ation’

2 eith
(

they

pave

lared

rolley

the

people left the area after the first unlawful assembly announcement and “everywhere

between up to the point where we actually started forcibly moving people” and tf
crowd became “much smaller” as a resudge alssSDRO Rep Eventhe Cervante
Plaintiffs describe the crowd size around this time as “relatively sm@hs.” Opp’'n &
CrossMot. at 10.) This is corroborated by the bealgrn camera and ABLE footag
Based on the timestampd6 minutes elapsed between the first unlawful assel
declaration (4:30 PM) and law enforcement’s initial attempts to corral the crowd
Harbor Drive (5:16 PM), and aerial footage of the crowd shows that it became sulbgt
smaller over this period. (Defs.” Supp. Evid., Video No. Sge Duclos v. TillmarNo.
14-CV-149BAS (KSC), 2016 WL 8672917, at *2 (S.D. Cal. Mar. 11, 2016) ([T
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existence of unambiguous video footage can alter how the district court assefaets
of the case.”) (citingcott v. Harris 550 U.S. 372, 38@1 (2007))°

Lastly, no testimony was elicited identifyitige specific officers who had deni

the Cervantes Plaintiffs the ability to leave the area in the first.p(&s=Cervantes Dep.

29:2-6; Sanchez Dep. 33:41; Steinberg 42:14; Goodman Dep35:106-18 (identifying

various individuals as “officers,” “guards,” “the police,” “cops,” and “law enforcemgr|
While ocourts can, in certain circumstances, look to the “collective knowledfj&lll ¢
officers in assessing the totality of circumstances for probable cause determji
United States v. Bertran826 F.2d 838, 845 (9th Cik991) this requires either an ongoi
investigation where law enforcement officers may not expliaiynmunicate fact
independently learned, or, where no investigation is ongoingg tekeommunication o
key facts underlying probable cause between those with direct knowledge an(
conducting the seizureUnited States v. Villaseno608 F.3d 467, 475 (9th Cir. 201
(quoting United States v. Ramire#a73 F.3d 1026, 1032 (9th C2007))?* “In both
situations, collective knowledge may be imputed only if there has been
communication among agentdd.

This collective knowledgeloctrine simply does not apply to the instant facts. F

there is no evidence that any of the law enforcement officers in this situatiofwaekang

the

D
o

it”
D
natior
g

S
i
1 tho
0)

som

First,

together in an investigation.Seeid. Second, there is no evidence of communications

between the unidentified officers with knowledge tihat CervanteRlaintiffs were trying

to leave and officers who were involved in deciding to use the skirmish line to

20 Notably, Radasa testified that SDPD was not responsible for sealing off adtessitte streets; rathe
he testified that he believed California Highway Patrol had lined those streets vatimitsersonnel.

(Radasa Dep. 11:23-12:23; 57:6-9.)

21 In Villasenor, the Ninth Circuit applied this doctrine to the inverse arguméimat the collective
knowledge doctrine should apply to show that the requisite knowledge for a seizmat didst. A
defendant claimed that an ICE officer who conducted a stdpsofehicle could not have reasona
believed his car contained drugs because he “knew or should have known” that the dog who si
car at the border during secondary inspection with CBP failed to alert. 608 Bl afthe court foun
that the doctrine did not apply because there was no evidence of an investigateenkéevICE an
CBP officers or that the ICE officer stopped the defendant at CBP’s direddiocst 475-76.
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dispersal.Seedl. at 476 c.f. Merritt v. Ariz, 425 F. Supp. 3d 1201, 1215 (D. Ariz. 20
(declining toapply the collective knowledge doctrine to establish probable cause wh
government failed to “identify any officer” who had the requisite knowledge befo
plaintiff's arrest that could then “be attributed to all of the officer&i)fact, Zimmerman
testified that she “had no information” that the members of the remaining crowd hag
time made any request to return to their car and intended to leave. (Zimmerma
116:24-117:4; 138:2324, 139:1217.)

Thus, the undisputed facts demonsérahatprobable causexistedfor the initial
seizure effected by the skirmish liaedwas therefore reasonable.

(b) Arress

Because the totality of circumstances leading up to the arrests of the Ce

Plaintiffs and Pease are slightly different, the Court addresses each separately bel
I.  Cervantes Plaintiffs

On the factual record presented by the pariesasonable factfinder could concld

only that City Defendantsnade an “entirely reasonable inferendkat the Cervantes
Plaintiffs had refusedtdisperset the time of their arrestSee Pringle540 U.S. at 586.

As stated abovaet is undisputed thathe Cervantes Plaintiffs remained at the scene g
unlawful assembly after the dispersal order was issued. Further, Plaintiffs havedt
that they remained with the crowd, and even close to the skirmish line itself, dur
dispersal effort. Steinberg stated that he and Goodman did not disperse furthg
Harbor Drive because they wanted to remain close to their car, which was parke
opposite direction. JeeSteinbergDep. 48:243:5.) Cervantestestified that he and
Sanchestayedby the reportersvho hadnot dispersedecausehey felt thatit would be
safe. (SeeCervantedPep.69:13-14.) Radasdestifiedthatfrom his perspectivepeople
whoremained'in close proximity to the policefere“*demonstrat[ingtheir unwillingnesg
to abide by an unlawful assembly ordarid were consequently arrestgtRadasaDep.
76:2124.)
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The Ninth Circuit's unpublished decision iayons is instructive. Plaintiffg

challenged their arrests for failing to disperse, alleging that “they did not hear the
until it was too late to comply.” 214 F. App’x at 657. The Ninth Circuit affirmed
district court’s grant of summary judgment on the issue of probable .c&secifically,
the court found that it was reasonable for officers to have believed there was
probability” that plaintiffs “had heard dispersal orders with which they could
complied” and nonetheless “voluntarily disobeyedId. The Court held that thi
establishes the necessapbable cause to arrestlividualsfor failing to disperse “eve
though the police do not actually see or hear (or otherwise know) that any individual
intentionally refused a dispersal ordeld. at 657582 Similarly, herea reasonable jur
mustfind thatthe arresting officers had a “fair probability,” based on the aforement
circumstancef believing that the Cervantes Plaintiffs had heard the dispersal ara¥
voluntarily disobeyed.See Blackmorel26 F. App’x at 781 (finding probable causeg
arrest for failure to disperse whettee plaintiff “admit[ted] he did not leave the ar{
voluntarily after repeated requests by the officers to do so and was “part of a large
some members of which “were throwing bottles and rocks at the officers”).

And again, as aforementioned, the collective knowlattgdrine does not apply t
divest Individual City Defendants of probable cause to believe the Cervantes PI
were violating the dispersal ordeseeSection 1.B2.a., supra There is no evidence in t
record that Zimmerman, Radasa, or Euler knew that the Cervantes Plaintiffs had
leave the scene earlier and were prevented from doing so. Indeed, City Defenda
produced testimony that th&Sergeant Radasa, who ordered the arrests of the Cer
Plaintiffs, believed they were intentionally refusing to comply with the order to disj
(SeeRadasa Dep. 76:21 (testifying that after police had issued “several orders . . . I

only the lieutenant but also our air units” and “in two different languages,” peopl¢

22 In Lyons the plaintiffs acknowledged that exits were available and others were able to disgpheas
657. Here, Plaintiffelaim that they were denied access to exits but do not contest that others w
to leave. As the Courhas previously pointed out, tivedeofootage reflects that many people were §
to leave before police began to corral the remaining crowd onto Harbor Drive.
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were assaulting officensith rocks and those who were “stop and go” were perceived as

uncooperative and arrested).) Therefons,undisputed in the record that the facts known

to the officers at the time of arrest were simply that the Cervantes Plaintiffs had nc

dispersed from an unlawful assembly despite several orders to d8esoDelgadille
Velasquez856 F.2d at 1298.

Therefore,a reasonable jury could not find the arrests unsupported by probabil

cause. The evidence is undisputed thaotfieersdrewthe reasonable inference that th
individuals, who they believed were already acting in defiance of the dispersal ordeg
continuing to do so at the time of their arreSee Ornelash17 U.S. at 696The Cervante
Plaintiffs have not adduced evidence raising a question of fact as to whethg
Defendants could reasonably draw this infererBecauseno reasonable jury could fir
an absence of probable cause under these facts, summary judgment is appropria
issue SeeGashq 39 F.3d aii428.
ii. Plaintiff Pease
As aforementioned, Plaintiff Pease did not join the crowd on Harbor Drive unti
PM, about 20 minutes before his arrest. Another unlawful assembly declaration wg
minutes after his arrival, with a corresponding order to dispe&eeDefs.” Supp. Evid.
Video No. 15.) However, as raised in Section I3A.supra Peaseappeas to state thal
Radasa’s decision to arrd3tasevas motivated by an intent to chill his constitutiong
protected speechP(s.” Opp’'n & CrossMot. at 20.)
Therecordincludesthefollowing depositiontestimonyin which Radasalaboratec
ontheprobablecausdor arrestingPease:
| alsoobservedyou halting and stoppingand not continuouslymoving, . . .
you wereactively disobeyingour orderto disperseproperlyin the way that
we saw fit, aswell asyou hadthe opportunityto leave.. . .[T]he [probable
cause)wasalsosubstantiatedby the fact thatwe gavenumerousnpumerous
orders,coupledwith thefact thatyou werealso,in my opinion,encouraging
the otherpeople,nciting themto continuewith their actionsaswell, because
thetywerelooklng atyou. You havea political sign, like you said. It says
“City Attorney.” You heardon the previousvideo that somebodyyou said
they thoughtyou were the City Attorney and made a remark about that

afterwards.Thatgivesyou somecredibility, in my opinion. Soyour verbal,
you know, cuesto themandyour verbalwordsto themis substantiatingheir

-30 -

17cv1230/ 18cv1062

ese

r, we

UJ

or Ci
d

e on

| 6:3C

IS M3

ally




© 00 N oo o b~ w N P

N NN NN NN NN R P P R R R R R R,
® ~N 6o K W N B O © m N &0 ;N W N RO

justificationfor stayingthereandcontributingto themdoingwhattheywere
d(_)lng_. Socoupledwith all of thosetakeninto considerationthefactthatyou
still did not leavewhenyou shouldhaveleft, | believetherewas probable
causeo arrest.

(RadasaDep.51:2-52:9.) Thus,Radasaasedhis orderto arrestPeaseon both Pease’s

apparentefusalto dispersan compliancewith alawful orderandon Pease’gurported
expressiveonduct.

Pease’sapparenfailure to dispersecreatedprobablecau® for Pease’sarrest. The
undisputedracts showthat an objectively reasonablefficer would havebelieveda fair
probabilityexistedthatPeasavaswillfully failing to disperse.SeeSmith 790F.2dat 792.
At the time Peasearrived, law enforcemenhad beenengagedn a two-hour action to
dispersdhe crowdandhadno reasorto believePeasavasnot partof thatoriginal crowd.
SeelLyons 214F. App'x at657-58 (finding probablecausesxistedfor arrestingorotestors
for failing to dispersewhere police reasonablybelieved plaintiffs taking part in the
collectiveconductof agroupwerenot “strangergor evenlatecomersjo the protest”and

had “heard dispersalorderswith which they could havecomplied”). And again,Euler

testified that his sole motivation for arrestingPeaseon Radasa’'sorderswasfor Pease’s

refusalto disperse.(EulerDep.20:11-15;21:15-28.)

Becauserobablecauseexistedfor the arrest,Radasa’possiblemixed motive for
arrestingPeases not sufficientto establisra Fourth Amendmenviolationin this context
SeeHartman 547 U.S. at 259-60 (recognizingthat althoughit “may be dishonorablgo
actwith anunconstitutionamotive,” an official’'s “action coloredby somedegreeof bad
motive doesnot amountto a constitutioral tort if that action would have beentaken
anyway”); seealso PerezCruzv. Barr, 926 F.3d 1128,1138-39 (9th Cir. 2019) (“[I]f a
seizureis supportedby probable cause,‘[tlhat action [is] reasonablewhatever the
subjectivantentmotivatingtherelevan officials.”) (quotingAshcroftv. al-Kidd, 563U.S.
731,736(2011)).

Thus, the Court finds no reasonablgury could find, on the facts presentedthat

Pease’arrestwasunsupportedy probablecause.
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3. Qualified Immunity

City Defendants are agaémtitled to qualified immunity on all Plaintiffs’ unlawf
arrest claims. The Cervantes Plaintiffs have failed to show that their Fourth Amer|
rights in this context were violatdzecause the undisputed facts show that officers
probable cause to arrest them for failing to dispekdereover,Plaintiffs havepointedto
no clearly established law that offiseanust make an individualized inquiry as to whet
each member of a crowd had a reasonable opportunity to disperse before thehai$i
probable cause to arrest someond#&iing to do so In fact, existing case law makes cl
that “[clonclusive evidence of guilt is not necessary to establish probable ¢
McKenzie v. Lamb/38 F.2d 1005, 1008 (9th Cir. 1984). Moreover, by nature of bei
issue of first impressiooutside the excessive force context, the scope of the dis
order, even if unreasonable, cannot be said to have been clearly established at th
was issuedSee Gray v. HarrisNo. CV 1700083H-BMM-JTJ, 2019 WL 6842517, at ¥
(D. Mont. Nov. 7, 2019jciting Entler v. Gregoire 872 F.3d 1031, 1044 (9th Cir. 201
(finding that regarding an issue of first impression, “a reasonable official would no
necessarily understood that they were violating a constitutionally protected right”).

As to Peaseit wasclearlyestablisheatthetime of his arrestthatofficerscouldnot
arresindividualsfor engagingn expressiveonductf theydonototherwisehaveprobable
causehatacrimehasbeenoris beingcommtted. SeeTaylorv. VanGeseyNo. C185682
BHS, 2019WL 4980436.at*7 (W.D. Wash.Oct. 8, 2019)(citing Hill, 482U.S. at 462-
63) (“Arrest only on the basisof protectedspeechviolates clearly establishedFirst
Amendmentrights.”). However,the recorddemonstratethat City Defendantherehad
probablecausefor Pease’sarrest. Thus,the Courtfinds City Defendantsare entitledto
qualifiedimmunity asto Pease’sinlawful arrestclaim aswell.

Thus, Zimmerman, Radasa, and Eulare entitled to qualified immunity o
Plaintiffs’ unlawful seizure claist The CourGRANTS summaryjudgmenton Plaintiffs’

individual FourthAmendmentlaimsin Individual City Defendantsfavor.
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C. Mondl Claim —42 U.S.C. § 1983 (Count)1

City Defendants argue that Plaintiffsfonell claim fails because Plaintiffs haye

failed to show an underlying constitutional injury and have not presented any evidénce

a custom, practice, or policy that caused any injuBity (Defs.” Mem.of P. & A.at 9.)

To impose liability on governments under § 1983, Plaintiffs must prove that “actior

pursuant to official municipal policy” caused their constitutional injuriggnell v. New
York City Dep’t of Soc. Sery<l36 U.S. 658, 691 (1978). Thus, to prevail uridenell,
a plaintiff may establish municipality liability by identifying a policy that constduitee
“moving force behind the constitutional violatioigity of Canton v. Harris489 U.S. 378,

389-91 (1989), or by showing that a person with “final policymaking authority” caused a

constitutional injury, ratified a subordinate’s actions that caused the injury, or actgd wit

deliberate indifference to a subordinate’s unconstitutional condtiutistie v. lopa 176
F.3d 1231, 1235 (9th Cir. 1999).

Under this analysis, thereforglonell liability on any claim necessarily requires a

cognizable constitutional violation. Because the Court finds that Plaintiffs haw tfaile

raise a factual dispute about the alleged violation of their First Amendondfdurth

Amendment rights, the CouGRANTS summary judgment as to Plaintiffs’ parallel
municipal liability claims against the Citysee Scott v. Henri¢B9 F.3d 912, 916 (9th Cir.
1994) (affirming grant of summary judgment in favor of municipal dedatglbecause o
constitutional violation occurred).
D. California Civil Rights Statutes (Count 3)
The Cervantes Plaintiffeaise claimsunder the Ralph Act, Cal. Civ. Code § 51.7

and the Bane Act, Cal. Civ. Code 8 52.1, on the basis that Zimmerman and [Radz

committed acts of violence or threatened violence, coercion, and/or intimidation becau

of Plaintiffs’ political preference and with the intention of interfering with their

constitutional rights. The Court addresses both statutes separately.
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1. Ralph Act Cal. Civ. Code § 51.7
Plaintiffs raise a claim under the Ralph Act, Cal. Civ. Code § 51.7, allegin

Zimmerman and Radagargeted Plaintiffs “due to their membership in an identifig
group: antiTrump protestors.” (PIs.” Opp’n & Croddot. at 19.) “To prevail on the
Ralph Act claims, Plaintiffs must establish four elements: (1) Defendants itechior
threatened violent acts against Plaintiffs; (2) Defendants were motivated by
perception of Plaintiffs political affiliation; (3) Plaintif§ were harmed; and (
Defendantsconduct was a substantial factor in causing Plaintiffs ha@arhpbell v. Felq
Entm’t, Inc, 75 F. Supp. 3d 1193, 1205 (N.D. Cal. 2014). Defendants argue that PI
have not adduced evidence to support a genuine issue as to any of these elemer
Defs.” Reply at 1415.)

The Court agrees. On the first element alone, as Defendants state, the rec
not show that Zimmerman or Radasa committed or threatened to commit any viols
against Plaintiffs. Té Ralph Act requires some “physical, destructive act” that
beyond the “mere application of physical forc&Campbel] 75 F. Supp. 3d at 1205ee
also Winarto v. Toshiba Am. Elecs. Components, &7el F.3dL276,1289(9th Cir. 2001)
(stating reasonability test for assessing threat of violence §8&r7) The evidence
shows that Zimmerman and Radasa were not involved in any physical action taken
the CervanteRlaintiffs whatsoeverThe factsddemonstrate only th&uler wagpersonally]
involved in Pease’s arredhe evidencaloes not show that thether named Defendan

were involved in any arrests, including the arrests of the Cervantes PlaiRtiidsisa ha

ordered teams to carry out arrests, not participated in amstaalenself (Radasa Dep.

40:5-10.) Further, there is no dispute in the rectindt Radasa’'sand Zimmerman’s

motivation for ordering the arrestsas based on the Cervantes Plaintiffs’ failurg
disperse (SeeSection IB.2.b.i.,suprg Zimmerman Dep. ¥:14-73:24.) In opposition
the Cervante®laintiffs have neither cited to nor submitted any evidence raising a f
guestion as to Zimmerman or Radasa’s purported acts of violence against them
unlawful motives. See Celotex4d77 U.S. at 32324.

-34 -

17cv1230/ 18cv1062

y tha

able

aintiff
Its. (

ord d
BNt al

goes

agai

to

ACtua
or th




© 00 N oo o b~ w N P

N NN NN NN NN R P P R R R R R R,
® ~N 6o K W N B O © m N &0 ;N W N RO

Given the undisputed facts, summary judgment is appropriate on the Ce
Plaintiffs’ Ralph Act claim.
2. Bane Act, Cal. Civ. Code §52.1

The Bane Act provides a private cause of action against anyone who “interfe

threats, intimilation, or coercion, or attempts to interfere by threats, intimidatio
coercion, with the exercise or enjoyment by an individual or individuals of rights s¢
by the Constitution or laws of the United States, or laws and rights secured
Constitution or laws of California.” Cal. Civ. Code § 52.1(a).

The parties dedicate their briefings to a discussion about whether Plaintiffs
Act claim states the necessary “force, intimidation, and coercion” to std&naas g
matter of law.First, the Court notes that contrary to City Defendants’ argunienhinth
Circuit has recently held th#te Bane Act “does not require the ‘threat, intimidatiof
coercion’ element of the claim to be transactionally independent from the constit
violation allegel.” Reese v. Cty. of Sacramen388 F.3d 1030, 1B4(9th Cir. 2018)

However, here, Plaintiffs’ constitutional claims themselves have not sur
summary judgment. He Bane Actrequires that thethreats,intimidation, or coerciof
alleged “must resultni an interference with a separate constitutional or statutory r
Rodriguez v. City of Fresn®19 F. Supp. 2d 937, 954 (E.D. Cal. 20(ciling Jones v
Kmart Corp, 17 Cal. 4th 329, 3334 (1998))granting summary judgment on a Bane |
claim becausethe plaintiff hal not been seized or suffered any other cogniz
constitutional injury}?, see alsdReese888 F.3d at 1040 (“The Bane Act civilly prote

individuals from conduct aimed at interferiwgh rights that are secured by federal or s

23 In Jones the California Supreme Court upheld the appellate court’s decision to ravieirseverdict
on a plaintiffs Bane Act claim on the ground that there was no evideinstte action sufficient t
demonstrate a violation of the federal or state constitutions. 17 Cal. &B-343 Plaintiff was therefor
not entitled to a jury instruction on the Bane Ald. at 334. Implicit in the California Supreme Court
holding was that the jury’s findings for plaintiff on his ordinary tort claims (falsgrisonment and
battery) did not suffice to form the necessary statutory predicate for a Banki#n. Rodriguez819 F.
Supp. 2d at 954 (“Whahe Jonescourt didnotdois hold the error in the jury instruction harmless on
ground that the jury's verdicts finding false imprisonment and battery satlsietements of a Bane A
claim in the absence of a constitutional or statutory viold)igemphasis in original).
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law, where the interference is carried out ‘by threats, intimidation or coercioretiegas

v. Cty. of Los Angele82 Cal. 4th 820, 84@004) tatingthat theBane Act “does ng

extend to all ordinartort actions because its provisions are limited to threats, intimids

or coercion that interferes with a constitutional or statutory rightHere, because

Plaintiffs’ 8 52.1 claimis solelypredicated on underlying constitutional claims thave
failed as a matter of law, their Bane Act clafso failsas a matter of law

Accordingly, the CourGRANTS summary judgmenbn the Cervantes Plaintiffs
Ralph Act and Bane Act claims

E. California Tort Law Claims (Counts 4, 5, and §

In their Fourth AmendedComplaint, the Cervantes Plaintiffs allege t
Zimmerman, Radasa, and the City committed the state law torts of fglssanment
assault and battery, and negligence. (Fourth Am. Compl. 1258 City Defendant
move for summary judgment on the basis that Plaintiffs have failed to identify any sti
authority providing for these causes of action as required by the California Tort Clail
(“CTCA"), Cal. Gov. Code § 815(a). (City Defs.’ Mewf.P. & A. at 2122.¢*

The Cervantes Plaintiffs cite to CaliforriiavernmeniCode 88 815.2(a) and 820(
for their false imprisonment and assault and battery causes of action and to Califorr]
Code § 1714(a) for the negligence claim. Section 820(a) provides that “public emy
are liable for injuries from their acts or omissions in the scope of their employment
same extent as private persons, unless otherwise provided by st&astiburn v. Reg’
Fire Prot. Auth, 31 Cal. 4th 1175, 1180 (2003). This provides the necessary sté
authority for the Cervantes Plaintiffs’ tort claims against the Individual City Defendg

However, Section 815.2(a) is not sufficient to impose direct entity liability o

City. I1d. Similarly, Plaintiffs cannot rely on general tort provisions of @¢heil Code,

24 City Defendants also point out that Plaintiffs do not address their tort claimsii summary judgmer
briefing. However, the absence of any argument alone by Plaintiff is not enough to findyf
Defendants on summary judgmef®ee Martinez \Gtanford 323 F.3d 1178 (9th Cir. 2003) (holding th
a district court may not grant summary judgment even where the nonmoving party doesoppifiag
material because the moving party must still meet its independent burden).
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including 8§ 1714(a), for public entity liabilityld. at 1183. Having failed to identify
specific statute declaring the entity itself to be liable or at least creating soriii sjotyg
of care for the City, Plaintiffs cannot hold it ditlgcliable for the acts or omissions
Zimmerman or Radasa.

Nevertheleslaintiffs can still hold the Cityicariouslyliable under § 815.2(a) fc
the state torts alleged if Zimmerman and Radasa can be found directly liable and
entitled to anystatutory immunity. See idat 1184;see also Harvey v. City of Oaklar
No. C0701681 MJJ, 2007 WL 3035529, at *8 (N.D. Cal. Oct. 16, 2007) (“U
Government Code § 815.2, Plaintiff is not required to invoke any enacting statute t(
liability aganst the City as long as the officers themselves can be found liable.”).

There are several sources of statutory immunity that City Defendants rai
affirmative defensesn their Answer to Plaintiffs’ Fourth Amended ComplaintSeg

Answer at 14, ECF No. 93.) Notably, however, they do not move for summary jud

a

of

are |

1d

nder

D asSS

sed

gmer

on the basis of any of these immunities. Under California law, statutory immunities ar

generally affirmative defenseQuigley v. Garden Valley Fire Prot. Dis? Cal. 5th 798
815 (2019). Defendants bear the burden of proof at summary judgment with reg
affirmative defensesSeeClark v. Capital Credit & Collection Serygl60 F.3d 1162, 117
(9th Cir. 2006).

Thus, on summary judgment, Defendants had the burden of showinuetbpetific
conduct giving rise to Plaintiffs’ state tort claims were covered by any applicable st3
immunities. SeeUribe v. PerezNo. 5:17#CV-00558CJC (ADS), 2019 WL 2895189,
*10 (C.D. Cal. Mar. 29, 2019) (“Under California law, government defendants hay
burden of proving that the actions of government employees fall within scope of a st
immunity.”) (QuotingRodriguez v. Calif. Highway Patrd9 F. Supp. 2d 1131, 1138 (N.
Cal. 2000)). City Defendants have proffered evadenceto support that any of th
immunities cited in their Answer apply to the conduct of Zimmerman or Radasagl,

they do not mention their statutory immunities at all.
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Therefore, since the Court finds that the statutory authority cited in Plai
pleadng is sufficient to maintain direct liability tort claims against Zimmerman
Radasa, and because Defendants make no showing regarding statutory immunity,
GRANTS summary judgment on Plaintiffs’ fourth through seventh causes of actior
to the extent they seek to state direct liability claims against the City. Summary juc
on Plaintiffs’ direct liability tort claims against Zimmerman and Radasa amdvibarious
liability claim against the City for these tortsD&ENIED.

F. Equitable Claims for Relief (Count 7)

Defendants also move for summary judgment on Plaintiffs’ claim for equ
relief. Plaintiffs request “a declaration of rights” that itgfendants’ policies, practice
and conduct were unconstitutional, and request a permanent injunction “to
Defendants from continuing to enforce California Penal Code §844097in a manner |
which Defendants arrest individuals merely for beingspnt at an assembly, desy
having committed no violent or unlawful act themselves, when the assembly has
been brought under control.” (Fourth Am. Compl. § 78, Prayer for Relief.) Whil
claim was previously dismissed as to County Defendants, it remains on summary ju
against City DefendantsSéeOrder re Cty. Defs.” Mot. to Dismiss at-421.)

The Court finds the same reasoning underlying its previous Order dismissing
claims against County Defendants is applicable on summary judgment again
Defendants. City Defendants argue that there is no evidence that Plaintiffs are fg
immediate threat of harm or a significant likelihood of being subjetd the samg
allegedly unconstitutional conduct at issue in this cagaty Defs.” Mem.of P. & A. at
23.) Having thus demonstrated that Plaintiffs have failed to make a showing suffic
establish an element essential to injunctive relief, the burdensthifia to Plaintiffs td
designate specific facts in the record demonstrating a genuine issue fddéaaCeloteX
477 U.S. at 3224. However, Plaintiffs offer no arguments whatsoever regarding

claims for equitable relief, let alone specific evidentiary citations to stifhpem.
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As to Plaintiffs’ request for declaratory relief, the Court finds, as it had with C¢
Defendants, that this claim is duplicative because Plaintiffs’ remaining § 1983
necessarily determine the constitutionality of City Defendants’ conduct, thus obviat
need for declatory relief stating the sam&ee Allstate Ins. Co. v. Herrod34 F.3d 1101
1107 (9th Cir. 2011) (holding that courts must consider whether declaratory relief

“serve a useful purpose in clarifying the legal relations at isss@é)also F.K. erel. A.K.

v. Department of EducNo. 1200136 ACK-RLP, 2012 WL 5438989, *5 (D. Haw. Noy.

7, 2012) (“Where a party seeks declaratory relief as to a claim or defengart of a
claim or defense-the party has already raised, declaratory relief should be denied b
it will not avoid impending litigation, and would neither clarify nor terminate
litigation”). Hence, the CouGRANTS summary judgment in City Defendants’ favor|
to Plaintiffs’ claims for equitable relief.

In sum, theCourt GRANTS City Defendants’ Motion for Summary Judgment a
Counts 1, 2, 3, 7 and 8The Court als&iGRANTS summary judgmendn the Cervante
Plaintiffs’ direct liability claim against the Cityn Counts 4, 5, and.6Summary judgmer
for these same countsowever, iDENIED as to the Cervantes Plaintiffs’ direct liabil
claims against Zimmerman and Radasa, and their vicarious liability clgaimsathe City

Il. County Defendants’ Motion for Summary Judgment

Plaintiffs contend thaCaptain Charle€innamo andsheriff William Gore of the
Sheriff's Departmenviolated their First and Fourth Amendment rights on the same
as stated against City DefendantSedSectionl, supra) County Defendants move f
summary judgment on Plaintiffs’ constitutional claims agaishamo and Gore in the
individual capacities and against the County uiMenell. For the reasons stated belg
the CourtGRANTS the County’s Motion.

A.  First Amendment Claims (Counts 2 and 3

County Defendants move for summary judgment as to Plairfiffst Amendmen

claims on the basihatthere is no evidence in the record show@ignamo’s or Gore’s
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involvementn the police line enforcing SDPD’s dispersal ondes motivated by an intent

to chill Plaintiffs’ political speech. (Cty Mem. of P. & At 8-11).

1. DefendantCinnamo

Plaintiffs claim that their First Amendment rights were violated because ther

€ Wwa

no basis for forcibly moving the protestors, including themselves, away from the

Convention Center because the confrontations between the supporters and protestors

ended. (Opp’n & CrosMlot. at 6.) Plaintiffs argue thaCinnamd‘was directly responsible

for implementing [the] decision” to have deputies “under his command” force the ¢

including Plaintiffs, to walk a mile from the proteste “under threat of arrest or force.

(Pls.” Opp’'n & CrossMot. at 18.)

Plaintiffs’ claims against Cinnamo stem from the same premise that the sk
line violated their right to peaceably assemble. However, as explaioee the Court
finds Haintiffs have not shown a violation of thelirst Amendment rights occurre
because they had night to remain in the area of an unlawful assembly after being law
ordered to dispersgSeeSection |.A2, supra) Thus, summary judgment is appropei
on this basis alone.

In addition, First Amendment violations require that a plaintiff provide evid
showing that “by his actions [the defendant] deterred or chilled [the plaintiff's] po
speech and such deterrence was a substantial or motivating factor in [the defg
conduct.”Sloman v. TadlogkR1 F.3d 1462, 1469 (9th Cir. 1994) (citivigndocino En\
Ctr., 14 F.3d at 464). County Defendants also move for summary judgment on th
that Plaintiffs have not shown that Cinnamo’s inewshent in creating the skirmish line
disperse the crowd was motivated by an intent to chill their politie@dp Defendant
argue that the record shows only that Cinnamo helped formulate the skirmish line 4

to fulfill his mutual aid obligatios with SDPD. In response, Plaintiffs cite to Cinnan
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statement that he believed it made sense to move the crowd of mainly protestors
Chicano Park® (PIs.” Opp’n & CrossMot. at 18.)

Plaintiffs fail to raisea genuine issuef material fact as to Cinnamo’s motiv/hile
Cinnamo was apparently aware that the crowd he recommended moving out of the
of the Convention Centavas protesting the rally, he alleges that the reason for forq
pushing the protestors southeast was based on the perceived location of the crowd
not the content of their message. (Cinnamo Decl. 12 (“It made sense to mo\
remaining folks southeast on Harbor Drive, since the majority of them appeared tg
same protesters wedhaarlier watched arrive at the rally in a march from Chicano Par|
This evidence is not “significantly probative” such that it defeats summary judgBee
Anderson477 U.S. at 249.

Moreover, the record is replete with neutral reasons supporting Cinnamo’s d
to recommend the skirmish line as a crowd control mechanism. Cinnamo’sdadisut
the necessity of the skirmish line was based on his understanding that those who r
in the area of the unlawful assembly were violating the 1&eeCinnamo Dep. 52:18
53:22.) He stated that the skirmish line plan was based on an evaluation o
surveillance and was intendedo“get the remaining crowd members to disps
voluntarily’ and “to avoid arresting people to the extent possib(€innamo Dep. 75:3
8; Cinnamo Decl.  13%ee alsaCinnamo Dep. 51:48 (testifying that the idea behind t
skirmish line was to “us[e] thizast amount of force, if any at’atb prevent the crow
from returning to the Gaslamp area).) He alleges that the plan was developed in 1
to an unfolding situation in real time and was not developed beforehand. (Cinnan
75:9-76:1.¥°

25 While it is unclear whether Plaintiffs cited to this specific statement for evidenagadfful motive,
the Court construes it as such to draw all inferences in favor of thmowing party. See Matsushitg
475 U.S. at 587.

26 To the extent Plaintiffs allege that Cinnamalecisions about the distance of the dispersak
motivated by an intent to chill their speech, Cinnamo testified that he playedno deitermining whe
the skirmish line would stop moving south because “[t]hat was a decision made by §aDisaff.”
(Cinnamo Dep. 72:15-18.)
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Plaintiffs offer no other evidence to support the existence of an unlawful m
The Court therefore finds that no reasonable jury could find by a preponderance
evidence that the plaintiff has shown a First Amendment violation on this lsessl. at
252 (finding that a scintilla of evidence is not enough to carry a plaintiff's burde
summary judgment to show that reasonable jurors would find for plaintiff
preponderance of the evidence).

2. DefendaniGore

County Defendants also argue that they are entitled to summary judgment re
Gore’s liability for First Amendment violations because there is no evidence thabh

at all involved in, or at anpoint became aware of, or approved of, the decision to

and use the skirmish litfe (Mem. of P. & A. in supp. of Cty. Defs.” Mot. (“Cty. Defs.

Mem. of P. & A.”) at 1Q ECF No. 1271.) In response, Plaintiffs allege that Gq
“ratif[ied] the actions of Cinnamo and the Sheriff's Department after the factP]s.’
Opp’'n & CrossMot. at11.)

Again, however, Plaintiffs have not shown a First Amendment injury arising
the skirmish line.Even if they had, County Defendants are correctRkahtiffs have not
supportecany such injurywith evidenceof Gore’s direct liability.

“A supevisor is only liable for constitutional violations of his subordinates if
supervisor participated in or directed the violations, or knew of the violations andifg
act to prevent them.Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 198®lairtiffs do not
appear to argde-and have not pointed to any evidence to supptitat Gore affirmatively
participated in the skirmish line and subsequent dispersal down Harbor Drive,
contemporaneous knowledge of these acti@ee Humphries €ty. of Los Angeles554
F.3d 1170, 1202 (9th Ci2009) (“Under 8§ 1983, a supervisor is only liable for his (
acts. Where the constitutional violations were largely committed by subordinate
supervisor is liable only if he participated in or directed tidations.”), overruled on
other grounds by Los Angel€ty. Cal. v. Humphries569 U.S. 29 (2010). Moreoves

Plaintiffs do not appear to rely on a direct supervisory liability theory concerning G
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their CrossMotion and Opposition at all; rather, they assert a “ratification” theor
liability that is properly considered unddionell. See Christiel76 F.3cat1238

Thus, the Court finds that there is no genuine dispute of material fact reg
Gore’s individual liability for First Amendment violations.

3. Qualified Immunity

Basedon the above findings, Cinnamo and Gore are entitled to qualified imn
because theris no evidence that either Defendant violated Plaintiffs’ First Amend
right to peaceably assembl&ee Ashcroft63 U.S.at 735 (holding that a plaintiff cau
overcome qualified immunity only by showing both that an official violatedtatetg or
constitutional right and that the right was clearly established at the time of the wipl
As stated previously in SectionAl4., Plaintiffs have failed to show that a right w
violated or that any such right was clearly establish@shnamo and Gore are therefg
entitled to qualified immunity on Plaintiffs’ First Amendment claim.

For the foregoing reasons, the Cograntssummary judgment on Plaintiff§irst
Amendmentlaims against Cinnamo and Gore.

B.  Fourth Amendment Claims (Counts 2 and ¥’

Defendants contend that Plaintiffs have not made a sufficient showing
Cinnamo’s and Gore’s involvement in a violation of their constitutional rights,
Plaintiffs seek to rely on a different theory of liability for Cinnamo at the sum
judgment stge, and that in any event, both Cinnamo and Gore are entitled to qu
immunity. Cty. Defs.” Mem. of P. & Aat 1)

Again, the Court adopts its above reasoning and concludeBl¢iatiffs have no
shownthat a violation of their Fourth Amendment rights occurrefeeSection IIB.2,,
supra However, the Court below provides additional reasons for granting sun

judgment specific to the arguments in County Defendants’ briefs.

27 Plaintiffs Cervantes, Sanchez, Goodman, and Steinberg bring a First and Fourth Anteridimg

under 42 U.S.C. § 1983 against Cinnamo and Gore. Plaintiff Pease separatedyialatens of these

same amendments againsly Cinnamo.
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1. Arrests
(a) Defendant Cinnamo
In their Fourth Amended Complaint, Plaintiffs claim that Cinnamo, the hig
Sheriff's Departmenauthority at the command post, ordered deputies “to provide sU
and backup” to officers arresting Plaintiff§~ourth Am. Compl. -6, 47.) They alsg
claim that Cinnamo directed officets take custody of “anyone who appeared to stil
protesting, demonstrating, or assembling in their immediate vicinity” even though th
thecommand postcould plainly see [the protestors] had committed no crinféd.)
In the County Defendants’ Motion for Summary Judgment, Cinnamo states 1
did not order or participate in any arrests. (Cinnamo Decl. { 24.) In their icansd
Opposition/CrossMotion, Plaintiffs do not dispute this fact. Rather, they argue
Cinnamo is liable for violations of Plaintiffs’ Fourth Amendment rights by alloy
Sheriff's deputiestb process antdook Plaintiffs into the County Jail rather than infg
SDPD command that theseere false arreqt$’ (Opp’'n & CrossMot. at 19.) County
Defendants contend that summary judgment should be granted on this theory of
because Plaintiffs failed to raise it in their Fourth Amended Complaint. (Cty. Defs.’
at 34.)
The Court agrees. Rule 8@)the Federal Rules of Civil Procedure requires th

pleading provide “a short and plain statement of the claim that will give the defend:

notice of what the plaintifs claim is and the grounds upon which it restseatherman v,

Tarrant County Narcotics Intelligence and Coordination Ubld7 U.S. 163, 16(1993)
(internal quotations omitted3ee also Gleman v. Quaker Oats C&32 F.3d 1271, 129

yhest
ppor

| be

10se

hat h

that

ving

liabili

Repl

at a

ant fa

2

(9th Cir. 2000)“A complaint guides the partiediscovery, putting the defendant on notice

of the evidence it needs to adduce in order to defend against the ptaaltégations).

As such, “h most instances, notice may not be effected through discovery;a
instead, & plaintiff must amend the complaint or otherwise incorporate negaéibas”
Pena v. Taylor Farms Pac., IndNo. 2:13CV-01282KJM-AC, 2014 WL 1330754, at *
(E.D. Cal. Mar. 28, 2014¥kee also Pickern v. Pier 1 Imports (U.S.), I'839 F. Supp. 2
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1081, 1088 (E.D. Cal. 2004holding that allowing a plaintiff toificorporate any nev

factual allegations without seeking amendment would readfadirenoticé requirement

out of Rule 8(d), aff'd, 457 F.3d 963 (9th Cir. 2006). For this reason, if a compldogs
not include the necessary factual allegations to statkaimn, raising such claim in

summary judgment motion is insufficient to present the claim to the district cblavajo

Nation v. U.S. Forest Serb35 F.3d 1058, 1080 (9th CR008) see also Wasco Prods.

Inc. v. Southwall Techs., Ine35 F.3d 989, 992 (9th CRO06)(“[SJummary judgment i
not a procedural second chance to flesh out inadequate pledqdiRgkérn 457 F.3dat
968-69.

Here, the Fourth Amended Complaint put Cinnamo on notice that Plaintiffs g

to hold him personally liablor ordering the allegedly unlawful arrests of Plaintiffs. Ini

July 29, 2019 order, the Court held specifically that Plaintg§f$983 individual capacit)
claims against Cinnamo withstood Rule 12(b)(6) challenge because Plaintiffs |
sufficiently stated that Cinnamo, by allegedly ordering Sheriffs’ deputies to engags
assist with arresting Plaintiffs, “set in motion a series of actt’hh knew, or should hay
known, would inflict constitutional injury. (Order re Cty. Defs.” Mot. to Disnais49.7®
Cinnamo thus focused his defense on the argument that he did not order or direct ar
on the day of the rally, emphasizing his secondary role to the SO, €.g.Decl. of
Charles Cinnamo (“Cinnamo Decl.”j10, 15, 24ECF No. 1273; Deposition of Charle
Cinnamo (“Cinnamo Dep.”) 29:280:13, Ex. A to Notice of Lodgment (“Lodgment

ECF No. 1272.) In fact, it appears Plaintiffs have stipulated to the-mwolvement of the

Sheriff's Department in arresting themSeJSUF  14“(No deputies were part of t
police line at the time Plaintiffs were arrest@d Instead, Plaintiffs have shifted th¢

theory to hold Cinnamo liable for failing to intercede in the arrests on the basi

28 See alsadd. at 11 (“To the extent Plaintiffs allege that Captain Cinnaroofred Plaintiffs’ arrests
with knowledge that there was no probable cause for the arrests, Plaintifesdleaueately pleaded Fouf
Amendment violations for the Section 1983 claims against the County.”) (emphasis added).
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completely different action-allowing deputies to process and book Plaintiffs at the Cg
Jail.

Failure to intercede imposes on officers “a duty to intercede when their f
officers violate the constitutional rights of a suspect or other citiz€éhS.v. Koon 34
F.3d 1416, 1447 (1994jev’d on other grounds518 U.S. 81 (1996). However, officq
can only be held liable for failing to intercede if they were present and had a “re
opportunity” to do so.Cunningham v. Gate229 F.3d 1271, 12890 (9th Cir. 2000)as
amendedOct. 31, 2000). This theory also requires that the officer has contempors
knowledge that a constitutional violation was taking plaSee Ramirez v. Buitglver
Bow Cty, 298 F.3d 1022, 1029 (9th Cir. 200a)f'd sub nom. Groh v. Ramirgz40 US.
551 (2004) (affirming dismissal of failure to intercede claim regarding unlawfutls
where line officer “was not aware that the warrant was defective until long after sear
completed”). Because this theory was not stated at the pleading €agemo had n(
reason to address the elements of a failure to intercede claim, such as whistiesy, la¢
the time of Plaintiffs’ arrests, that the arrests were not based on prohabks or whethe

he had a “realistic opportunity” to intercetfe® Cinnamo’s role in or knowledge aba

unty

ellown

IS

ralisti

ANeol

ea

ch w:

O

18

ut

Plaintiffs’ unlawful arrest was caused by either Cinnamo’s affirmative act (ogdéerarrest) or omissi
(failing to intercede) SeePeng 2014 WL 1330754, at *5However, even where this is the case, Plai
still did not provide the requisite notice under RuleSeid. (distinguishing between prejudice to {
defendant and requisite notice, and declining to consider an argument that, while judicipcg)
defendants, still failed to satisfy the notice requirements of Rule 8).

29 Arguably, Plaintiffs may be stating “the same theory on the basis of diffeaets”; namely, that

30 Some courts argue th@bleman which barred a plaintiff from proceeding on summary judgment
a theory not stated in the complaint, nonetheless allowed plaintiffs to pursue a ngvitlfitser plaintiff]

made it known during discovery of her intention to pursue recovery under that th&astrier, Inc. v.
Parikh, CV 07-2039PSG, 2008 WL 4601025, at *6 (C.Dal. Oct.14, 2008) (citingColeman 232 F.3d

at 1294) see also Ortega v. Neil Jones Food,@dn. 12CV-05504+ HK, 2014 WL 232358, at *5 (N.D|.

Cal. Jan. 21, 2014)Parts of Cinnamo’s deposition include some discussion of actions Cinnaulth
have taken if he disagreed with the declaration of unlawful assembly and the subsageststary
partially excerpted by Plaintiffs. (Cinnamo Dep. 5423:25, Ex. 4 to Pease Decl.., ECF No. -23p
However, the Court cannot conclude, based esdhpartial excerpts attached to Plaintiffs’ brief,

Plaintiffs made known their intention to pursue a failure to intercede thekapitity. Moreover, despite

having an opportunity to make this intention clear by pleading this theory in their Fourth An
Complaint, filed seven months after Cinnamo’s deposition, they did not do so.
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the booking and processing of Plaintiffs at the County is not part of the factual
whatsoever. Indeed, other evidence reflects that Cinnamo played a very limitedhel
day’s eventaind had turned over contrahd direction of sheriffs’ deputies to SDSD at
beginning of the day(Cinnamo Dep. 19:120:8, 19:2520:3, 20:917, 37:110; 37:23
38:1.)1

By abandoning on summary judgment the original claim that Cinnamo directe

unlawful arrest-and insteadusing Cinnamo’s failure to intercede as the basis for

liability—Plaintiffs have raised a new theory of liability for which Cinnamo did not
fair notice during the pleading stage. Ninth Circuit precedent establishes that thi
permissible.SeeNavajo Nation535 F.3cat 1058 La Asociacion de Trabajadores de Lg
Forest v. City of Lake Fores624 F.3d 1083, 1089 (9th Cir. 2010) (noting the plail
“may not effectively amend its Complaint by raising a new theory of standing
response&o a motion for summary judgment”). Therefore, summary judgment in fay
County Defendants is appropriate because Plaintiffs did not provide sufficient ng
County Defendants of their intent to proceed on this theory of liability.
(b) Defendant Gore

Plaintiffs allege that Gorgl) ratified the preplanned operation to force protest

away from the Convention Center and to subsequently arrest thef?)aledegated fina|

decisionmaking authority Cinnamo to carry out the operation. (Fourth Am. Compl.
44, 49.) As aforementioned, Plaintiffstatements appear to allege a theoryvohell
liability, discussed further in Sectiond, infra, rather than a theory of personal liabil
against Defendant Gore. However, even if Plaintiffs intend to hold Gore personally
for “setting in motion” their allegedly unlawful arrest by directing Cinnamo’s decis
this argument is foreclosed by the undisputed fact that Cinnamo did not order Plz
arrest. (CtyDefs.’ Mot. at 78.)

31 Excerpts of the Cinnamo deposition transcript are attached to CDafegdantsMotion as Exhibit A
to Notice of Lodgment (ECF No. 122) and to Plaintiffs’ Cros#otion and Opposition as Bibit 4 to
the Pease Declaration (ECF No. 139
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A direct supervisory liability claim under § 1983 that does not allege a superyisor’.

personal involvement must show “a sufficient causal connection between the sujse

wrongful conduct and the constitutional violationHansen v. Black885 F.2d 642, 646

rviso

(9th Cir.1989) Even if Plaintiffs could show that Gore influenced Cinnamao’s decision on

the day of the rally, Plaintiffs have not shown that Cinnamo committedarstitutiona

violations. Therefore, Gore cannot be the proximate cause of any injuries such tha

be held personally liable for therRedman v. Cty. of San Died2 F.2d 1435, 1447 (9th

Cir. 1991) (holding that direct supervisory liability gaires plaintiffs to ‘show the
supervisor breached a duty to plaintiff which was the proximate cause of thé”)n
(quotingMcClelland v. Facteau610 F.2d 693, 695 (10th Cit979)).

Therefore, there is no genuine dispute of material fact as to SGer#fs liability
for Plaintiffs allegedly unlawful arrests.

(c) Qualified Immunity

Basedon the above findings, Cinnamo and Gore are entitled to qualified imn
because there is no evidence that either Defendant violated Plaintiffs’ constitution
to be free from unlawful arrest&ee Ashcrof663 U.Sat735(holding that a plaintiff cal
overcome qualified immunity only by showing both that an official violatedtaitsiry or
constitutional right and that the right was clearly established aintieeof the violation)
Cinnamo and Gore are therefore entitled to qualified immunity.

2. Forced Movemenbown Harbor Drive

Althoughnot addressed by County Defendants, Plaintiffs also make attlairtine
forced movement to Barrio Logaolated their right to be free from unlawful seizur
(Pls.” Opp’n & CrossMot. at 17.) The Court relies on its reasoning in Sectiona.8,
supra in finding that the use of a skirmish line to push Plaintiffs down Harbor Drive
not an unreason&bseizure.

Moreover Cinnamo and Gore are entitled to summary judgment on the ques
gualified immunity. They argue that the rights alleged were not “clearly establi

becaus@&o binding authorityhas held that officers providing mutual aid t@#oer agency
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“may be liable under thHérst or Fourth Amendments” for how the lead agency decides to

enforce unlawful assembly declarations or for “[a]ssisting the lead agency in enfo
lawful dispersal order bparticipating in a skirmish line for half of a mile(Cty. Defs.’
Mem. of P. & A. at 1213.)

For the same reasons stated in Sestloh4.a and 1.B.3, supra Plaintiffs have
again failed to satisftheirburden. Plaintiffs providenly quotations from case law stati
the general rule for a seizure and finding the occurrence of a seizure where
“physically mov[e]” and “circumscrib[e] the area of movement” of a crowd. (Pls.” O
& CrossMot. at 17.) Nowhere in their brief do Plaintiffs address County Defend
specific argumeinthat there is no clearly established law holding them liable for a m
aid action, nor do Plaintiffs point to any case law establishing that seizures of this t
unreasonable under the Fourth Amendm&deeSharp 871 F.3cat 911 (“Plaintiffs must
point to prior case law that articulates a constitutional rule specific enoudgrtithase
deputies in this case that their particular conduct was unlawful.”). Thus, Cinnan
Gore are entitled to qualified immunity on this claim.

For the foregoing reasons, the Co@RANTS County Defendants’ summa
judgment on Plaintiffs’ individual capacity claims against Cinnamo and Gore for violi
of their Fourth Amendment rights.

C. Mondl Claim (Count 1)

As aforementioned,Monell liability exists only if there is an underlyir
constitutional injury The Court has found that no reasonable jury could find that Plair
First Amendment rights were violated, or that they have raised a factual dispute re
their unlawful arrest claim under the Fourth Amendment. As such, the Court
summary judgmerds to Plaintiffs’parallelmunicipal liability claims againghe County
See Scott39 F.3dat916.

In sum, the CouttRANTS County Defendants’ Motion for Summary Judgmen

to all claims (Counts 1, 2, and.8)
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[l. Plaintiffs’ Cross-Motion for Summary Judgment

Plaintiffs alsopurport to move fosummary judgment on all claims asGay and
CountyDefendants’ liability. (Pls.” Opp’'n & CrosKlot. at 21.) To the extent Plaintiffs

brief can be construed as a Crddstion for Summary Judgment, Plaintiffs fall far short

of their burden to come forward with evidence entitlingmto a directed verdict on the
claims.

Generally, When simultaneous croessotions for summary judgment on the sal
claim are before the court, the court must consider the appropriate evidentiamgalr
identified and submitted in support of both motions, and in opposition to both mg
before ruling on each of thein.Fair Hous. Council of Riverside Cty., Inc. v. Rivers
Two, 249 F.3d 1132, 1134 (9th Cir. 2000/hen, as here, the party moving for summn
judgment would bear the burden of proof at trial, “it must come forward with evig

which would entitle it to a direatkeverdict if the evidence went uncontroverted at tri

Miller v. Glenn Miller Prods., InG.454 F.3d 975, 987 (9th Cir. 200@uotations omitted).

“In such a case, the moving party has the initial burden of establishing the absel
genuine issuef fact on each issue material to its cadel.’(quotations omitted).

First, the Court notes that Plaintiffs’ single-gdge briefpurports to combinéeir
CrossMotion and Opposition, budo not distinguish betweethe issues on whicthey
seek judgment and any issues on whilsy merely oppose summary judgment
Defendants? Plaintiffs do not cite to any summary judgment standards to indicate wi
they are raising a genuine issue of material fact to defeat summary judgment in f
Defendans, or whether they are attempting to establish an absence of a genuine is{

each claim to support a finding of summary judgment in their favor. FuRleentiffs

32 Indeed, the first nine pagesinder the header “Introduction?allegedly summarize the events of
day of the rally that are reflected in the beslgrn camera footage and ateetefore “beyond an

reasonable dispute,” although the events giving rise to Plaintiffs’ claims dogiotumil page six. Aftef

a brief summary of the arguments, the Ciiglegion and Opposition then continues with a recitatiol
the “facts” for aboufour pages, with only two citations to the record—one to a baalyrwamera vide
and another to the Deposition of David Myers. As with the remainder of this Orel@ourt relies only
onthe facts as they appear in the evidentiary record, includingoityworn camerdootage, and not g
they are presented in Plaintiffs’ brief.
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only raise specific arguments as to the existence of constitutional injuridsbiliy of
County Defendants, and their Bane Act claims against City Defendants

Plaintiffs have not submitted any additional evidence to specifically supporti
CrossMotion. Therefore, the Court already considered Plaintiffs’ evidence in sup
their summary judgment motion in the above analysis regarding Defendants’ su
judgment motions. The Couttereforerelies on its abovdeterminationsvith regard to
these issues, which in@das consideration of Plaintiffs’ evidence submitted to demong
that their First Amendment right to peaceably assemble was violated. Plaintiffs adc
factual support either showing that they had any right to remain in the area of the u
asserly after being ordered to disperse or evincing any motive on behalf of Defe
to chill their speech by dispersing them down Harbor Drivenilarly, as aforementioneg
no reasonable jury could findased on the factual recottat Plaintiffs’ inital seizure vie
the skirmish line and their subsequent arrests were not supported by probabld$ee
Section 1.B.2, supra)

Because the facts in the recdad to createagenuingssue of material faco defeat
Defendants’ summary judgment motiarsPlaintiffs’ constitutional claims, it followthat
this same evidence cannot estabtisty much higher burdahat Plaintiffsare entitledto
summary judgment othese same claimsWithout having met their burden to shf
constitutional injuries, theetated claims against County Defendants and Plaintiffs’
Act claim cannot lie.

Lastly, Plaintiffs’ arguments regarding its Ralph Act claim purports to addres
the first element of the claim: the commission of violence or threats of violent=:
Opp’'n & CrossMot. at 19-20.) Plaintiffs state that the decision to move the prote
south on Harbor Drive constituted an act of violence sufficient for the claim; they p
no further facts to support that the act was the result of unlawful motivations and,
do not identify which “Defendants” were specifically responsible for it. For the re
discussed in Section 1.D,TPlaintiffs fall far short of satisfying their burden for summ

judgment in their favor.
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The Court therefor®ENIES Plaintiff’'s CrossMotion for Summary Judgment ¢
all claims.

IV. Supplemental Jurisdiction

Under 28 U.S.C. § 1367(a]istrict courts*have supplemental jurisdiction over
other claims that are so related to claims in the action within such original juasdicat
they form part of the same case or controversy” However, districts courts may decli
this jurisdiction if all claims over which it has original jurisdiction have been dismi
28 U.S.C. § 1367(c){3

TheCourt has granted summary judgmenbefendants’ favor on the § 1983 clai
that givethis Court federal question jurisdictiorT hus, onlythe Cervantes Plaintiffs’ sta
tort claims remainn this case Finding that theébalance of theelevant factorgloesnot
“tip in favor of retaining the statlaw claims” after the dismissal of thederalclaims, the
Court declines to exercise supplemental jurisdiction over these claims pursu
8 1367(c)(3. SeeOliver v. Ralphs Grocery Ca654 F.3d 903, 911 (9th Cir. 201(bplding
that thedistrict court did not abuse its discretion in declining supplemental jurisdictior]
state law claims after granting summary judgment federal claims);Sanford v
MemberWorks, Io, 625 F.3d 550, 561 (9th Cir. 2010) (“[I]n the usuase in which al
federatlaw claims are eliminated before trial, the balance of factors to be considere(
the pendent jurisdiction doctrine . . . will point toward declining to exejaisgdiction
over the remaining stataw claims.”} see also United Mine Workers of Am. v. GjI#&3
U.S. 715, 72§1966) (“Certainly, if the federal claims are dismissed before trial, {

though not insubstantial in a jurisdictional sense, the state claims shoulaiesdd as

well.”). Plaintiffs may pursueheir state law clairmin state court.
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CONCLUSION

Accordingly, the Court:

(1) GRANTS City Defendants’ Motion for Summary Judgment as to Counts
3,7 and 8,

(2) GRANTS IN PART and DENIES IN PART City Defendants’ Motion fo
Summary Judgment as @ounts 4, 5, and; 6

(3) GRANTS County Defendants’ Motion for Summary Judgment as to Plain
remaining claimsgainst the Count{Counts 1, 2, and)8

(4) DENIES Plaintiff's CrossMotion for Summary Judgmerdand

(5) DISMISSESthe remaining state law clairf@Gounts 4, 5, and @inder 28 U.S.C.

8 1367(c)(3WITHOUT PREJUDICE to being refiled in state court.SeeHubbard v.
7-Eleven, InG.433 F. Supp. 2d 1134, 1150 (S.D. Cal. 2006)

The Clerk is directed to enter judgment in accordance with this order.

IT1S SO ORDERED.

DATED: September 25, 2020 -: f m’x’” 4 gf '/4;
Hm:r Cynthia Bas
United States District J udge
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