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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RICHARD B. WHEELER Case No0.:17-CV-1267JLS (L)

Plaintiff,
ORDER GRANTING MOTIONTO
V. DISMISS SECOND AMENDED

SPECIALIZED LOAN SERVICES; COMPLAINT
MORTGAGE LAW FIRM PLG

Defendand. (ECF Na 21)

Presently before the Courtefendant Specialized Loan Servicing, In¢:3LS")?
Motion to Dismiss(“Mot.,” ECF No.21). Also before the Court iRlaintiff Richard B.
Wheeleirs Opposition to (“Opp’'n,” ECF Na 24, 27 and SLSs Reply in Support o
(“Reply,” ECF No. 25) théviotion. The Court vacated oral argument on the Motion
took the matter under submission without oral argumeB@F No.22. After considering
the Parties’ arguments and the law, the CAIRANTS SLSs Maotion.

FACTUAL BACKGROUND

At an unspecified datér. Wheelerobtained a mortgage througfiwin Capitol
Mortgagé of San Francisco. Second Am. Compl. (“SAC”), ECHWNo. 20, at 2
Mr. Wheelerclaims that “the origination of the loan was a case of fraudfiedsvas

! Specialized Loan Servicing, LLC was erroneously sued as “SpecializedSkoaoes.”
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induced to sign a loan that was different from the one previoushj]efigf by promises

that went unfulfilled.” Id. The loan was “immediately transferred” to Countrywide,
subsequently acquired by Bank of America after Countrywide “went out of busirds
The loan waslltimatelysold toSLS. Id.

In 2014 Mr. Wheelerapplied for a loan modification with SL3d. at 3 6; see alsc
Request for udicial Notice (“RIN”), ECF No. 21, Ex. 1 at 2 In October 2015
Mr. Wheeler fied a suit in shall claims court against SLS and Mortgage Law Firm P
(“MLF”) for “[v]iolation of CA CCP 2924 and 12 CFR 1024.41” on the grounds
“mortgage services anestricted from advancing foreclosure process if homeowrn
securing foreclosure alternative.” RJN Ex. 1 at 2. At a hearing on June 21 t1241]
Mr. Wheeler did not attend, Commissioner Peter S. Doft dismissed the actio
prejudice at SLS and MEs request.SeeRJIN EX. 2.

This action concerns a subsequent applicdbotoan modification SeeSACat 3-
8. In Januar017,Mr. Wheelerreceived a letter from SLS askifigyhat he wanted to d
with the property and requesting thatir. Wheelercall SLS to discuss his optiontd. at
3. Mr. Wheelercalled SLS and informed it that he would like to apply for a
modification and requested th&LS send him the necessary application materikds
After Mr. Wheelersubmitted the forms, he received notification from SLS in April 2
that thecompletedforms had been received by SLS and were in the process of
evaluated.ld. at 34.

By letter dated May 2, 2017, SLS informbtt. Wheelerthat he had been deni

any form of loan modificatin. Id. at 4; see alsoDeclaration of Tadeusz McMahc

2 SLS requests that the Court take judicial notice of two documents: (1) Claim ang \@hdeler v
Specialized Loan SerydNo. 372015-0032554&C-SCGCTL (Cal. Super. filed Oct. 16, 2015); a
(2) Minute OrderWheeler v. Specialized Loan Seywéo. 372015-0032554&C-SCG-CTL (Cal. Super
filed July 21, 2016). See generallyRIJN, ECF No. 2. Because the Courtmay
takejudicial notice ofcourtfilings and other matters of public recoRReyns Pasta Bella, LLC v. Vis
USA, Inc, 442 F.3d 741, 746.6(9th Cir. 2006) citing Burbank-Glendald?asadena Airport Auth. v. Cif
of Burbank,136F.3d 1360, 1364 (9th Cir. 1998)), the CABRANTSSLS’s Request for Judicial Notic
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(“McMahon Decl.”), ECF No. 241, Ex. 13 The letter noted that Mr. Wheeler was 1

months delinquent on his loan, and that his total monthly obligations of $3,201.53 ex
his monthly gross income of $914.75eeMcMahon Decl. Ex. 1 at 16, 17.The letter
informed Mr. Wheeler that, “[i]f the properfwals [his] primary residence and this [vez
[his] first evaluation,[he] hdd] the right to request a second independent revie
determingfhis] eligibility for a loan modification.” Id. at 18. Such a request was to
made in writing “no later than June 1, 2011d. The letter further explained that, “[i
the property [wag [his]primary residence, th[gva]s[his] first evaluation, anghis] reques
[wal]s received in the disclosed time frarf®&l,S] wlould] not initiate or continue with an
scheduled foreclosure during the revigvhgd] offered[him].” Id.

NonethelessSLS scheduled a sale of Mr. Wheeler's home for May 17, 2017.
at 4. Although Mr. Wheeler called SLS to request that the sale be reschedtilexdter
Junel, 2017, SLS refused to do std. Mr. Wheeler therefore “immediately fax[ed]
SLS a one page request for an appedt” at 4. The request was rejected #LS
proceeded to sell Mr. Wheeler's homé&d. at 5. MLF was “the means by which tf
foreclosure sale [wals carried outd. at 8.

PROCEDURAL BACKGROUND

Mr. Wheeleffiled suit against SLS and MLF small claimscourt on May 17, 2017.

See generalfeCF No. 12. SLS removedseeECF No. 1,and filed a motion for a mor
definite statement pursuant to Federal Rule of Civil Procedure 1S¥elCF No. 2. Aftef
the Court granted SLS’s motioseeECF No. 3, Mr. Wheeler filed a First Amend
Complaint. SeeECF No. 6.

3 Because neither side contests the authenticity of Exhibit 1 to the McMaharddiec! and because t
doaument is expressly mentioned—and integral te-the Second Amended Complaint, the Cd
incorporates the May 2, 2017 letter from SLS to Mr. Wheeferekerence.Branch v. Tunnell14 F.3d
449, 454 (9th Cir. 1994(citing Romani v. Shearson Lehman Hutt®29 F.2d 875, 879 8.(1st Cir.

1991)),overruled on other grounds by Galbraith v. Cnty. of Santa Cl30& F.3d 1119 (9th Cir. 2002).

4 Pin citaions to Exhibit 1 refer to the CM/ECF page numbers electronically stampleel tatpt of each
page.
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SLS moved to dismiss Mr. Wheeler’'s First Amended ComplaggECF No. 7,
and the Court grantedbLS’s motion SeeECF No. 19. As to SLS’s argument thj

Mr. Wheeler's complaint was barred undes judicata the Court concluded that Sl

“ha[d] not proven all elements.id. at 7. Nonetheless, as to Mr. Wheeler’s claim ui
California Civil Code section 2923.6 (“Section 2923.6"), the Court held that “[SI&S]
under no obligation to respond to Plaintiff's request in 2017 absent a ahateange ir
Plaintiff's financial circumstances that was documented and submitted to [SLS]

“grant[ed] Plaintiff leae to amend his Complaint . . . to more clearly describe the ser

events underlying his allegations against Defendamdl” at 9 (citing Cal. Civ. Code

§2923.6(g)). The Court also dismissed Mr. Wheeler’s claim under 12 C.F.R481(
granting him leave to amend “to more clearly explain which section of this regulat
alleges was violated.Td. at 10.

Finally, theCourt noted that “Plaintiff ha[djot filed any document with the Col
indicating he hpl] served . . . Mortgage Law Firm PLC” and fwa]s unclear how
Plaintiff's allegations related to Mortgage Law Firm at all, as the compaajs not
mentioned in the Firssmended Complaint except in the captioid” The Court therefor
directed Mr. Wheeler to “include any allegations he intends to assert against Mortgg
Firm” in his Second Amended Complaint and to “serve Mortgage Law Firm or it w
dismissed pursuant to Federal Rule of Civil Procedure 4(id).”

Plaintiff filed his operative Second Amended Complaint on June 13, 888BCF
No. 20, and the instant Motion followed on June 29, 2B&ECF No. 21.

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) permits a party to raise by motic
defense that the complaint “fail[s] to state a claim upon which relief can be grs
generally referred to as a motion to dismidhe Court evaluates whether a compl:
states a cognizable legal theory and sufficient facts in light of Federal Rule of
Procedure 8(a), which requires a “short and plain statement ofaiihe sthowing that th

pleader is entitled to relief.” Although Rule 8 “does not require ‘detailedctiaal
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allegations,’ . . . it [does] demand more than an unadornediefieadantunlawfully-
harmedme accusation.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiigll Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007))n other words, “a plaintiff'©bligation to
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labets
conclusions, and a formulaic recitation of the elements of a cause of action will n
Twombly 550 U.S. at 555 (citindPapasan v. Allain478 U.S. 265286 (1986)). A
complaint will not suffice “if it tenders ‘naked assertion[s]’ devoid of ‘further fac
enhancement.”lgbal, 556 U.S. at 677 (citinfwombly 550 U.S. at 557).

To survive a motion to dismiss, “a complaint must contain sufficient factual n
accepted as true, to ‘state a claim to relief that is plausible on its’ falcke.{quoting
Twombly 550 U.S. at 570%ee alsd-ed. R. Civ. P. 12(b)(6). A claim is facially plausi
when the facts pled “allow the court to draw the reasonafdeznce that the defendant
liable for the misconduct alleged.fgbal, 556 U.S. at 677citing Twombly 550 U.S. a
556). That is not to say that the claim must be probable, but there must be “moré
sheer possibility that a defendant has acted unlawfullg.” Facts “merely consister
with’ a defendant’s liability” fall short of a plausible entitlement to reliéd. (quoting
Twombly 550 U.S. at 557)Further, the Court need not accept as true “legal conclus

contained in the complaintid. This review requires contespecific analysis involving

the Court’s “judicial experience and common senséd. at 678 (citation omitted).

“[W]here the wellpleaded facts do not permit the court to infer more than the
possibility of misconduct, the complaint has allegdmiit it has not ‘show[n}—‘that the
pleader is entitled to relief.”ld.

ANALYSIS

SLS moves to dismissvith prejudice Mr. Wheelés claims for fraud, violation of

Section 2923.6, and violation of 12 C.F.R. § 1024.41 as alleged in his Second A
Complaint See generall{2CF No. 21.
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l. Fraud

Mr. Wheeler alleges generally that “the origination of the loan was a case of
because he “was induced to sign a loan that was different from the one pre
offer[]e[d] by promises that went unfulfilled.” SAC at 2. SLS arguestthatallegatbn
Is insufficient to state any claim against it.

The Court must agree. As SLS notsseMot. at 8, “an amendecomplaintmust
becompletan itself withoutreferenceo aprior or supercedingleading” Rentz v. Borern
No. 11:CV-16231EG NLS, 2012 WL $09941, at *3 (S.D. Cal. May 8, 201@jting S.D.
Cal. Civ.L.R. 15.1). Mr. Wheeler'sonclusoryallegations in his Second Amend
Complaint fail to meet the heightened pleading standard required under Federal

Civil Procedure 9(b), pursuant to whi “in alleging fraud or mistake, a party must st

with particularity the circumstances constituting fraud or mistaketl. R. Civ. P. 9(b).

In particular, allegations of fraud must be accompanied by ‘the who, what, when,
and how’ of the misconduct chargedKearns v. Ford Motor C9.567 F.3d 1120, 112
(9th Cir. 2009). When alleging that fraudulent statements were made, a plaintiff
identify the false statements and indicate why they were fédfsee GlenFed, Inc. Se
Litig., 42 F.3d1541, 1548 (9th Cir. 1994) (en banc).

This Mr. Wheeler fails to dolt is not clear from Mr. Wheeler's Second Amen(
Complaint who made what fraudulent statements when. Accordingly, the@RANRTS
SLS’s Motion andDISMISSES Mr. Wheeler’s cause of action for fraud.

II.  California Civil Code § 2923.6

Section2923.6provides that“[i ]f a borrower submits a complete application fq
first lien loan modification,” a mortgage servicer “shall not record a notice of defg
notice of sale, or conduct a trustee’s sale, while the complete first lien loan modif
application is pendig” until “the mortgage servicer makes a written determination thz
borrower is not eligible for a first lien modification, and any appeal period” has ex
Cal. Civ. Code § 2923.6)c The statute furthestateghat “the borrower shall have at $:

30 days from the date of the written denial to appeal the denial and to provide e
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that the mortgage servicer’s determination was in err@at. Civ. Code§ 2923.4d). If

the borrower appeals the denial, then the mortgage servicer may ndtaeuiice of sal
or conduct a trustee’s sale until 15 days after the denial of the appahklCiv. Cods
§2923.€e). Under Section 2923(g), however,

the mortgage servicer shall not be obligated to evaluate
applications from borrowers who haakeady been evaluated or
afforded a fair opportunity to be evaluated for a first lien loan
modification prior to January 1, 2013, or who have been
evaluated or afforded a fair opportunity to be evaluated
consistent with the requirements of this sectioness there has
been a material change in the borrower's financial circumstances
since the date of the borrower's previous application and that
change is documented by the borrower and submitted to the
mortgage servicer.

Cal. Civ. Code 8§ 2923.6(0).

Sectilm 2923.6 was repealed, effectiv@anuary 1, 2018and ‘feenacted witl

somewhat different language as section 2924. EeeTravis v. Nationstar Mortg., LLG

733 F. Appx 371, 373 (9th Cir. 2018B5LS arguethat the Legislature’s repeal of Sectiq
29236(d) and (e) terminasdMr. Wheeler’s right to relief under those provisio&eeMViot.
at 34. The Court previously expressed skepticism that the repeal of Section 2923.6
Mr. Wheeler's claimseeECF No. 19 at 8 n.&iting Wilkerson v. Nationstaviortg., LLC,
733 Fed. App’x 371 (9th Cir. 2018)), instead concluding that, under Section 292
SLS “was under no obligation to respond to Plaintiff's request in 2017 absentrah
change in Plaintiff's financial circumstances that was documeated submitted {
[SLS].” Id. at 9. The Court therefore granted Mr. Wheeler leave to amend his con
“to more clearly describe the series of events underlying his allegations against [EL

This Mr. Wheeler has failed to do. Despite being gitrenopportunity to file ai
amended complairtllegingin what wayhis financial circumstances had changed and
he had communicated that change in circumstances to MLSWheeler's Secon
Amended Complaint contains no such allegations. Consequetidygher the repeal ¢

Section 2923.6 mandates dismissal of Mr. Wheeler's claim under that Section
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Mr. Wheeler fails to state a claim. The Court therelBRANTS SLS’s Motion ang
DI SM | SSES Plaintiff's cause of action under Section 2923.6.
1. 12 C.F.R. 81024.41

In his Second Amended Complaint, Mr. Wheeler clarifies that he is asserting ¢
under 12 C.F.R. 88 1024.41(c)(1)(ii), (g), and (h)@) the grounds that SLS failed
(1) inform Mr. Wheeler in writing that the appeal process was not applic&plprdvide
Mr. Wheeler an adequate opportunity to apperl(3) conduct areview Mr. Wheeler’s
appeal with personnel uninvolved with the evaluation of Mr. Wheeler’'s applicaiac
at 7~8. Section 1024.41(c)(2)(ii) provides that,

if a servicer receives a complete loss mitigation application more
than 37 days before a foreclosure sale, then, within 30 days of
receiving the complete loss migjation application, a servicer
shall . . .[p]rovide the borrower with a notice in writing stating
the servier’'s determination of which loss mitigation options, if
any, it will offer to the borrower on behalf of the owner or
assignee of the mortgageThe servicer shall include in this
notice the amount of time the borrower has to accept or reject an
offer of a loss mitigation program as provided for in paragraph
(e) of this section, if applicable, and a notification, if applicable,
that the borrower hasé right to appeal the denial of any loan
modification option as well as the amount of time the borrower
has to file such an appeal and any requirements for making an
appeal, as provided for in paragraph (h) of this section.

12 C.F.R. 8 1024.41(cd)(ii). Under Section 1024.41(9g),

If a borrower submits a complete loss mitigation application after
a servicer has made the first notice or filing required by
applicable law for any judicial or ngndicial foreclosure
process but more than 37 days Ibef@a foreclosure sale, a
servicer shall not move for foreclosure judgment or order of sale,
or conduct a foreclosure sale, unless:

(1) The servicer has sent the borrower a notice pursuant to
paragraph (c)(1)(ii) of this section that the borrower is not
eligible for any loss mitigation option and the appeal
process in paragraph (h) of this section is not applicable,
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the borrower has not requested an appeal within the
applicable time period for requex) an appeal, or the
borrowers appeal has been denied,;

(2) The borrower rejects all loss mitigation options offered by
the servicer; or

(3) The borrower fails to perform under an agreement on a
loss mitigation option.

12 C.F.R. § 1024.41(g). Pursuant to Section 1024.41(h)(3), “[a]n appeal shall be de
by different personnel than those responsible for evaluating the borsaveenplete los
mitigation applicatiori. 12 C.F.R. § 1024.41(h)(3).

SLS counters that, pursuant to Section 1024.41(i), it had no obligation ung
Code of Federal Regulatiots respond to a duplicative request for a loan modifica
SeeOpp’n at 5-7. SLS also contends that Mr. Wheeler cannot allege causation or da
as required under 12 U.S.C. 8§ 2605@eeOpp’n at 78.

Pursuant to Section 1024.41(i),

A servicermustcomply with the requirements of this section for
aborrowers loss mitigation application, unless the servicer has
previously complied with the requirements of this section for
acomplete loss mitigation applicatisabmitted by the borrower
and the borrower has been delinquent at all times since
submitting the prior complete application.

12 C.F.R. § 1024.40). Mr. Wheeler concedes that he had previously submitted 3
mitigation application to SLSSeeSAC at 3, 6. Mr. Wheelalsohad been delinquent
all times since submitting his prior application, as he was delinquent for 106 month
May 2017.SeeMcMahon Decl. Ex. 1 at 16, 17. SLS was therefore under no obligat
comply with the requirements of Section 1024.41.

Mr. Wheeler nonetheless appears to rasgmparentletrimental reliance argumel

contending that SLS is not prohibited from reviewing a duplicatigeest and, in thi

instance was obligated to do so because it “initiated the process of applyingldan
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modification, accepted the application[,] and reviewed B&eFAC at 4. There is ng

indication here, however, that Mr. Wheeler reliethis detrimenbnany implied promisé¢

D

on the part of SLS to review his duplicative application for a loan modification or italappe

See, e.gBeck v. Wells Fargo Home Mortg., N.Nlo. 16CV-2150 BEN NLS, 2010 WL

5340563, at *2 (S.D. Cal. Dec. 10, 2010)he Court therefor&6RANTS SLS’s Motion
andDISM | SSES Mr. Wheeler’s cause of action under Section 1024.41.
V. Dismissal with Prejudice

SLS requests that the Court dismiss Mr. Wheeler’'s causes of action againsi
prejudice. See, e.gMot. at 9. The Court will grant leave to amend unless it detern
that no modified contention “consistent with the chajksh pleading . . . [will] cure th
deficiency.” DeSotov. Yellow Freight Sys., Inc957 F.2d 655, 658 (9th Cir. 199

(quoting Schriber Distrib. Co. v. SetWell Furniture Co, 806 F.2d 1393, 1401 (9th Cj

1986)).

This is Mr. Wheeler's Second Amended Complaint, amended following the C
prior dismissal without prejudice of Mr. Wheeler’'s causes of action under Sections
and 1024.41See generallieCF No. 19. The Court provided Mr. Wheeler the opportu
to allege additional facts demonstrating that Mr. Wheeler experienced a material ch
financial circumstances that he documented and submitted to SkeB.id.at 9. As
discussed abovesee supraSection |, Mr. Wheeler declined to do so. In light
Mr. Wheeler’s prior application for a loan modification and Mr. Wheeler’s decision |
address the deficiencies highlighted in the Court’s prior Order, the Court determin
further amendment tthese claims would be futile and theref@eSMISSES WITH
PREJUDICE Mr. Wheeler’s causes of action under Sections 2923.6 and 1024.41.

Mr. Wheeler's Second Amended Complaint, however, raises for the first t
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cause of action for fraud. Although the @olias concerns as to the statute of limitations

and whether Mr. Wheeler can assert such a claim against SLS and/or MLF rather th
Capidl Mortgage, the Court wilDISMISS WITHOUT PREJUDICE Mr. Wheeler’'s
cause of action for fraud. Mr. WheeldAY FILE a Third Amended Complaint with
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thirty (30) daysof the electronic docketing of this Order. Mr. Wheeler is reminded

should he file a Third Amended Complaint, it must be complete in and of itself a
refer toany prior pleadings. Any claim for fraud is subject to the heightened ple
standard of Federal Rule of Civil Procedure 9(lBailure to file a further amende
complaint within the time limits proscribed will result in dismisgath prejudice of
Mr. Wheeler’s final remaining claimgainst SLS for fraud.
V. MortgageLaw Firm PLC

The Court previously cautioned Mr. Wheeler that, because he had not fitedf:
of service, he “must . . . serve Mortgage Law Firm or it will be dismissedigmir$o
Federal Rule of Civil Procedure 4(m)SeeECF No. 19 at 10. The Court also cautio
Mr. Wheeler that e must include any allegations he intends to assert against Mo
Law Firm’ in his Second Amended Complaind.

In his Second Amended Complaint, Mr. Wheeler explains that “on the morn
May 17, 2017, when the original lawsuit was filed in small claims court in San Diegqg
Specialized Loan Servicing and the Mortgage Law Firm were notified by registere
that the suit had been filed.” SAC at 8. That may be true, but Mr. Wheeler has ye

a proof of service with this Court. Mr. WheeleHALL FILE proof of service agains

MLF within fourteen (14) dayef the electronic docketing of this Orddfailure to do sg

may result in dismissal without prejudice of Mr. Wheeler’'s causes of action agains
pursuant to Rule 4(m).
CONCLUSION
For the foregoing reasons, the Co@RANTS Defendant Specialized Lozg
Servicing, LLC’s Motion to Dismiss(ECF No. 20) ad DISMISSES Mr. Wheelers
Second Amended Complaint as to Defendant Specialized Loan Servicing,

® The Court reiterates that it is unclear precisely what those causes of actiorr.avghedler explains i
his Second Amended Complaint that “all charges in this suit made against SLS agily teqthe
Mortgage Law [Firm] since they are the means by which the foreclosure sg¢edavried out.” SAC 3
8. Inthe absence of any concrete allegations concerning MLF in particidamlikely that MrWheeler
will prevail on these claims.
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Specifically, the CouDI SMISSESWITH PREJUDICE Mr. Wheeleis causes of action

against Defendant Specialized Loan Servicing, LLC under California Civil Code § 2
and 12 C.F.R. 81024.41, b SMISSES WITHOUT PREJUDICE Mr. Wheelets
cause of actioagainst Defendant Specialized Loan Servicing, fduGraud. Mr. Wheeler
MAY FILE an amended complaint within thirty (30) dayfsthe electronic docketing ¢

this Order.ShouldMr. Wheeleffalil to file an amended complaint within the time proviq
the Court may enter an Order dismissing with prejudice Mr. Wheetauses of actio
against Defendant Specialized Loan Servicing, LLC.

Further,Mr. WheelerSHALL FILE proof of service on Defendant Mortgage L
Firm PLC within fourteen (14) daysf the electronic docketing of this OrdeBhould

Mr. Wheelerfail to file the requisite proof of service within the time provided, the C

may enter an Order dismissing without prejudide Wheelels causes of action agains

DefendanMortgage Law Firm PLC.
IT1SSO ORDERED.

4

on. Janis L. Sammartino
United States District Judge

Dated: December 5, 2018
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