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of the University of California et al v. Affymetrix, Inc. et al Do

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

THE REGENTS OF THE UNIVERSITY| Case No.:17-cv-01394H-NLS

OF CALIFORNIA; and BECTON,

DICKINSON and COMPANY ORDER GRANTING JOINT
L MOTION FOR AN ORDER

Plaintiffs,

GOVERNING DISCOVERY OF

V. ELETRONICALLY STORED

AFFYMETRIX, INC.: and LIFE INFORMATION
TECHNOLOGIES CORP.
[Doc. No.80/]

Defendand.

On December 18017, the parties filed a joint motion for an order governing
discovery of electronically stored information. (Doc. No. 80.) For good cause shoy
Court grants the parties’ joint motion and enters the following order:

1.  This Order supplements all other discovery rules and ordersdingl the,
Protective Order in this case. It streamlines ESI collection and searching to prg
“‘lust, speedy, and inexpensive determination” of this action, as requirecdbyaF&ule
of Civil Procedure 1.

2.  This Order may be modified in the Court’s discretion or by agreement
parties. If the parties cannot resolve their disagreements regarding such modifidei

parties shall submit their competing proposals to the Court in accordance with the

1
17-cv-01394H-NLS

c. 85

) the

vn, th

mote

Of the
ons,

Cour

Dockets.Justial

com


https://dockets.justia.com/docket/california/casdce/3:2017cv01394/538570/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2017cv01394/538570/85/
https://dockets.justia.com/

© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

discovery dispute procedures.

3. Proportionality: Parties are expected to use reasonable, good fai
proportional efforts to preserve, identify and produce relevant information. This in
identifying appropriate limits to discovery, including limits on custodians, identificati
relevant subject matter, phased discovery, time periods for discovery and othetteya
to limit and guide preservation and discovery issues.

4.  Search Terms: Focused terms, rather than-lonead terms, shall b
employed to search custodial data, e.g. email and other ESI collected from
custodians. The parties shall timely attempt to reach agreement on search ter
computer or technologyaided methodology, arghall continue to cooperate in revisiti
the search terms or computer or technolagled methodology. The parties’ developni
and negotiation of search terms for custodialal and other ESI shall not be grounds
a party to delay review, collection, or production ofooistodial or other documents (e,
network shared documents, laboratory notebooks, development files, etc.) fl
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producing party is able to, and without undue burden, identify and locate without the u:

of search terms. Theagies shall also make reasonable efforts to engage in colls
efforts prior to the finalization of search terms.

a. Each Producing Parshall be responsible for generating a searching pro
that it will apply to its custodial data that it lesles in good faith will return a reasona
high proportion of responsive documents. Within fourteen (14) days of the entry
Order or within such time as the Parties agree, the Parties will exchange propose
terms that each Producing Party proposes to use to identify its responsive email
custodial ESI. A Producing Party need not apply the same search terms to all cug
but must disclose if it is applying some search terms to some custodians but not ot

b. A Producing Rrty is not limited to searches using the disclosed terms
may conduct broader searches using other terms, at the Producing Party’s djs
without disclosing those additional or broader searches to the Requesting Pa

Producing Party need not disclose search terms or strategies that will rexksgjqat or
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work product information.

C. The Requesting Party, within 7 days of the receiving the Producing P
proposed terms, may request revisions to the Producing Party’s proposed termy
request no more than twgr(20) additional search terrper side to be used in connect
with the search of email or other ESI that the Requesting Party in good faitrebelid
return a reasonably high proportion of responsive documents without overbreadth o
burden. The foregoing limit assumes that the Producing Party has madaigoetforts
to develop a robust initial set of proposed search terms, and the Court may cons
scope and reasonableness of the initial proposed search in considering requeatterf
searches. Notwithstanding this limit, the parties shall cooperate to minimize and
disputes, and meet and confer as necessary, to ensure that their search proposa
responsive documents while avoiding overbreadth or undue burden, including agre
increase the limit on search terms if needed without Court leave. The Court may @
and grant contested requests for additional search terms, upon a showing that b
search terms are likely to identify relevant and responsive documents without ovér
or undue burden and in view of the adequacy of the Producing Party’s initial pre
terms.

d. Upon receipt of the Requesting Party’s search terms, the Producing Par

use the search terms proposed by the Requesting Party unless the Producing Par
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to the use of a given termithin 7 days and explains the basis of its objection. Where

possible, the Producing Party shall propose with its objection revisions to the seas
or other computer or technologyded methodology in an effort to resolve or narrow
objections.

e. The parties shall meet and confer in good faith to resolve any disputs
may arise over the search terms and/or the use of other techiatdeglymethodology an
to ensure the terms are sufficiently tailored to capture documents relevant to the
captioned litigation. The parties shall work cooperatively to minimize and narroviesi

and ensure that their respective searches identify responsive documentsvaililgg:
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overbreadth or undue burden. If the parties cannot resolve their disgatding search

terms and/or the use of other computertechnologyaided methodology after reasonable,
thorough good faith negotiations, the Requesting Party may seek relief from thenCourt
accordance with the Court’s discovery dispute procedures.
f. A Producing Party may amend its search terms at any time if any term in goo
faith appears to be overly broad, either in general or as applied to a partictddrarusr
custodial data source. The Producing Party shall notify the Requesting Paisy of
amendment and whether the amendment will apply to searches of all custodians|or ol
with respect to particular custodians or custodial data sources. The parties agege to
same dispute resolution procedures set forth in paragraph (e) above wtt tesany
such amendment.
g. The parties recognize that discovery is an iterative process. A Requestir
Party may therefore request the use of supplemental search terms (up to a cumulative t
limit of fifteen (15) supplemental search terms for each side) at any time prior to thirty (3(
days before the date set by the Court for substantial completion of document gisicpver
I) discovery reveals information that in good faith indicates supplemental term(s) wil
capture relevant, responsive documemtd are not cumulative of previous searches or ii)
the Requesting Party serves additional noncumulative discovery requests necegsitat
additional searches. The Requesting Party must identify the specific custodianseand til
periods it requests be searched using the supplemental search term(s). Thenagrties
jointly agree to modify this limit without the Court’s leave. The foregoing limitation does
not modify each party’s existing independent obligations under Fed. R. Civ. P. 26(e)
ensure that itdiscovery disclosures are not incomplete or incorrect in any material respec
including by conducting additional searches as necessary. The Court may cons|der &
grant contested requests for additional supplemental search terms, upon reg shatyi
relevance or materiality of such search terms could not have been reasonably known wt
the parties negotiated their initial search terms and are likely to identify noncumulativ

relevant and responsive documents without overbreadth or undue burden, taking ir
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account the progress of discovery and the proximity of the request to discovery de
The same dispute resolution procedures set forth in paragraph (e) above appl
respect to supplemental terms or if a Requesting Party seeks Court &ppexlditional
supplemental search terms beyond the limit as to number of terms or time of req
forth above.

5.  Custodian Collection: The parties will negotiate in good faith to identify
limit the number of custodians whose data (both email esekgenerated data)
collected. The Requesting Parties can request collection and search of data fraan
total of ten custodians per side from the Producing Parties. Thespagigjointly agreq
to modify this limit without the Court’s leave. The Court may consider contested re
for additional custodians per side, upon showing a distinct need based on tf
complexity and issues of this specific case.

6. Non-Custodial ESI Collection: Nothing in this Order shall requir
producing party to utilize any particular collection protocol for any particular souf
Non-Custodial ESI. For avoidance of doubt, targeted collection may be used to
potentially relevant documents from any NGostodial ESI data source.

7.  System File Filtering: The parties will use their best efforts to filter
common system files and application executable files by using a commercially rea
hash identification process. Hash values that may be filtered out during this prog
located in théNational Software Reference Library (“NSRL”") NIST hash set list.

8. Deduplication: A party is only required to produce one copy of
responsive document and a party mayldplicate responsive ESI (based on MD5 or Sl
1 hash values at the document level) on a global scale as long as the Producing |
the ability to, and does, provide information identifying the other custodians who pog
any given record or ESI, for example in a “custodian” meta data field. AlternatiV
party may elect tde-duplicate each custodian’s responsive ESI and majugkcate the
party’s noncustodial ESI (based on MD5 or SHAhash values at the document lev
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To the extent emails are produced, the following procedures shall apply. For emalils wi
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attachmets, the hash value is generated based on the parent/child document grouq
the extent that dduplication through MD5 or SHA hash values is not possible,
parties shall meet and confer to discuss any other proposed methedugiidation.

9. Production Specifications and Format: The parties have agreed to p
documents using the format described in the ESI Protocol attached to the Joint Di
Plan. To the extent that circumstances require a party to produce documents in
otherthan the format described in the ESI Protocol, e.g. prior or to or during a dep
or other proceeding, the Producing Party will produce the documents in the agneat
shortly thereatfter.

10. Preservation of Discoverable Information: A party lmasommon law
obligation to take reasonable and proportional steps to preserve discoverable infg

in the party’s possession, custody or control. Absent a showing of good cause, th¢

shall not be required to modify, on a goifagward basis,lte procedures used by theny i

the ordinary course of business to bagkand archive data; provided, however, that
parties shall preserve discoverable information currently in their possessiomlycois
control.

11. The parties agree that, absent good cause, the following catego

information need not be preserved nor searched: (1) deleted, slack, fragmented,

data only accessible by forensics; (2) random access memory (RAM), temp@sroif

other ephemeral data that are difficulppte@serve without disabling the operating syst
(3) online access data such as temporary internet files, history, cache, cookies,
like; (4) data in metadata fields that are frequently updated automatically, such
opened dates; (5) data stored on disaster recovery tapesjtabes or othdrackup
data not otherwise accessed in the normal and ordinary course of business; (
messages; (7) instant messages that are not ordinarily printed or maintained in
dedicated to insint messaging; (8) electronic mail or@pin messages sent to or frg

mobile devices (e.g., smart phones), provided that a copy of such mail is routinely

elsewhere; (9) other electronic data stored on a mobile device, such as caleodéaat
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data or notes, provided that a copy of such information is routinely saved elsefd¥re

logs of calls made from mobile devices; (11) server, system or network logs; (12) ele
data temporarily stored by laboratory equipment or attached electrqnipment,
provided that such data is not ordinarily preserved in the ordinary course of busine:
part of a laboratory report; (13) unindexed electronic data generated bwatdadip
equipment and kept in a proprietary / reiandard file format prosled that such data

not ordinarily preserved in the ordinary course of business or as part of a laboratory

or (14) data remaining from systems no longer in use that is unintelligible @ystems

ctror
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in use. Nothing in this section shall limit a Requesting Party’s right to request from

Producing Party more information about the nature of and burden associated witimg
documents from a particular location.

12. Third-Party Confidentiality Obligations: To the extent that relevant ES
otha documents sought for production implicate confidentiality obligations owed te
parties (“Protected Thirgdarty Information”), the Producing Party will negotiate W
those thirdparties in good faith to secure the thparty’s approval for produan of the
Protected Thirgparty Information. To the extent that the Producing Party is unal
secure approval from the thighrty, the Producing Party will promptly inform t
Requesting Party of the existence of the Protected -plairty Information and the contg
information for the third party such that the Requesting Party is able to negotiate v
third-party and, if necessary, seek appropriate relief from the Court.

ITISSO ORDERED.

DATED: December 222017 i
|\,

MARILYN LYHUFF, Districtdi{dge
UNITED STATES DISTRICT COURT
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