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ed States Department of the Interior, Bureau of Indian Affair...thern California Agency Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

EMILIO REYES, Case No.: 17cv01418 JAH-RBB
Plaintiff, 17¢cv01571 JAH-RBB

V.

UNITED STATES DEPARTMENT OF
THE INTERIOR, et. al.

ORDER GRANTING DEFENDANTS’
MOTIONS FOR SUMMARY
JUDGMENT

Defendants. [Doc. Nos. 25, 38]

EMILIO REYES,
Plaintiff,
V.

UNITED STATES DEPARTMENT OF
THE INTERIOR, et. al.

Defendants.

BACKGROUND
Plaintiff, Emilio Reyes, submitted agqeest under the Freedom of Information /

(“FOIA”) on March 15, 2016vhich was assigned No. FORBA-2016-00916 and a FOI/
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request on March 15, 2017 whialas assigned No. FOIA BIR017-00863. The reques

sought:

drafts and final recommendations, reppdsrrespondence, emails, faxes and
related records by the CalifoenAgency of the Bureau dhdian Affairs; to The
Office of Indian Services, The Officef the Solicitor, The Office of Feder
Acknowledgement, The Office of the Assidt&@ecretary of Indian Affairs and/s
any other agencies within the Departmenttd Interior, in regards to the Trib

affiliation and blood quantum aection of Mary (GrijalvaBega, whom is listed gn

the 1928 California Indian Census Ralfiplication number 5676, Roll number 13
and

All related documents anavorking papers in regards to Mary Bega’s tri

affiliation determination by Ma&ia Wiezorek, Claims epfoyee at the Bureau (

Indian Affairs Regional Office in California.
Long Decl. at 1 7.

He submitted another FOlAequest on March 28, 201vhich was assigned No.

FOIA BIA-2017-01044. Complairdt 1-2. The request sought:

All records created by the Bureau of ladiAffairs between 2013 to the present ¢
in regards to the tribal affiliation analood quantum correcn request of Mary
(Grijalva) Bega, whom is listed on&h1928 California Indian Census Roll
applicant number 5676. Please provide amy all related draftbetween Februar
2013 to March 2017 prepared by the Bure&undian Affairs, including but ng
limited to; any pending and fihneecommendations in regartb the Tribal affiliation
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and blood quantum correction request of Mary (Grijalva) Bega. Please include |

any; reports, correspondenesnails, and faxes by th#acific Regional Office an
the Southern California Agenayf the Bureau of Indiaiffairs; to the Office of
Indian Services, The Office of theSolicitor, The Office of Feder:
Acknowledgement, The Office of the Assigtabecretary of Indian Affairs, i
regards to the Tribal affiliation anddadd quantum correction request of Mj
(Grijalva) Bega.
Long Decl. at 1 4; Moore Decl. at | 4. fBredant BIA performed a search of potentia

responsive documents in response to Plémtiequests. Long Decl. at 11 5, 8; Mo
Decl. at 5. The search ealed a total of 93 pages osponsive documents. Long De
at § 6; Moore Decl. at § 6The BIA reviewed the respans documents and determin
that 47 pages would be released in full, @ges would be redact and/or partially
released, and 15 pages would be withheld ewtirebng Decl. at § 6; Moore Decl. at |
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Plaintiff filed a complaint on July 13, 2@lasserting a claimnder the FOIA based

upon request No. FOIA BIA-2017-01044 (17ci8). He filed a complaint on August
2017 asserting a claim under the FOIA lagagpon request No&OIA BIA-2016-00916

and FOIA BIA-2017-0083 (17cv1571). Defendés filed answers on January 4, 2018.

4,

On April 23, 2019, Defendants filed thending motions for summary judgment in

both cases. Plaintiff filed oppositions and Defents filed repliesDeeming the motion
suitable for disposition without oral gument, the Court took the matters un
submission.

The Court granted Defendant’s unoppdsmotion to consolidate Case N

S

der

PDS.

17cv1418 and 17cv1571 fors@ution of the motions for summary judgment in the intgrest

of judicial economy and efficiency bacse the cases involaerlapping requests.

Upon further review of the parties’ sulssions, the Court found the descriptions of

the information withheld and the reasons pded in support of asserted exemptions

general and directed Defendants to lodge tadacted and/or partially released

withheld documents fdn camera review. Defendants lodgedeimaterials adirected by
the Court.

LEGAL STANDARD

Summary judgment is properly granted wlirere is no genuine issue as to 4
material fact and ... the moving party estitled to judgment as matter of law.’
Fed.R.Civ.P. 56(c). Entry of summary judgrmenappropriate “agast a party who fails
to make a showing sufficient to establish thestence of an elemerssential to thg
party’s case, and on which that party will bear the burden of proof at trial.” Celotex|
v. Catrett, 477 U.S. 317, 322 (1986).

FOIA actions are most commonly resadvby summary judgment. See Anin
Legal Def. Fund v. U.S. Food & Drug Admj 836 F.3d 987, 989 (9th Cir. 2016 panc);
Nat'l Res. Def. Council v. \&. Dep't of Def., 388 F.&p. 2d 1086, 1094 (C.D. Cal. 200

Courts considering a motion for summarggment in a FOIA case conduct a two-s
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inquiry. See Berman v. CIA01 F.3d 1136, 1139 (9th Cir. 2007). The first step ass
whether the agency demonsasit met its obligation under F®to conduct an adequal
search for responsive recordSee Zemansky v. U.S. EPA, 767 F.2d 569, 571 (9th

1985). An agency can demonstrate it medltbgations by showing that it “conductec

search reasonably calculatedutcover all relevardocuments.”_Id. (quoting Weisberg
U.S. Dep'’t of Justice, 745 F.2d 1476, 1485 (DO©. 1984). “An agncy can demonstral

the adequacy of its search through reasgnadiiailed, nonconclusosaffidavits submitteq

in good faith.” _Id. If the agncy meets the initial burdengtkecond step requires the cc
to consider whether the agency adequateilyatestrates that any information not disclo
is protected by at least one of the enunsgtaxemptions. See 5 U.S.C. § 552(a)(4)
U.S. Dep’t of State v. Ra502 U.S. 164, 173 (1991).

PSSe:
(e
Cir.
| a

V.

To prevail on summary judgment in a FOpoceeding, where the underlying facts

and inferences are construed in favor of FRBA requester, an ageyr must prove that
has met both burdens. Nat'| Res.fD@ouncil, 388 F. Supp. 2d at 1095.
DISCUSSION

Defendants argue it is entildo summary judgment in both cases because B

search was reasonable, the BIA properly applied exemption (b)(6), the BIA pr
applied exemption (b)(5), armbmplaints regarding delayeamoot. Plaintiff argues th
searches in response to his requests were inadequate and thecagsewgre not properl
applied.
|. Reasonable Search

Defendants argue BIA perfmed a thorough search of potentially respon
documents to respond to Plaintiff's reqises Defendants mainta BIA identified the

category of potential records, Record SeB&60 Tribal Government, and searcheq

1 The Court previously found the searelasonable as required when it determimechmera review of
the materials was necessary. The discussion isdadl here to provide détasupporting the Court’
finding of a reasonable search.
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every format using search methods and setailored to the requests and in all fi

reasonably expected to contain the requestmibrds. To the extent that Plaintiff

les

challenges the search based on his assertion that Defendants should review a partic

employee’s work product, Defendants maintéhat information is subsumed in the BIA’s

search for responsive records.

Plaintiff contends he sought recordsladermine why he wasssigned a wrong tribal

affiliation but the records provided by the Bbke insufficient to provide any historigal

evidence on that issue andarmrelated to his initial reqgse He maintes Defendants
have not yet produced tribal affiliation regd documents to his genealogy or the BI
manner in determining $itribal affiliation.

In reply, Defendants arguehas shown good-faith effts to conduct a reasonal

UJ

A'S

e

search and maintain the methods employed bytB&earch for the records that determines

whether the search was adequate, not wh&taantiff received what he hoped to find.

Defendants provide an affidavit of Erilkéoward, attorney advisor in the Indi
Trust Litigation Office of the Office of the 8aitor, Department othe Interior (“DOI”)
which includes the Vaughn inderelevant to Plaintiff's FO\ requests. Additionally
Defendants provide affidavitsdim Harley Long, a Tribal @/ernment Officer for the Bl

whose duties include reviewgnand processing FOIA requests received in the Pa

AN

A

cific

Regional Office, and Javin Moore, Supeemdent for the BIA whose duties include

reviewing and processing FOIA requests received by the Southern California Agenc
declarations demonstrate records maintaibgdhe BIA relevant to Native Americg
Tribal affiliation and enroliment fall under ReddSeries 3700 Tribal Government and

maintained by the Southern California Ageacy the Pacific Regional Office. Long De

2 “IG]overnment agencies seekitmwithhold documents requested anthe FOIA have been require
to supply the opposing party and the court withiaughn index’ identifyingeach document withheld,
the statutory exemption claimed, and a particularezgdanation of how disckure of the particular

document would damage the interest protected dgldimed exemption.” Wiener v. F.B.I., 943 F.2¢

972, 977 (9th Cir. 1991) (citing King v. U.S. Dépf Justice, 830 F.2210, 223 (D.C. Cir. 1987)).
5
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at 1 2; Moore Decl. at 1 2. BIA’s records are maintaineceithpaper format in a har

copy filing system or electronic format Progeny ES, an elecimic date manageme

system._Id. § 3. Long and Moore attest ttaty reviewed records under Record Series

3700 Tribal Government contained in papéng systems or Progeny ES in response to

Plaintiff's FOIA requests which included the &acy’s California Indan rolls, all record

identified on the branch File Maintenancelsposition Plan which include the Indian

Affairs Records Schedule - 3700 Series ibdr Government; and the 1928 Applicati

on

index. Long Decl. 15, 8loore Decl. 5. The search used the following terms: “Mary,”

“Grijalva,” “Bega,” “censugroll,” and “applicant numbeb676” and took approximate

y

nine (9) hours. Long Decl. at 1 5, 8; Mo@xecl. at 5. The search located 93 pages of

responsive documents. Long Decl. at § 6; Moore .2¢d] 6. They alsattest that all file$

that were reasonably expected to contairrélgeiested records were searched. Long [
at 1 9; Moore Decl. at | 6.

The Court finds Defendants meet theirden to show they conducted a see
reasonably calculated to uncowdirrelevant documents.
[I. Exemptions

FOIA contains exemptions an agencyyma/oke to protect certain documents frg

Decl.

irch

DM

public disclosure._Minier v. Cent. Inliglence Agency, 88 F.3d 796, 800 (9th Cir. 1996)

(citing 5 U.S.C. 8§ 552(b)) “Wherthe government withholds documents pursuant to
of the enumerated exemptionsk@DIA, ‘the burden is on the agency to sustain its actig
Id. (quoting 5 U.S.C. § 552(a)(4)(B)).

A. Exemption 6, Privacy Withholdings

one

DN.

Defendants contend the documents thairfiff seeks include genealogical and

personal information. They nmaain they withheld informi@on that consisted of name

dates of birth, addresses and tribal affiliation. Plaintiff naans he is entitled to certajn

records relating to deceased individuals,befendants argue disclaguwould reveal th

personal heritage and ethnicity of the indials’ living relatives which could lead
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harassment, discrimination, embarrassment, andthey negative effects that could co

me

from revealing such intimate details. In suppdthe asserted privacy interest, Defendants

rely on the discussion regarding the per$ana sensitive nature of documents submi

by groups seeking tribal enrollment in Enlt.Indian Country § 1:10, Indian Tribes

U.S. environmental law—Freedom of Infaatron Act (FOIA) (2018) which cites fo

fted

in

Quinault Indian Nation v. Deer, 232 F.3d 896 (8ih 2000), an unpublished opinion that

affrmed a district court's order uphoidj the BIA’s decision to withhold certain

membership documents under FOIA Exemption 6.

Additionally, Defendants contend the infration at issue reveals little or nothing

on how the Department of the Interior carrees its mission, and insad, the release
the information would tell the public who a peular tribal member is and reveal ot}
personal information about him/her. Becadiselosure of the pessal information woulc
not directly shed light on how or whetheetbepartment performed any aspect of
statutory duties, Defendants argue Plaintiffguests do not implicate a public interest {
is cognizable under FOIA and, as such, thiar@e shifts toward nondisclosure. Th
maintain the significant privacy interests in withholding the information outweigh
non-existent public interest and the agen®pprly redacted this personal information

Plaintiff argues the declarations are insuéfidito establish that a significant priva
interest would be clearly threatened by disctesaf these records. Plaintiff maintains
requests sought records contag his personal information and therefore, Exemptic
does not apply. He further maintains a publierest exists because the records so
pertain to Plaintiff and his family directlynd withholding the records has a negative e
on Plaintiff and his family members. Additionally, he contends the BIA has

responsibility to maintain accurate records pantg to tribal affiliations and he has a fi

amendment right to see what the BIA is umtal hold them accountable for any lack

duty pertaining to tribal affiliations and Nati¥enerican records. Plaintiff also argues

withheld records are not predominantly interraald they neither relate solely to triv
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administrative matters nor would their releas& gircumvention of any law or regulatig
He further contends the information is knoterhis family members and can be obtai

through United States’ repositoriesadable in the public domain.

Plaintiff also maintains when a FOIAgeestor seeks records about another per

the requestor may receiveegter access by submitting protbfat the person eithg
consented to the release o ttecords to the requestor,tbe requestor provides proof
death. Additionally, he contends some fadlegencies have ebt@shed “the 72-Yea
Rule” which permits the relea®f records and correspondenavolving individuals ove
72 years of age who are likely no longer livangd less likely to bpersonally damaged [
the release of information. Plaintiff fdr argues the BIA canneataim the exemptio

because the records are in the public dantarough National Archives, and the Wo

Y
X
rld

Wide Web, Ancestry.corand disclosure of such infortin@an could not lead to harassment,

discrimination, embarrassment,amy other negative effects.

Defendants argue Plaintiff asserts thatdbdants have improperly withheld reco
under the Privacy Act, pointing to a draft famiitge chart for Plaintiff that he claims w
“previously released” in response to a FO&§uest dated November 7, 2013 thatis n
issue in this case. Defendamhaintains the release in 20di8fers from the release i
response to the current FOIA requests #r@BIA made a supplemental production
Plaintiff eliminating some withholdings wdh reflect specific information that wsa
released in the prior FOIA response. Infotimraregarding Plaintiff himself was releast
They contend Plaintiff appears to also seekittiormation of other individuals listed ¢
the record but the Privacy Act rights are perstméhe individual who is the subject of t
record and cannot be asserted derivatidey others. Therefore, Defendants arg
Plaintiff cannot bring a claim under the Privagygt for records related to anyone ot
than himself.

Defendants also maintain Plaintiff cannlefeat the summary judgment by argu

the records are available in the public domaiey contend FOlAequires the request
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to show that there is a “permanent publkcord” of the exactecords requested and
Plaintiff failed to show that the withheld records with privacy exemptions are among thos
exact pages posted on the website. Defendagtse Plaintiff’'s unsupported claims that
BIA is withholding information in the pdic domain cannot defeat summary judgment

because Plaintiff's requests did not show ther@ permanent record of the exact records

he requests. They contenolcts do not examine an ageiscifOIA deternmation based

on claims of prior disclosure that were ndéntified to the agary when it made it

UJ

response. Additionally, Defenadis contend Plaintiff generalfyoints to birth, death, and
marriage records as sources of informatioailable to the public, however, the mere fact
that some of the informatianay be known to some membefshe public does not negate
the individual’s privacy interest in preventifigither dissemination to the public at large.
They further contend Plaintiff's own knovdge of the withheld information does not
eliminate the privacy interest because he faiteshow that he identified those records to
the agency at the time of his request andivapy interest still exists to prevent further

dissemination.

Defendants also argue the National Avels’ so-called “72-Year Rule” does not
apply and does not defeat the privacy intergsthis case. Defendé maintain federal
agencies use different benchmarks wheeighing privacy considerations and the
balancing of the public vseus privacy interest in a recondll differ from agency to agency
due to the nature of the ag®is work and its mission as well as its policy on the subject
records. Defendants contend Plaintiff progid@ basis for requiring the BIA to process a
request in the same way that the National Ades purportedly would Even assuming the
individuals in the records are deceased, Dadmts argue privacy interests are diminished
not eliminated and the agency must consttierprivacy interest of any survivors when
evaluating Plaintiff's requests. They maintéhe BIA properly balanced the public and

privacy interests and propgrapplied Exemption 6.
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Exemption 6 protects from disclosure “pennel and medical files and similar fil

the disclosure of which would constituge clearly unwarranted invasion of perso

privacy.” 5 U.S.C. § 552(b)(6):The Supreme Court has dedid ‘similar file’ broadly as$

government records containing ‘infortmm which applies to a particuls
individual.” Minnis v. Dept. of Agricultire, 737 F.2d 784, 786t{®Cir. 1984) (quoting
United States Dep't of State v. Washingtost Co., 456 U.S. 595, 602 (1982)). WI

determining whether the exetigqn was properly applied,oarts must balance persor,

privacy interests against the public interest stllisure. _Departmeat Air Force v. Rose
425 U.S. 352, 37273 (1976).
According to the Vaughn Index, the BlArpally withheld email chains discussif

Plaintiffs FOIA requests, email chains dissing research requests, lists of con
numbers for American Indian Records Repositegearch request, a draft family tree cl
for Plaintiff, research requests for the Amandndian Records Repository, emails ar|
tree chart under Exemption 6 besauhey contained names,tet of birth, addresse
blood degree, and tribal affiliation. &hCourt’s review of the documents suppc

Defendant’'s assertion thateth contain personal information of individual’s other tl

Plaintiff. Defendants asserpaivacy interest in the intimatgetails of an individual’'s and

deceased individual's family members’ persdmaitage and ethnicityisclosure of which
could lead to harassment, disaination, or embarrassment. Plaintiff attacks the proff
privacy interests. He argues the informatiorigoas to him and family members, is kno

to his family members and can be obtainedugh_United States’ repositories availablg

the public domain.

Defendants demonstrates any informatpmartaining to Plaintiff specifically ha
been released to Plaintiff. See Moore Sijgxl. § 3. The information withheld pursug
to Exemption 6 pertains to third parties. MgHPlaintiff maintains he seeks records aQ
a person who is now deceas@&kfendant asserts a privacy interest on behalf of

deceased individual's living relges. The Court is not persied that the privacy interes

10
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of the living relatives are somehow dimingsh or eliminated by the possibility the

information is available elsewhere to the b See U.S. Dep’t oDef. v. Fed. Labo
Relations Auth., 510 U.S. 487, 500 (1994) (“Adlividual’s interest in controlling th

e

dissemination of information garding personal matters does not dissolve simply because

that information may be available to the pubiicsome form.”). Tahe extent Plaintif

argues Defendants waive their right to withlththie information because they “officia

acknowledged” the information, the argumenlisfhecause Plaintiff fails to demonstrate

applicability of the official acknowledgmerdoctrine. *“[PJublic availability of the

information does not, on its own, triggeppdication of the official-acknowledgement

doctrine.” Civil Beat Law Citr. for the Pub.tBrest, Inc. v. Centers for Disease Contral &

Prevention, 929 F.3d 1079, 1087 (9th Cir. 2018Bhe official acknowledgement doctri

requires Plaintiff show the information regted is as specific as the informat

previously released, matches the informapogeviously disclosedand was already made

public through an official andocumented disclosure. Id.ugfing ACLU v. U.S. Dep'

of Def., 628 F.3d 612, 620-2ZD.C. Cir. 2011)). Finally, Deendant’s prior release of

a

draft family tree to Plaintiff in 2013 does ndfext the privacy interests asserted because

the Defendants demonstrate it is differtérdn the pending FOlAequests and anything

initially withheld in the current requests thatsyaeviously released to Plaintiff was ag
released in a supplemental production to B&inSee Moore Supp. Decl. 11 3-5. Th
the significant privacy interests remain.

Plaintiff contends there is a public intsten release of the records because

pertain to his family and withholding theaords negatively affects them. However,

public interest in a FOIA actiois based upon the public atga and not the identity of the

requesting party. _ See U.Bep’t of Justice v. Reporters Comm. For Freedom of P

ain

LIS,

489 U.S. 749, 771 (1989). The relevant publicrege“is the extent to which disclosyre

would serve the ‘core purpose of the FOIA, iethis ‘contribut[ing] significantly to publi¢

understanding of the operations or activitieghef government.”_U.S. Dep’t of Def.

11
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Fed. Labor Relations Auth. Report&temm., 510 U.S. 487, 495 (1994) (quoting U.

Dep't of Justice, 489 U.S. at 775). Plaintiiad his family’s interest in obtaining t

information does not serve the core purpose dAE-@laintiff also asserts a public intere

in holding the BIA accountablfor any failure to perform & duty to maintain accura

records surrounding tribal affiliations. Thidenest is in line with the purpose of FOIA(i

that it seeks an understanding of the BIA’s activities. However, on balance, the |
interests of the living relatives outweigh the painterest in the iformation. The Cour
finds the exemption was properly applied.
B. Exemption 5, Delikerative Process Privilege

Defendants contend the pre-decisionaif stsscussions regarding how to proce
fulfill, and respond to Plaintiff's FOIA reqsés fall squarely within Exemption 5 whig

protects the consultative functions of government.

Drivac
t

SS,
ch

Plaintiff argues the withheld recordseamot pre-decisional and deliberative and,

therefore, are not exempt under this privileBgen if they do contain some pre-decisiot
deliberative information, he argues thefonmation is not exempt because it W
incorporated into the agency’s final policyPlaintiff also contends Defendants do

specify which of the withheld recordermain such opinions and recommendations

nal,
as
not

and

maintains the portions of a document whichraveexempt must be disclosed unless they

are inextricably intertwined with the exempt portions.

Defendants argue there is hasis for Plaintiff's charderization of the records.

They maintain the redactions in this cadateeto communications between agency 9
and draft memoranda discussing how to psecéulfill, and respond to Plaintiff's FOI,
requests which are records that wouldread the process by which they me
determinations regarding Pl&ifis FOIA requests, and ard¢herefore, protected by tf
deliberative process privilege. Additionally, leedants contend the status of an age

decision within an agency decision making @sx is protected if the release of t

D

taff
i\
\]de
e
NCy
hat

information would have the effect of pratarely disclosing the recommended outcomg of
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the consultative process as well as the soureayftiecision. Defelants further maintai
the records were segregatbdcause some of the records redacted pursuant
deliberative process privilege were producedh partial withholdings applied, ng
withheld in full and otheracords were withheld in fubnly where segregation was r
possible.

Exemption 5 protects from disclosure @ragency or intra-agency memorandt
or letters which would not be aNable by law to a party othéhan an agency in litigatig
with the agency.” 5 U.S.G@ 552(b)(5). Documents “norria privileged in the civil
discovery context” are protected from disclesunder this exemption. NLRB v. Seg
Roebuck & Co., 421 U.S. 132, 149 (1975)As a result, the exemption includes

“deliberative process” privilege which peits an agency to withhold “documer

reflecting advisory opinionsiecommendations and deliberations comprising part
process by which governmental decisions paticies are formulateti Carter v. U.S
Dep’t of Commerce, 307 F.3d 1084, 1089 (9th Cir. 2002) (citing Dep’t of the Inter
Klamath Water Users Protective Assoc., 532.11,8 (2001)). A dasment falls within
the deliberative process privilege if it is hdpredecisional” and “dliberative.” Carter
307 F.3d at 1089 (citing Assembly of Califamn. U.S. Dep’t of Commerce, 968 F.2d 9
920 (9th Cir. 1992)). The Ninth Circuit fidescribed a pre-decisional document as

one prepared in order to assist an ageatemisionmaker in arriving at his decisiq
and may include recommendations, draftwdoents, proposals, suggestions,
other subjective documents which reflect the personal opinions of the writer
than the policy of the agency.

Assembly of California, 968 F.2d at 920.

0 the

ot

ms

n

and
rathe

The Vaughn index indicates the BIA orpgrtially released an email transmitting

census and voters lists to Pl and information was witheld pursuant to Exemption
because it contained “pre-dsicnal intra-agency decisianaking discussions regardii

how to process, fulfill, and respond to FOi&quests filed by the PHiff.” Vaughn Index
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at 2. The BIA also only partially released a draft family tree chart and withheld

information contained therein under Exempticasiwvell as Exemption 6. The agency &
partially released federal census infotima for Mary Bega and William Grijalva fror

Ancestry.com and indicate some informatias withheld under Exemption 5 becaus

included “hand written notes of agency emges[,] predecisional ira-agency decisio

making discussions regarding hoavprocess, fulfill, and spond to FOIA requests file

by the Plaintiff.” Vaughn Index at 4. €MBIA fully withheld a memorandum sendi
Plaintiff's request to the Southern CalifanAgency for their review, an email cha
discussing a draft response to Plaintiff, afdfamily tree chart for Aurelia Orosc
Guillermo Grijalva, and Mary Bega draft family tree chart for Maria Guadalupe Grija
a draft response to Plaintiff, a draft familyformation chart for Arballo and Ortan
family, and a draft memoranduwith Southern California Agency’s review of Plaintift
request and indicate the documents werthheld under Exemption 5 because tl
consisted of pre-decisional intra-agen@cidion making discussions regarding how
process, fulfill, and respond to FOr&quests filed by the Plaintiff.

TheCourt’sin camera review of the materials suppoiB8A’s explanation that th
withheld information includes documentdleeting recommendations and deliberatig
while processing Plaintiff’'s request&s such, Exemption 5 applies.

[ll. Complaints Regarding Delay

Defendants contend, to the extent tiaintiff complains that there was
unreasonable delay in responding to his FEEguest, the claim is moot because the
processed the requested resoadd delay is not a bastssdeny summary judgment.

In opposition, Plaintiff contends the BFAiled to provide a response to his requs

within statutory limits and did not resolv@s appeals in both cases. He mainti

som
SO
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n
d
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N
0,

va,

D
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to

D

DNS

AN
BIA

PStS

NS

Defendants’ unreasonable delays, redactionksdenial of records are retaliation because

he is vocal on many Native Amean issues, he g BIA watchdog and he is involved

the movement of Stop Tribal Genocide and S2@znrollment. Plaintiff argues unless 1
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BIA is enjoined, it will continue to violate hisghts and others’ rights and, as such,

claims regarding unreasdria delays are not moot.

Defendants argue Plaintiff did not adetpya allege a policy or practice claim

because he did not assert a separate adeeion from his general FOIA claim and |
only mention of a policy or practic claim & citation to the seminal case on policy
practice claims, Payne Enterprises, Ind\5., 837 F2d. 486, 494 (D.C. Cir. 1988), in

prayer for relief in 17cv1571 which they centl is not sufficient to state a clai

Assuming arguendo that Plaintiff has assedeplolicy or practice claim in 17cv157
Defendants argue the claim would still fail because thare FOIA violation upon whicf
to base a policy and practice claim as thé&’'8lapplication of pivacy and deliberativ
process exemptions is propddefendants further argue evéPlaintiff were right abou
the merits of the underlying lelgasue, Defendants’ consistanterpretation of the statu
would not establish a policy of FOIAalations to warrant equitable relief.
Defendants also contend Plaintiff's comptaiof procedural delays in process
his requests are not actionable because there is no policy or practice that supports
Court finds that there was no FOIA violationthe application of the exemptions, th
argue, Plaintiff's additional complaints abqubcessing delays canngtand. Defendant
also argue Plaintiff fails to demonstrabe was personally haed during the brie
processing delays and the delays are, at,npostedural violations. Furthermore, th
maintain Plaintiff did not need to file tHawsuit to challenge the delay in process
because the FOIA requests had beengs®ed at the time he filed suit.

Defendants do not dispute that the respobtsddaintiff's requests were untimely.

Instead, they argue any claims based orr tngimely responses are moot because
processed Plaintiff's records requests and properly applied exemptions. Gener

agency’s production of all non-exempt infation, “however beladly, moots FOIA

claims.” Yonemoto v. Dept. of Vetara Affairs, 686 F.3d 681, 689 (9th Cir.201

(citations and internauotation marks omitteddyerruled on other grounds; see also Civi
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Beat Law Center for the Publinterest, Inc. v. Centers f@isease Control & Preventio

929 F.3d 1079, 1085 (9th Cir. 2019). As dissed above, Defendant demonstrates it

properly applied exemptions to the withhetthterials which would moot Plaintiff
claims.

However, construing his pleegs liberally, Plaintiff asgés an arguable claim bas
upon an impermissible practice of noncomptamwith FOIA requirements in case num
17cv1571. Courts have recognized exceptionthéogeneral rule that a FOIA claim

mooted by the release of non-exempt matenaign there is a recurring pattern or prac

S

D
o

Der

S

tice

of FOIA violations or when the delay wagregious._Civil Beat Law Center, 929 F.3d at

1086; Tri-Valley Cares v. Depbf Energy, 203 F. App’x5, 107 (9th Cir.2006); Mayodgk

v. Nelson, 938 F.2d 1006, 10Q7,1 (9th Cir. 1991);_ Munger, Tolles & Olson LLP

U.S. Dept. of Army, 58 F.Supp.3d 1050, 1058«&.D. Cal. 2014). In his opposition,

V.

Plaintiff asserts the delay in responding te f@quests is a practice used by the BIA for

retaliation. In reply, Defedants make numerous argumeassto why the claim fails.

However, the Court notes Daf@ants have not moved for summary judgment on Plain

pattern and practice claimgarably contained in 17cv1571.

In any event, Plaintiff's complaints ragiing delay does not dedit judgment as to

the exemptions the Court finagere properly applied.
I
Il
I
I

3 Defendants’ arguments in replyean response to Plaintiff’'s astiens, contained in his opposition,
a pattern or practice claim. Defendants were of the mind Plaintiff had not alleged a pattern or
claim and did not move for summary judgment on suthien. The Court finds inappropriate to addre
Defendants’ argument in reply because 1) Defersddiat not move for summajydgment on Plaintiff’s
arguable pattern and practice claim and 2) Plaintiff did not havepportunity to respond to the
arguments. As such, Plaintiff's a@ule claim of a pattern or prawi of improperly delaying or denyir

FOIA requests in 17cv1571 remains.
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CONCLUSION AND ORDER
Based on the foregoing, IT IS REBY ORDERED Defendant’s motions f

summary judgment al@RANTED.
L st

pr

DATED: May 11, 2020
NA. HOUSTON

itedStateDistrict Judge
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