Southwest Regional Council of Carpenters v. UpRight Shoring & Scaffold, Inc. et al Doc. 29

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHWEST REGIONAL
COUNCIL OF CARPENTERS,

Petitioner,] CASE NO. 17CV1509 WQH-NLS
ORDER
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UPRIGHT SHORING & SCAFFOLD,
INC.; AMERICAN SCAFFOLD;
AND AMSCAFF, LLC,
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Respondents.
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AMERICAN SCAFFOLD; AND
AMSCAFF, LLC,

Counter-Petitioner
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V.

SOUTHWEST REGIONAL
COUNCIL OF CARPENTERS;
ILIJ\IPCRIGHT SHORING & SCAFFOLD,
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Counter-Respondents.
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HAYES, Judge:
The matters before the Court are thetlem to Confirm Arbitration Award filed

N DN
~N O

by Petitioner Southwest Regional Council of Carpenters (ECF No. 1); the Moftion tt
Dismiss the Counter-Petition of American Scaffold and AMSCAREE and to Strike

N
o
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the Affirmative Defenses fitkby Petitioner (ECF No. 13); and the Motion to Strike

Answer to the Complaint and Affirmative Bmses of Upright Shoring & Scaffold, Inc.

filed by Petitioner (ECF No. 14).
|. Background

On July 25, 2017, Petitioner Soutbst Regional Council of Carpentg
(“Petitioner Union”) filed a Piion to confirm an arbitration award dated April 7, 2C
in Grievance #13-26 finding that Uprigl@&horing & Scaffold, Inc. (*Upright”)

American Scaffold, and AMSCAFF, LLG*"AMSCAFF”) were and are join

employer/alter egos of each other. (EN®&. 1). Petitioner moved the Court fo
judgment confirming the arbitration award and a judgment against Respo
Upright, American Scaffold, and AMSCAFF @onformity with the arbitration awartg
The Petition was filed as a motion with amf@randum of Points and Authorities, t
Declaration of Counsel, and exhibits.

On September 15, 2017, Respondents AcaarScaffold, and AMSCAFF file
an Answer and Counter-Petition to vacate #rbitration award. (ECF No. ¢
Respondents American Scaffold and AM3FAassert that the arbitrator lack
jurisdiction and exceeded his powers by hpthe grievance, by finding Upright
be an alter ego of Americ&caffold and AMSCAFF, analy entering an award agair
American Scaffold and AMSCAFF both of wh are not signatory to any collecti
bargaining agreement or arbitration agreement.

On September 21, 2017, Respondent Upright filed an Answer to the P
setting forth twelve affirmative defenses and requesting that the Court dism
Petition and vacate the arbitration award. (ECF No. 11).

On October 2, 2017, Respondents American Scaffold and AMSCAFF f
Response in Opposition to the Petition to @omthe Arbitration Award and in Suppad
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of the Counter-Petition to Vacate tAgbitration Award. (ECF No. 12).Respondent
American Scaffold and AMSCAFF assert thia arbitrator exceeded his authority

issuing an arbitration awardagst them because they war parties to the grievange

or the arbitration proceedings.

On October 06, 2017, Petitioner Unioled a Motion to Dismiss the Countgr-

Petition filed by Respondents American Scaffold and AMSCAFF and a Moti
Strike the Affirmative Deferess and Prayer for Relief. (B No. 13). Petitioner asse
that Respondents American Scaffold and 2MAFF did not challenge the arbitrati
award in a timely manner and cannot novalldnge the arbitration award for a

U)

by

reason other than arbitrability. Petitiof@ther contends that Respondents American

Scaffold and AMSCAFF may not prevail any arguments regarding arbitrability that

Respondent Upright could have made durirgalbitration. Petitioner contends that

Respondents American Scaffold and AMS& waived any challenge to the

arbitrator’s jurisdiction over them by their conduct during the arbitration.
On October 12, 2017, Petitioner Union @ila Motion to Strike the Affirmative

\U

Defenses and Prayer for IR filed by Respondent Upright in the Answer to the

Petition to Confirm the Arbitration Award. (B No. 14). Petitioner contends that

Answer was not a timely chatige to any aspect of the asd other than arbitrability.

he

Petitioner further contends that the broatylaage of the arbitration clause placed all

arbitrability issues before the arbitrator and Respondent Upright waived any furthe

challenge to the arbitrator’s decision.

On October 30, 2017, Respondents Aireani Scaffold and AMSCAFF filed gn

Opposition to Petitioner's Motion to Dismiss the Counter-Petition. (ECF No.

American Scaffold and AMSCAFF contetitht the Counter-Petition was timely filgd.

American Scaffold and AMSCAFF further cend that arbitrability as a defense is

16).

not

1 1n the response, Respondents “submit treattburt should strike and disregard Petitiongr’s

Memorandum of Points and Authorities attachedhe Petition.” (ECF No. 12 at 9). Howev

2l

Respondents did not file a motion to strike and submitted their “Memorandum of Points an

Authorities in opposition to Petition to Confirm . . . Arbitration award.” (ECF No. 12).

-3- 17¢cv1509 WQH




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

waived by an untimely motion to vacatdémerican Scaffold and AMSCAFF conte
that they did not agree by conduct to submiaroitration, that they did not enter
appearance at the arbitration, and tthety expressly objected to the Arbitra
exercising any authority against them. émsan Scaffold and AMSCAFF contend tf
they cannot be bound to an agreement to arbitrate between the Petitioner Un
Respondent Upright to which they were not parties.

On November 6, 2017, Petitioner Union filed a Reply to the Opposition {
Motion to Dismiss the Counter-Petition. (ECF No. 18).

On November 6, 2017, Respondent Uprififled an Opposition to Petitioner
Motion to Strike the Affirmative Defensesd Prayer for Relief ithe Answer filed by
Respondent Upright. (ECF No. 19). Respond#pright asserts that it had no duty
arbitrate because the Union had terminatedollective bargaining agreement w
Upright and the arbitrator lackedtharity to decide alter ego status.

On November 13, 2017, Petitioner Unided a Reply to the Opposition filg
by Respondent Upright. (ECF No. 23).

On February 27, 2018, tl@ourt held oral argument on the “Petition to conf
and all pending motions.” (ECF No. 24).

1. TheArbitration

Respondent Upright was a signatory teesal collective bargaining agreeme
with the Petitioner Union, including the Carpenter Memorandum Agreemel
Scaffold Contractors 2006-2010 and the Carpenter Memorandum Agreemen
2010 signed on or about April 8, 2008. Paagadrl of both Agreements state that

signer “agrees to comply with all theres, including wages, hours, and worrljng

conditions and rules set forth in the Agrestreferred to as Master Labor Agree
between United General Contractors Assiimig Inc. and the Rgioner Union, dateq
July 1, 2006 . . . and any renewals nficdtions or subsequent Master Lal
Agreements. ...” (ECF No. 1-4 at 2, 20).

Section 102.3 of the Master Labor Agreement (“MLA”) provides:
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In order to protect and preserve, for the empl%?/_ees covered by this
Agreement, all work hertofore perfoeu by them, and in order to prevent
any device or subterfuge to avoi@tbrotections and preservation of such
work, it is hereby agreed as follows: If and when the Emdployer shall
perform any on-site construction woof the type covered by this
Agreement, under its own name wnder the name of another, as a
corporation, company, partnership any other business entity, including

a joint venture, wherein the Employ@ncluding its officers, directors,
owners, partners or stock-holders) either directly or indirectly
(such as through family members? any legally sufficient degree of
ownership, management or control, the terms and conditions of this
Agreement shall be applicable to silich work on that job or project.

Id. at 29.

Section 102.3.1 of the MLA provides in part:

All charges of violations of Pagaaph 102.3 of this Article, shall be

considered as a dispute under the ent and shall be processed in

accordance with the procedures fondilng of grievances and the final
binding resolution of disputes, as provided in Article VI of this

Agreement.

Id. at 30.

Section 601.4 of the MLA provides in pdifhat Contractor and Union agree
submit all disputes concerning the intetpt®n or application of the Agreement
arbitration under Article VI.”Id. at 39. The MLA was extended, up to and through
2012-2016 MLA and the provisions cited above remained the same.

On or about November 22013, Petitioner Union filed a grievance aga
“UPRIGHT SHORING AND SCAFFOLD.”Id. at 177. The Grievance Form stat
Brief description of alleged violation: PERFORMING BARGAINING
UNIT WORK THROUGH NON SIGNATORY ALTER EGO / SINGLE
EMPLOYER / SUCCESSOR ENTITIES INCLUDING AMERICAN
SCAFFOLD, AMERICA'S CHOICE SCAFFOLD AND ANOTHER

ENTITY
Id. On or about September 24 and 25, 2014; January 6 and daReBr Novembe

17, 2015; and February 29, Margl, and April 1, 2016--nindays total--a hearing wa

N

LS

held on the grievance before an additr. Petitioner Union and Respondent Upri

ht

presented evidence and testimony from witnegstige hearing. After the hearing, the

parties submitted written argument.
On or about February 8015, Respondent Upright filed a Chapter 11 volun
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petition in the United States Bankruptcy Cdortthe Southern District of California.
Petitioner filed a motion for reliédrom the stay in order tcontinue the arbitration and
to confirm any eventual awér The Bankruptcy Court gnted the motion to continue
the arbitration and to confirm any evealft@award adding that Petitioner “may then
return to this court for final adjudication $ proof of claim and to seek further sfay
relief to enforce any arbitral award as appropriatd.”at 246.

On October 29, 2015, Mick Raion behalf of AmericaBcaffold sent a letter to
Mitchell Weiss of the Indepelent Contractors Grievanaead Arbitration Trust Fung

|-

stating:

We are in receipt of the Noticef Arbitration from your office for
November 17, 2015. That notice indicates a copy to our company.

Please be advised that our companyas signatory to an arbitration
agg_eement with the Carpenters’ Unialy is our company a party to this
arbitration proceeding. That has beeade clear in your arbitration until
Upright previously. (sic) All qud®ns and isSues regarding the
arbitrability of any disputes or argyaims which the Carpenters’ Union
may have with this company are resahor the courts. To state it again,
our company does not consent toi@ahon nor does it consent to the
arbitrator making any decisions about our company in anyway. All of
the”se positions set forth in this paraph also apply to me personally as
well.

Please include this letter in the official record of this matter and request
th(te)_tartgltrator to do so as well. A copy of this letter is being sent to the
arbitrator. . . .

Id. at 179. On this same date, Mick Raent a letter on beliaf AmScaff, LLC

stating as above to Mitchell Weiss oktindependent Contractors Grievance and

Arbitration Trust Fund.ld. at 180.

On April 7, 2017, the Arbitrator issueah Arbitration Decision and Award (“the
Award”) naming as Respondents “Upright Shgr& Scaffold, Inc., American Scaffold
and AmScaff, LLC”. Id. at 182. The Award statad conclusion, “Based on the
foregoing, and on the entirety of the recdréind and conclude that Upright did njot

rebut theprima faciecase. | also find and conclude that the weight of the evidence

demonstrated that Upright Shoring & Scédfdnc., American Saffold and AmScaff
LLC were and are joint employer/alter egos of each othel.at 238.
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[11. Contentions of the Parties

Petitioner contends that the award of the arbitrator should be sum

maril

confirmed under Section 301 of the LMRA,2%.C. 8§ 185, and Section 9 of the FAA,
9 U.S.C. 8 9. Petitioner assédtiat the Arbitrator decideshly the issues presented and

the award was not contrary pablic policy. Petitioner wves to dismiss the Counter-

Petition filed by Respondents American ffalal and AMSCAFF on the grounds th
the period for challenging the arbiti@ti award has expired and that Respond

American Scaffold and AMSCAFF waived attyallenge to the arbitrator’s jurisdiction

by their conduct during the arbitration. Petiter moves to strike the Answer filed
Respondent Upright on the grounds that pleeiod for challenging the Award h

at
Lnts

expired and that Respondent Uprightymaot prevail on any arguments about

arbitrability under the broad arbitration clause.

Respondents American Scaffold and 88IAFF contend that the arbitrator

lacked jurisdiction because they were not parties to any arbitration agre

emer

Respondents American Scaffold and AMSCAsSBert that the Award is unenforceable,

that the award cannot be confirmed, and that the counter-petition should be

vacating the arbitration award. RespamdeAmerican Scaffold and AMSCARF

contend that only the district court canatenine that they are bound by the bargair
agreement to arbitration as an alter ego of Upright.

Respondent Upright contends that it was not signatory to a collective barg
agreement with the Petitionerthe time the grievance wakefl and that the arbitratc
lacked jurisdiction to determine the alter-ego status.

V. Applicable Law

“It is well-settled that federal labgrolicy favors the resolution of disput
through arbitration; thus, judicial s¢my of an arbitrator's decision iextremely,
limited.” Southern Cal.Gas Co. v. Utility Wiars Union of America, Local 13265
F.3d 787,792 (9th Cir. 2001). “In reviewing aritral award, “[c]ourts . . . do not S
to hear claims of factual or legal error &y arbitrator as an appellate court doe
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reviewing decisions of lower courtsHawaii Teamsters and Allied Workers Unig
Local 996 v. United Parcel Serv241 F.3d 1177, 1180-81 (9th Cir. 2001) (cit
United Paperworkers Int'lUnion v. Misco, Ing 484 U.S. 29, 38 (1987)). If 8
“arbitrator is even arguably construingapplying the contract and acting within t
scope of his authority,” the fact that ‘a court is convinced he committed seriou:
does not suffice to overturn his decisionEastern Associated Coal Corp. v. Mi
Workers 531 U.S. 57, 62 (2000) (quotimdisca, 484 U.S. at 38). “Only where tf
arbitrator ignores the contract’s plain language, choosing instead to dispense
brand of industrial justice, may we question his judgme8buthern California Ga
Company 265 F.3d at 792 (citinjeamsters Local Union 58 v. Boc Gas&49 F.3d
1089, 1093 (9th Cir. 2001)).
V. Respondent Upright

A. Motion to Strike (ECF No. 14).

Upright confirmed at oral argument thatvas served with the Award by tl
arbitrator in April 2017. Cal. Code Civ. Proc. § 1288 provides:

A petition to confirm an award shall berved and filed not later than four

years after the date of service afsigned copy of the award on the

petitioner. A petition to vacate an awasr to correct an award shall be

served and filed not later than 100 dafter the date of the service of a

signed copy of the award on the petitioner.

Where party did not move to vacate addtivr’'s award, all defenses except
“arbitrability” are time barredSheet Metal Workers InterAss’n, Local No. 359, AFL
CIO v. Arizona Mechanical & Staniless, In863 F.2d 647, 651 (9th Cir. 198¢

Respondent Upright was required to file a petitio vacate or correct the award witl

100 days of the service. Céalode Civ. Proc. 8§ 1288. All defenses of Upright ex¢

for arbitrability are time barred by Cal. Code Civ. Proc. § 1288.

Petitioner Union’s Motion to Strike Umght’s prayer for relief and Upright’
affirmative defenses other tharbdrability (ECF No. 14) is granted.

B. Petition to Confirm the Award (ECF No. 1)

Respondent Upright advances the defense that the MLA was terminated

-8- 17¢cv1509 WQH
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the grievance and that the alter ego issue ianirable. The artvation clause in thg
MLA Section 601.4 provides that “all dismst concerning the interpretation or |

application of the Agreement” shall be subnditte arbitration. (ECF No. 1-4 at 39).
The termination issue and the authority ézide the alter ego question are arbitrati

issues covered by the bromshguage of the MLA. The litrator was applying th
agreement and acting within the scope ofaihority. In this case, these issues W
fully submitted to the arbitrator by Respondent Upright and fully decided b
arbitrator. “A claimant may not voluntarigubmit his claim to arbitration, await t
outcome, and if the decision is unfavoralileen challenge the authority of t
arbitrator to act.” Ficek v. Southern Pac. C838 F.2d 655, 657 (9th Cir. 1964).

Given the broad arbitrability clausetime MLA, Petitioner Union is entitled to

prevail on the Petition to confirm the arbitration against Respondent Upright.
V1. Respondents American Scaffold and AM SCAFF

A. Motion to Dismiss (ECF No. 13)

Respondents American Scaffold and B8MIAFF contend that they were 1

served with the Award until the Petitiontimis case was sesd on August 25, 2017.

Respondents American Scaffold and AMSCATfeitend that they were not parties
the arbitration and did not consent to anyrf@f electronic service of the arbitrati
agreement by Petitioner Union. Respond@merican Scaffold and AMSCAFF ass¢
that the Counter-Petition to vacate the Advavas filed well within the 100-da

limitation period in Cal. Cod€iv. Proc. § 1288. Eveniifot timely filed, Respondent

assert that arbitrability under a theoryadter ego is a threshold issue of arbitrabi
that must be decided in the district court.

Petitioner Union contends that a signed copy of the Award was sery
“American Scaffold’s attorney” by enteaon April 7, 2017, constituting electron
service. (ECF No. 13-1 at 11). Petitiohn&rion asserts that “this attorney was V,
Allyn Goodwin, Esq., of Littler Mendelson, ®., the same firm that now represe
American Scaffold and AmScaff.”Id. Petitioner Union asserts Goodwin W
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American Scaffold’s attorney on April 7, 2017, triggering the 100-day period.
Exhibit 1 to the Declaration of Yuliylliroyan includes an email as follows:
From: Desmond Lee
Sent: Friday, April 07, 2017 2:01 pm
To:  Goodwin, Van Allyn...

Subject: Upright Arbitration Decision
Good afternoon, Goodwin.

Enclosed please find Lou’s Zigmardecision and his signature page in
the Upright arbitration matter.

Desmond C. Lee, Esq.

(ECF No. 13-4 at 2. The Court concludes thattlemail from Counsel for Petition
to counsel at the firm that represernthe Respondents American Scaffold
AMSCAFF purporting to attach the Award doeot satisfy the requirements of G
Code Civ. Proc. § 1288. The record does not establish that Respondents A
Scaffold and AMSCAFF consenttmlany form of electronic seice. Even if this emai
was service, the defense of “arbltility” would not be time-barredSee Sheet Met;
Workers Intern. Ass’n, Local No. 359, AFL-CEB3 F.2d at 651. Petitioner’s moti
to dismiss the Counter-Petition of Americara8old and AMSCAFF iad to strike theit
affirmative defenses is denied.

B. Petition to Confirm the Award (ECF No. 1)

The Petition alleges and the arbitrator found that Respondent Upright
signatory to enforceable collective bargaining agreement provisions and thi
weight of the evidence demonstrateaittitupright Shoring & Scaffold, Americ3
Scaffold and AmScaff werand are joint employer/alter egokeach other.” (ECF N

Z Petitioner requests that the Court take jdiciotice of this email. (ECF No. 13-7
Respondents object on the ground that the email igroperly authenticated and cannot be use
Petitioner to show proper service. Because the @oed not find this email to be proper service,
Court takes judicial notice of the email for the pugokdetermining the statements contained the
and for no other purpose. The request for judicial notice (ECF No. 13-2) is granted.
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1-4 at 238} “Itis a settled principle of labor lathiat ‘arbitration is a matter of contrg
and a party cannot be required to submit to arbitration any dispute which he |
agreed so to submit.’George Day Const. Co. v. United Broth. of Carpenfé&z F.2d
1471, 1474 (9th Cir. 1984) (internal citatiomitted). “A party cannot be compells

to arbitrate if an arbitratiotlause does not bind the partRalph Andrew Production$

Inc. v. Writers Guild of America, We8B8 F.2d 128, 130 (9th Cir. 1991). There is
contractual basis assertedhe Petition for the arbitrator exercise any authority ove
Respondents American Scaffold and AMSCAFF.

Petitioner Union contends that Respondeéxherican Scaffold and AMSCAR
agreed by conduct to submit to arbitratid®etitioner Union asserts that Respondj
American Scaffold and AMSCAFF were iact represented at the arbitration beca
Upright and American Scaffold wereitially both represented by the same fir
Petitioner Union asserts that Americanf&id’'s second counsel actively participat
in days six and seven of the arhiiba despite claiming not to be making

appearance. Petitioner Union asserts ttainsel for American Scaffold and

AMSCAFF made substantive arguments regay alter ego degie sending in letter
in 2015 objecting to the arbitration.
Respondents American Scaffold and AMSCAsfSBert that they were not part

to any arbitration agreemethat they were not namedagparty to the grievance, and

ct

Nas r

U
o

no

D
-
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bNnts
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m.
ed

they were not a party to the arbtiom. Respondents American Scaffold and

AMSCAFF assert that they were not pradenthe arbitration except when testifyi

as witnesses, and that they did not eateappearance at the arbitration. Respondents

American Scaffold and AMSCAFF assert thiaty expressly reserved their object
to the arbitrator exercising any authortyer them prior to attending the arbitrati
hearing.

3 American Scaffold had terminated its collective bargaining agreement with the
effective June 30, 2012, more than one year pritthr@@rievance. AmScaff was never signator
a collective bargaining agreement.
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Parties to an arbitration agreement Caliow the arbitrator to decide th
guestion of arbitrability . . . even thoufthe agreement to decide arbitrability]
collateral to the collective bargaining agment containing the arbitration claus
George Day Constr. Co/22 F.2d at 147.5The Court of Appeals further explained tl
“[c]onsent to grant the arbitrator suchlamtity may be implied from the conduct of t
parties in the arbitration settingld. (Employer who argued arbitrability along w
merits and submitted the case fiecision consented to allow the arbitrator to de
the entire controversy.$ee also Van Waters & Rogers Inc. v. IBT, Localba@3 F2d

736 (9th Cir. 1990) (Employer who preservied jurisdictional question on record Td

not waived any issue of arbitrability which existednternational Brotherhood

Teamsters, Local 117 v. \8fangton Employers, Inc557 F.2d 1345, 1350 (9th C
1977) (Defendant who agreed to arbitratedispute was not entitled to later resist
arbitration award on the grounds that theiteator was foreclosed from applying t

very statutes that the parties had stipulated should appigek v. Southern Pacific

Co, 338 F.2d 655, 656 (9th Cir. 1964) (agreement to arbitrate the particulat
implied from the conduct of the parties).

In this case, there was no contractuakagient to arbitrate any dispute betw
Petitioner Union and Respondents Ameri€maffold and AMSCAFF. Responder
American Scaffold and AMSCAFF expregshformed the Independent Contracts
Grievance and Arbitration Trust Fund thlaé companies were not signatories to
arbitration agreement and did not conserirbatration or to the arbitrator making a
decisions about the companies. The trapsedf the arbitration proceedings submit
by Petitioner show that Respondents AmeriSaaffold and AMSCAFF appeared
the arbitration when requires witnesses. Accepting thiegations of the Petition arn
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the evidence submitted in support of thétim, there are no facts that would entitle

Petitioner to prevail on the grounds that consent to arbitrate may be implied frq
solely from conduct of non-signatories Antan Scaffold and AMSCAFF in th
arbitration setting.

-12 - 17¢cv1509 WQH

bm th
e




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Finally, Respondents American Scaffaldd AMSCAFF contend that the Awalrd

cannot be confirmed because the arbitrédoked authority to determine alter €
status. Respondents American Scaffold andS8MFF assert that only a district co
has the authority to resoltbe claim that they are bound by alter ego status ft«
agreement of Respondent Upright to arbitrate with Petitioner Union.

Petitioner Union contends that Respondénerican Scaffold and AMSCAR
may not prevail on any argument about adfitiity to the extent the arguments col
have made by Upright because Upright \edivts right to challenge arbitrability

go
rt
D the

F
hld

n

court. Petitioner Union contends that Wri made arguments regarding alter egp at

the arbitration and Respondents Ameri€aaffold and AMS@FF cannot now mak
additional arguments based upon alter ego issues.

“Ordinarily, binding a non-signatory to a CBA runs afoul of the fundamg
premise that ‘a party cannbé required to submit to arbitration any dispute whicl

D

ntal

1 he

has not agreed to so submitl:dcal Union No. 38, Sheet Metal Workers’ International

Association, AFL v. Custom Air Systems,,IB67 F.3d 266, 268 (9th Cir. 2004) (citi
United Steelworkers of Am. v. Warrior & Gulf Navigator C&63 U.S. 574, 58
(1960)). “The theory of alteego [is] a doctrine that provides an analytical hook to

a non-signatory to a collecg\bargaining agreementld. (internal citation omitted),

“Arbitrability vis a vis a non signatory is for the district court to decidd;’see also
Ralph Andrews Productions, Inc.Writers Guild of America, We€38 F.2d 128, 13
(9th Cir. 1991) (“Whether Andrews was boumdthe bargaining agreement as an g
ego was a question originally for the district court.”).

In this case, there is no contractual bdsr the arbitrator to exercise author,
over Respondents American Scaffold and2GAFF. Respondents American Scaff
and AMSCAFF are not bound signatoriesatoollective bargaining agreement wh
required arbitration, and Respondents dicagoée by conduct to submit to arbitrati

9
D

bind

D
lter

ity
pld
ch

DN.

Whether Respondents American Scaffaldl AMSCAFF as non-signatories to any

collective bargaining agreement can be bdamythe bargaining agreement as an g
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ego is a “question originally for the district courRalph Andrews Productions, Inc.

938 F.2d at 130. The Court concludes that the arbitrator exceeded the sco
authority by entering an award agdinRespondents American Scaffold a
AMSCAFF. Petitioner Union is not entitled poevail on the Petition to confirm th
arbitration against Respondents American Scaffold and AMSCAFF .
VII. Conclusion

ITISHEREBY ORDERED that the Pebti to Confirm Arbitration Award (ECI
No. 1) is GRANTED as to Respondddpright and DENIED as to Responde
American Scaffold and AMSCAFF; thdotion to Dismiss the Counter-Petition

American Scaffold and AMSCAFF, LLC amnal Strike the Affirmative Defenses (EC

No. 13) is DENIED; and the Motion to rite the Answer to the Complaint al

Affirmative Defenses of Upright Shoring8caffold, Inc. (ECF No. 14) is GRANTED.

Parties shall file a status report regagdthe resolution othe Counter-Petition t
vacate within 30 days of the date of this order.

DATED: March 8, 2018

G it 2. A
WILLIAM Q. HAY
United States District Judge
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