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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

COURTNEY LAINE BEEUNAS Case N0.:3:17-cv-01521JLS (RNB)

Plaintiff,
AMENDED ORDER (1) GRANTING
V. PLAINTIFF'S MOTION FOR
, SUMMARY JUDGMENT, AND
UANCY A BERIYHLL 2 | () DENYING DEFENDANT'S
’ MOTION FOR SUMMARY
Defendant. JUDGMENT

(ECF Nos. 20, 21)

On July 26, 2017Paintiff Courtney Laine Beeunas filed a Complaint pursuaf
42 U.S.C. § 405(g) seeking judicial review of a decision by the Commissioner of
Security denying her applications for a period of disability and disability insuranedits
and for Supplemental Security Incoi8SI1”) (ECF No. 1 {Compl.”)). Both Parties fileg
Motions for Summary JudgmeQECF Nos. 20, 21) For the reasons set forth herg
Plaintiff’s Motion for SummaryJudgments GRANTED andDefendant’sCrossMotion
for SummaryJudgment iDENIED. The case iIREMANDED for further proceedings|

PROCEDURAL BACKGROUND

On February 11, 201®Jaintiff filed concurrent applications for disability insurar

benefits and SSinder Titles Il and XVI, respectively, of the Social Security Abertified
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Administrative Recor@'AR”) , ECF No. 13, a245-55. After her applications were denig
initially and upon reconsideratioRlaintiff requested an administrative hearing beforé
administrative law judge (“ALJ”). AR 9417, 12647, 16567. An administrative
hearing was held on May 28, 2015, and a supplement hearing was held on October
Plaintiff was represented by counsel and testimony was taken from her and a vo{
expert (“VE”) at both hearings. AR 489.

As reflected irhis December 9, 2015 decision, the ALJ found Bhaintiff had not
been under a disability, as defined by the Social Security Act, from April 21, &
alleged onset date. ARI-35. The ALJ’s decision became final on May 25, 2017, W
the Appeal€ouncil deniedPlaintiff’'s request for reviewAR 1-6. This timely civil action
followed.

SUMMARY OF THE ALJ 'S FINDINGS

In renderinchisdecision, the ALJ followed the Commissiorsetive-step sequentia
evaluation processSee?0 C.F.R. 88 404.1520, 8D20. At step one, the ALJ found t
Plaintiff had not engaged in substantial gainful activity since April 21, 2R 26.

At step two, the ALJ found tha®aintiff had the following severe medical
determinable impairmentvarian cystic disease, migraine headaches, and fibromy
syndrome. Id. The ALJ further found thaPlaintiff's medically determinable ment
impairments of depression and anxiety did not cause more than minimal limitatiee
ability to perform basimental work activities and were therefore not seveteat 27.

At step three, the ALJ found thagintiff did not have an impairment or combinati
of impairments that met or medically equaled one of the impairments listed

Commissioner’s Listing of Impairments$d. at 28.

Next, the ALJ determined thBlaintiff had the residual functional capacity (‘“RFC

to perform sedentary work as defined in 20 C.F.R. 88 404.1567(a) and 416.26Y @8.
The ALJ also determined that “thBl4intiff] can lift and carry 10 pounds, stand/walk
two hours in an eigkhour workday and sit for six hours in an eigiour workday, with
111
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posturalimitations including rarely stooping, kneeling, crouching or crawling, or clim
stairs, i.e., 5% of the day or lesdd.

At step four, the ALJ determined that, based on her limitation to less than t
range of sedentary level work activitylaintiff was unable to perform any of her ps
relevant work as a chiropractor assistant, physical therapy assistant, sales clatiess.
Id. at33.

For purposes of his step five determination, the ALJ adduced and accepted tl
testimony that a hpothetical person witiPlaintiff's vocational profile could make
successful adjustment to other work that existed in significant numbers in the n
economy.ld. at33-34. NamelyPlaintiff would be able to perform the requirements (
telephone gotation clerk, addresser, or leaf tidd. at 34. Accordingly, the ALJ foun
thatPlaintiff was not disabledld.

The sole issue in dispute in this case is whether, in deternifamgiff's RFC, the
ALJ properly discounte®aintiff's pain and symptom testimony

LEGAL STANDARD

Under 42 U.S.C. 8§ 405(g), this Court reviews the CommissieraEcision tqg
determine whether the Commissiorsindings are supported by substantial evidence
whether the proper legal standards were applizel.orme v. Sullivarn924 F.2d 841, 84
(9th Cir. 1991). Substantial evidence meamsre than a mere scintifldbut less than
preponderanceRichard®n v. Perales402 U.S. 389, 40(1971);Desrosiers v. Ség of
Health & Human Servs846 F.2d 573, 5796 (9th Cir. 1988). Substantial evidencsg
“such relevant evidence as a reasonable mind might accept as adequate to {
conclusion. Richardsm, 402 U.S. at 401. This Court must review the record as a \
and consider adverse as well as supporting evidéh@aen v. Hecklei803 F.2d 528, 529
30 (9th Cir. 1986). Where evidence is susceptblaore than one rational interpretatiq
the Commissioners decision must be upheldsallant v. Heckler 753 F.2d 1450, 145
(9th Cir. 1984).
111/
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ANALYSIS
l. Motions for Summary Judgment

As noted above, the ALJ found thlaaintiff's migraine headaches and fibromyal
syndrome qualified as severe impairmeaitstep two of the Commissioner’s sequer
evaluation process. At the administrative hearing on May 28, BHibtiff testified that
the main problems that kepérfrom beng able to work were héreadaches and const;
pain. AR 75. According t®laintiff, she hd headaches almost every single .d&y. at
75-76. Plaintifffurther testified that one of her physicians believed that her head
were connected to her fiomyalgia while anothemphysicianattributed the headaches
migraines.ld. at 76. Plaintiffhadtried multiple different medicationbut herphysicians
had been unable to manage her symptdohisWhen te ALJ inquired whethddaintiff's
symptoms hadmnproved with Imitrex Plaintiff indicated that shbad beenmprovingbut
thelmitrex stopped working, so now skel-administeredmitrex injections andeceived
infusions atthe chemotherapy centewery two weeks.Id. at 76-77. The infusions o
cocktails includd Phenergan, Toradohand Benadrylwhich usually puther to sleep fo
close to 36 hours to help break the cycle of the migraiteesat 77. She would usuall
get three days of relief after this before the migraines came b&clkt the supplementd
hearing on October 6, 2018 aintiff alsotestified to similar headache/migraine symptg
and effects.ld. at47-48.

An ALJ's assessment of pain severity and claimant credibility is entitled to °
weight.” Weetman v. Sullivar877 F.2d 20, 22 (9th Cir. 198%yman v. Heckler779
F.2d 528, 531 (9th Cir. 1986)Jnder the Cottonstandard,’howeverwhere the claiman
has produced objective medical evidence of an impairment which could reason
expected to produce some degree of pain and/or other symptoms, and the record
of any affirmative evidence of malingering, the ALJ may reject the claimant’s testi
regarding the severity of the claimant’s pain and/or other symptoms only if the ALJ

specific findings statig clear and convincing reasons for doing See Cotton v. Bowe

799 F.2d 1403, 1407 (9th Cir. 1986ge also Smolen v. Chat&0 F.3d 1273, 1281 (9t
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Cir. 1996);Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1998unnell v. Sullivan947

F.2d 341,343 (9th Cir. 1991).“General findings are insufficient; rather the ALJ must

identify what testimony is not credible and what evidence undermines the clai

mant

complaints.” Reddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998) (internal quotation

marksand citations omitted).
Here, the ALJ determined thajPtaintiff’'s] medically determinable impairmen

could reasonably be expected to cause the alleged symiptbavgever, “[plaintiff's]

statements concerning the intensity, persistence and limiting effects of these symptoms

not entirely credible for the reasons explained in this decision.” ARABAough the ALJ
did not separately enumerate his reasons for not creditangtiff's pain and sympton
testimony,the Courtlike Defendantgleans thre reasons from the ALJ'sdision See
ECF No. 211 (“Def.’s MSJ”) at 8.

—

One of the ALJ’s reasonsas that “there is no indication in the evidence of re¢ord

that [Plaintiff] is unable to attend to routine daily activities.” AR 32. Specifically, the
stated:

The claimant’s function report establishes that she remains
independent in selfare, including dressing, showering, feeding
and toileting. She reported that she continues to do laundry
including washing, drying and folding, wash digklesvarm
meals in the microwave, and on occasion, she cooks breakfast for
her children. She reported that she cares for her children,
supervising their showers and bedtime activities. She also
indicated that she attends their sports activities including practice
events and competitive sports games. She goes to physical
therapy every weekE]xhibit 7E). Moreover, the claimant’'s
routine activities establish a level of functioning greater than that
alleged. Dr. Nicholson, the psychiatric consultative examiner,
opined that the claimant has no difficulty with dressing, bathing
or maintaining personal hygiene without assistance. She can
handle bills, handle case appropriately, and she is able to go out
on her own (Exhibit 5F). Dr. Rodriguez opined that the claimant
cooks, makes snhacks, participates in household chores,
dresses/bathes herself independently, uses rides from others, runs
errands and goes to the unassist8tie can leave home alone,

5
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handle her own cash and pay her own bills. The claimant
described a gumd relationship with family, relatives, friends,
neighbors and others (Exhibit 2F). State Agency consultants
determined that the medical evidence shows that although the
claimant’s condition results in some limitations, the claimant
remains capable of germing full time work activity on a
sustained basis.

Id.

The Ninth Circuit has noted that there are “two grounds for using daily activities tc

form the basis of an adverseedibility determination.”Orn v. Astrug 495 F.3d 625, 63
(9th Cir. 2007).Evidence othe daily activities either (1) contradicts the claimant’s 0
testimony, or (2) meets the threshold for transferable work skilis. Here, neither o

these grounds applies. First, while the ALJ assertedPduatiff's allegations of dsabling

$)
ther
f

pain and limitation were inconsistent with the evidence of record, the ALJ failed to pos

any specific testimony b¥laintiff that was contradicted by any of the specified daily

activities Moreover in the Court’s viewPlaintiff's testimony alout her daily activities

did not contradict her other testimony.

Second, evidence dPlaintiff's daily activities did not meet the threshold

for

transferable work skills. Evidence of a claimant’s daily activities may be suffi@ent

discredit an allegation of disabling excess pain if the claimant “is able to spend atsilsta

part of [her] day engaged in pursuits involving the performance of physical functions th:

are transferable to a work settingPair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989)

(emphasis omitted). Here, the same function report cited by the ALJ as evidence

Paintiff's daily activities revealed that aft€aintiff did the few dishes the children used

at breakfast and started the load of laundry the children brought down from u

pstail

Plaintiff typically would lie down for an hour and usually end up sleeping for longer thar

that. SeeAR 293. Plaintiff also indicated in the function report that, while she ta¢d

attend the childres’sports practiceshere were days when she was stuck in bed begause

of the pain.ld. She also indicated in the function report that she would only shower
111
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someone was nearby because she would get lightheaded and dizzy easily, anddi
she was going to fallld.

Based on its own review &faintiff’'s function report, the Court finds thBlaintiff’s
testimony about her daily activities, which were sporadic and required rest, w
substantial evidence thBlaintiff spent asignificantpart of her day engaged in pursy
involving the performance of physical functions that are transferable to a vtk s8ee
e.g, Diedrich v. Berryhil| 874 F.3d 634, 6423 (9th Cir. 2017)finding theclaimant’s
ability to perform daily activities including personal hygiene, cooking, household c}
and shopping not a clear and convincing reason to find her less than adiple);
Reddick 157 F.3d at 722hplding the ALJ’'s finding that claimant's daily activitig
indicated an ability to work was unsupported by the record where claimant’s daily acf
were “sporadic and punctuated with res&gir v. Bowen 885 F.2d 597, 603 (9th C
1996) (“The Social Security Act does not require claimants to be utterly incapdduix
be eligible for benefits, and many home activities may not be easily transferable to
environment where it might be impossible to rest periodically or take medicat
(internal citations omitteql)

The second reason cited by tie] is the absence of support frétaintiff's treating
sources. Specifically, the ALJ stated:

[T]he evidence of record lacks detailed narrative reports from
treating sources regarding the nature and severity of [plaintiff’'s]
impairments. Additionally no treating source has provided any
specific limitations secondary to the claimant’s conditions that
would preclude all work activityMoreover, treatment records
and progress notes fail to establish the level of severity alleged
by [plaintiff].

AR 32-33.

The Court’s own review ofhe record however,reveals that none ofl&ntiff's
treating sources were ever asked to evaluate the nature and severiginaff'®
impairments, or provide an opinion regardingiftiff's work-related limitatims due tg
her migraine and fibromyalgia impairments. Accordingly, the Court finds that the e»
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record was not sufficiently developed for the ALJ to properly base hisssdgexdibility
determination on Rintiff's treatment records.SeeMayes v. Massanar276 F.3d 453
459-60 (9th Cir. 2001) (“An ALJ’s duty to develop the record further is triggered . . .

there is ambiguous evidence or when the record is inadequate to allow for proper eV
of the evidence.”)see atoBrown v. Heckler713 F.2d 441, 443 (9th Cir. 1983)o{ding
an ALJ has a special duty to fully and fairly develop the record and to assutbet
claimant’s interests are considered, even when the claimant is representedsay) cou

The third reason cited by the ALJ in support of his adverse credibility determi
iIsthe inconsistency betwedime physical examination findings and the opinion testin
of the consultative examiners and the State Agency physicians. A8R.3%pecifically,
the ALJ noted that “[p]hysical examinations of record . . . show that [plaintiff] cont
to be able to walk and move in a satisfactory manner, with no significant muscle we
or any indication of loss of control or muscle wasting in the arms and legs due to an
damage Id. The ALJ also notethat an internal medicine consultative examiner op
that Plaintiff had the RFC to perform a reduced range of sedentary woxktycdtnat the
State Agency consultants opined tR&intiff retained the capacity to perform sedent
work with no severe mental impairmeand that two psychiatric consultative examin
likewise opined thaPlaintiff had only mild or slight limitations in all areas of men
functioning. Id.

The Qurt finds however,that the opinions regarding the severity Riintiff's
mental impairments are irrelevant to the issue of the credibility of her testimony reg
her pain and symptoms due to her migraines and fibromyalgia. Morémoausehe
ALJ's other reasons were legally insufficient to support his adverse credi
determination, this remaining reasan., the lack of objective medical suppardnnot be
legally sufficient by itself. See Robbins v. Sdgec. Admin.466 F.3d 880, 884 (9 Cir.
2006) poldingwhere ALJ’s initial reason for adverse credibility determination was le

insufficient, his sole remaining reason premised on lack of medical support for clai

testimony was legally insufficient)jight v. SocSec. Admin.119 F.3d 789, 792 (9th Cir.
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1997) (“[A] finding that the claimant lacks credibility cannot be premised wholly on &
of medical support for the severity of his painc;Burch v. Barnhayt400 F.3d 676, 68
(9th Cir. 2005) (“Although lack of medical evidence cannot form the sole bas
discounting pain testimony, it is a factor that the ALJ can consider in his creg
analysis.”).

In sum, after reviewing the administrative record and the arguments submit
both Parties, the Court finds the ALJ's determination is not supported by subs

evidence.
. Remand vs. Reversal

The law is well established that the decision whether to remand for f
proceedings or simply to award benefits is within the discretion of the C8es, e.q.
Salvador v. Sullivar917 F.2d 13, 15 (9th Cir. 1990)icAllisterv. Sullivan 888 F.2d699,
603 (9th Cir. 1989) Lewin v. Schweikei654 F.2d 631, 635 (9th Cir. 1981). Reman
warranted where additional administrative proceedings could remedy defetts
decision. See, e.gKail v. Heckley 722 F.2d 1496, 1497 (9th Cir. 1984&win 654 F.2d
at 635. Remand for the payment of benefits is appropriate where no useful purpos
be served by further administrative proceedikgsnock v. Harris 648 F.2d 525, 527 (91
Cir. 1980); where the record has been fully develobdeffman v. Heckler785 F.2d 1423
1425 (9th Cir. 1986); or where remand would unnecessarily delay the receipt ofsh
Bilby v. Schweiker762 F.2d 716, 719 (9th Cir. 1985).

Where, as here, a claimant contends that she is entitled to an award of
because of an ALJ’s failure to properly consider her subjective symptom testimony
medical opinion evidence, the Court applies a tistep framework. See Treichlew.
Commtr of Social Sec. Admin/75 F.3dL090,1099-1102(9th Cir. 2014)see also Burrel
v. Colvin 775 F.3dL133,114142(9th Cir. 2014)Garrisonv. Colvin 759 F.3d95,1020
(9th Cir. 2014) First, the Court asks whether the ALJ failed to proladally sufficient
reasons for rejecting evidence, whether claimant testimony or medical opiniomdg3
the Court determines whether the record has been fully developed, whether tH
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outstanding issues that must be resolved before a determination of disabilityncadey
and whether further administrative proceedings would be useful. Third, if the
concludes that no outstanding issues remain and further procewdaigsnot be usefu

the Court may find the relevant testimony credible as#er of law and then determi

whether the record, taken as a whole, leaves “not the slightest uncertamtyeasutcome

of the proceeding.”Treichler, 775 F.3d at 116@1 (citations omitted). Only when ¢
three elements are satisfied does a case raise the “rare circumstances” that &llmuvt|
to exercise its discretion to remand for an award of ben&gs. id.

But as the Ninth observed iDominguez v. Colvin808 F.3d 403 (9th Cir. 201!

(internal citations and quotation marks omitted):

A district court is generally not required to exercise such
discretion. . .. District courts retain flexibility in determining the
appropriate remedy, and a reviewing cournd required to
credit a claimant’s allegations regarding the extent of their
impairments as true merely because the ALJ made a legal error
in discrediting their testimony. In particular, we may remand on
an open record for further proceedings when #wond as a
whole creates serious doubt as to whether the claimant is, in fact,
disabled within the meamy of the Social Security Act.

Id. at407-08.

Here,while Defendanhas made a lengthy argument that the proper remedy
event of reversal would be a remand to the Commissioner for further adminis
proceedingsseeDef's MSJat 20-23, Plaintiff has made only a cursory assertion that
is entitled to an award of benefisee ECF No. 201, at 14. The Court deemBlaintiff's
failure to adequately brief the issue of the appropriate remedy and failure to dydn
Defendant contentions in this regard as a concessideti@ndant position that reman
for an award of benefits is warranted heBee Vasquez Astrue 572 F.3d 586, 597 (9t
Cir. 2009) (declining to order an immediate payment of benefits where neither
presented any argument about the effect of the ALJ’s errors, meaning that there
facts presented that clearly indicated the properooogg.
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CONCLUSION
For the foregoing reasondakidtiff’s Motion for SummaryJudgment{ECF No.20)
IS GRANTED, Defendarits crossmotion for summary judgmenECF No. 21)is
DENIED, andit is herebyORDERED that Judgment be enter&EVERSING the
decision of theCommissioneand REMANDING this matter for further administratiy
proceedings pursuant to sentence four of 42 U.S.C. § 405(g)
IT IS SO ORDERED.

Dated: September 17, 2018

£

on. Janis L. Sammartino
United States District Judge
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