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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOSEPH A. COLLINS Case No0.:17-CV-1723 JLS (KSC)

Plaintiff,
ORDER (1) DENYING PLAINTIFF'S
V. REQUEST FOR ORAL ARGUMENT,
(2) OVERRULING PLAINTIFF'S
RICHARD V. SPENCER EVIDENTIARY OBJECTIONS, AND
Defendant.  (3) GRANTING DEFENDANT’S

MOTION FOR SUMMARY
AND ALL CONSOLIDATED CASES JUDGMENT

(ECF N 21, 2§

Presently before the CourtiefendanRichard V. Spencé& Motion for Summary
Judgment“Def.’s Mot.,” ECF No. 21) as well as Plaintiff Joseph A. Collins’ Oppositi
(“Opp’n,” ECF No. 24) and Defendant’s Reply (“Reply,” ECF No. 25). Also beforé

Cout arePlaintiff's Evidentiary Objections (ECF Nos.-24 243, 244, 245) andRequest

for Oral Argument on Defendant’s Reply to Plaintiff's Opposition to Defendant’'s M
for Summary Judgment (“Pl.’s Mot.,” ECF No. 26). Having carefully considere
Parties’ arguments, the evidence, and the law, the QENRIES Plaintiff's Motion,?
OVERRULES Plaintiff's Evidentiary ObjectiongndGRANTS Defendant’s Motion.

! Plaintiff “requests the opportunity to dispute the credibility of the Supplemeatdhiation of Fredrick

Asuncion” and “believes that the Court’s decisimaking process would be significantly aided by (
argument.” Pl.’s Mot. at-2. The Court doesot make credibility determinations in ruling on a mot
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BACKGROUND
l. Undisputed Facts

Plaintiff is a white male born on October 27, 1951. De&é&parateStmt. of
Undisputedractsin Support of Def.’s Mot. (“Def.’s FactsECF No. 212) No. 1; Opp’n
at 3. On January 31, 2011, the United States Department of the Navy (th€)“Need
Plaintiff as a civilian employee for the position of Sheet Métarker. Def.’s Facts No
2; Opp’n at 3.

On January 29, 2012, the Navy temporarily promoted Plaintiff to Aircraft
Metal Repair Inspector. Def.’s Facts No. 3; Opp’'n at 4. The Navy permanently prg
Plaintiff to that position on March 10, 2013d. Plaintiff declined the promotion fq
personal reasons. Opp’n at 4.

In May 2014, Plaintiff filed an Equal Employment Opportunity (“EEQO”) complé
Case No. 146588801141. Decl. of Sara Salas (“Salas Decl.,” Bg¢. 21-10) | 2.
Plaintiff alleged “[n]epotism in selection for Aircraft Examiner Positiant that he wa
“[w]ritten up for not wearing [personal protective equipment and] . . . disruptive belig
Id.

In March 2015 Plaintiff servedas an AircraftSheetmetal Repair Inspector for |
Vertical Lift Program CH53 platform atthe Naval Air StatiorNorth Island. Decl. of
Joseph A. Collins (“Collins Decl.,” ECF No. B8} 1 2. In April 2015, Gary Thompsor
Aircraft Overhaul & Repair Supervis@and Jess&ran, Aircraft Sheetmetal Work Leadl

were assigned aBlaintiff's supervisor anavork leader, respectivelyld. { 3. Plaintiff

for summary judgmentSee, e.g Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986). Furth
where, as herea“party has [had] an adequate opportunity to provide the trial court with evidencs
memorandum of law, there is no prejudice [in a refusal to grahtirgument].” Partridge v. Reich141
F.3d 920, 926 (9th Cir. 1998alterations in original) (quotingake at Las Vegas Investors Grp, Inc
Pac Malibu Dev. Corp.933 F.2d 724, 729 (9th Cit.991); accordSingh v. U.S. Postal Serw.13 F.
App'x 661 (9th Cir.)(affirming district court’s denial of request for oral argument where tamtgf
“submitted arguments in his opposition to defendant’s motion for summary judgnoent’ denied139
S. Ct. 446 (2018%ee alsd-ed. R. Civ. P. 78(b); S.D. Cal. CivLR 7.1(d)(I)he Court thereforPENIES
Plaintiff's Motion.
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claims that Mr. Thompson and Mr. Tran created a hostile work environrBeeDef.’s
Facts No. 6; Collins Decl. 1 4; First Am. Compl. (“FAC,” ECF No. 11)}dt ZSpecifically,
Plaintiff alleges that Mr. “Tran placed the Plaintiff under constant surveillan@n
attempt to intimidate the Plaintiff”; Mr. “Trgh and [Mr.] Thompson attemjad] to
provoke the Plaintiff into a confrontation that would result in a progressive discip
action”; and “[o]n July 6, 2015, Plaintiff received a Letter of Reprimand fi

[Mr.] Thompson for inappropriate behavior towards [Mr.] Tran.” FAC ad&ditionally,

linary

om

at his deposition, Plairffitestified that Mr. Tran had mocked him about his age, calling

him an “old man” and “over the hill.” Dep. of Joseph Collins (“Collins Dep.,” ECF
21-13) at 61:315. Plaintiff also testified that Mr. Tran stopped calling him “old mar
“March or April of 2015,” id. at 66:13-19, and “over the hill” in 2014.ld. at 68:14.
Additionally, Mr. Thompson, who is blackee id.at 102:3, referred to white people
“crackers” and “honky,’id. at 108:3+12, although Plaintiff did not hear him make s
comments after 2012d. at 110:3-21.

Plaintiff initiated EEO Case No. 16688801875 on April 24, 2015, whic
concerned the “[p]Jromotion of Jesse Tran to Work Leader.” Salas DeclOfi Rlay6,
2015, Plaintiff and the Navy entered into a Settlement Agreement of EEO Cask4N
6588801141 and 1%58880175. Def.’s Facts No. 7see alsdef.’s Ex. 1, ECF No. 21
12. In paragraph 3 of the Settlement Agreement, Plaintiff agreed to “releasgethey
from any and all claims or demands he may have with the Agency occurring priof
effective date of this Agreement. . . . [including] a release of any rights uitlgeYIT of
the Civil Rights Act of 1964. . . ; [and] the Age DiscriminatioeEmployment Act.”Def.’s
Facts No. 8see alsdef.’s Ex. 1 at 1.

From August Shrough December 5, 2015, Plaintiff was temporarily detailed 1
Aircraft Examiner positiorpursuant to the Settlement Agreemeiitef.’s Facts No. 4
Collins Del. 1 8. On September 8, 2015, Plaintiff filed EEO Case No6588802321,

alleging “[h]arassment by Jesse Tran (Sheet Metal Mechanic Leader) and Gary T
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(Aircraft Overhaul and Repair Supervisdr Salas Decl. § 2. The Navy’'s EEO Office
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ruled against Plaintiff on July 10, 2017, concludingpat management articulat

legitimate, nondiscriminatory reasons for its actions, and that the prepondefaheg¢

evidence does not support Complainant’s claims of unlawful discrimifatidef.’s Ex.
14,ECF No.21-25, at 29.

On October 17, 2015, Plaintiff applied foparmanenfircraft Examiner position
Def.’s Facts No. 13; Collins Decl. § 9. The Navy appointed a Selecting Qfficealerick
Asuncion and a thregerson Advisory Panecomprised ofRobert Amaichigh, Joey

1%
o

|1~4

~

Baesas, and Matt Pendlefaio review the resumes of the applicants and make the

selections for the Aircraft Examiner positioRef.’s Facts No. 14Mr. Asuncion provided
the Advisory Panel members with the resumeslbthe applicantsvith their names

redacted and replaced by letters aidt ofpre-determined Advisory Panel Criteria agai

4

nst

which to evaluate the resumes. Def.’s Facts No. 15. Each Advisory Panel member th

individually reviewed the redacted resumes and assigned a numerical score for lea
pre-determined Advisory Panel CriteriaDef.’s Facts No. 16. The Advisory Pa
members recorded their individual scores for each evaluation criteria on a nsfils
Facts No. 17. After individually scoring the resumes, the Advisory Panel members
discuss their individual scoremrive at a consensus score for each resanterecord thg
consensus scores on their matricBef.’s Facts No. 18.

The resume blindoded as “Applicant K” belonged to Plaintiff andceesed

individual scores of 55ffom Mr. Amaichigh), 50 from Mr. Baesas), and 40r¢m

ch of

el

met

3%

Mr. Pendleton), witla consensus score of 45ef.’s Facts No. 19. On his separate review

of the resumesdVir. Asuncion awarded Plaintiff an additional 10 points, for a final sco

re of

55. Def.’s Facts No. 20. The highesited resume for the Aircraft Examiner position in

Plaintiff's platform of experience was “Applicant @Tien Bui),who received individug

and consensus scores of Tef.’s Facts No. 21. MAsundon agreed with the Advisory

Panel's recommendation and selected theraofed candidateApplicant D, for the
Aircraft Examiner position in the platform for which Plaintiff compet&f.’s Facts No
22.
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Neither Mr. Baesas nor Mr. Pendletoecognize the resume of Applicant K &

belonging to Plaintifbr the resume of Applicari? as belonging tdir. Bui. Def.’s Facts

No. 23. They also did not know of Plaintiff's prior EEO activity. Def.’s Facts Noj|

Mr. Amaichigh recognized the resume of Applicant K as likely belonging to Plaant
also knew that Plaintiff had some prior EEO activatighough hedid not know the detail
of Plaintiff's EEO acitivty. Def.’s Facts No. 25. Mr. Amaichigh did not recognizg
resume of Applicant D as belong Mr. Bui, whom he did not know and with whom
had never worked. Def.’s Facts No. 27.

On November 13, 2015Plaintiff was scheduled to participate in an Aircl
Examiner training related to the Maintenance and Repair Ove(hRO”) system.
Collins Ded.  11; Affidavit of Arlene Sexton (“Sexton Aff.,” ECF No. 2§ at 1.
Ms. Sexton indicated to Mr. Amaichigh that “it would not make sense for someon
did not have either an MRO lag, a Made to Order (MTO) lem, or a complete(
background investation to attend” the training. Sexton Aff. at 3. Conseque
Mr. Amaichigh instructed Plaintiff not to attend the training. Def.’s Facts No. 31n€
Decl. 1 11.

On November 17, 2015, Mr. Amaichigh announced in front of Plaintiff&otkers
thatMr. Bui had been selected for the permamerdraft Examiner position Collins Decl.
1 12. On April 14, 2016, Plaintiff fled EEO Case No-@&88800881, concerning h
“[nJon-selection for Aircraft Examiner and Sheet Metal Mechanic (Aircraft) Le
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positions.” Salas Decl. § 2. On July 27, 2017, the Navy's EEO Office ruledstigain

Plaintiff, finding that ‘Complainant’s allegations are not supported by the totality g
record and he failed to present any plausible evidence that would demonsit:
management’s reasons for its actions were factually baseless or not its actual mgt
Def.’s Ex. 15, ECF No. 226, at 21.

Since December 6, 2015, Plaintiff has worked as an Aircraft Sheet Metal Ins
Def.’s Facts No. 5.
111
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I. Procedural Background

Following the EEO Office’s denial of his claims, Plaintiff filed two complaint
this Court,Collins v. SpenceiNo. 17CV-1723 JLS (KSC) (S.D. Cal. filed Aug. 25, 201
andCollins v. SpencemMNo. 1#2CV-1724 JLS (KSC) (S.D. Cal. filed Aug. 25, 2017).
a joint request by the PartiesgeECF No. 8, the Court consolidated the two actioBse
ECF No. 9.

On January 24, 2018, Plaintiff filed the operative First Amended Complaint, al
two claims for relief. See generalfeCF No. 11. In “Allegation |,” Plaintiff alleges th4
he “was subjected to a hostile work environment and in retaliation for participat
protected activities.'See idat 1;see also generally iéit 24. In “Allegation II,” Plaintiff
claims that he wasot “select[ed] for a promotion and . . . deni[ed] . . . a training cour
retaliation for participating in protected activitiesSee idat 1;see also generally idt
4-7.

After engaging in discoverysee ECF Nos. 16, 18, Defendant filed the tarst
Motion for Summary Judgment on March 25, 2018ee generallECF No. 21. On
April 2, 2019, the Court issued an Order setting a briefing schedule on Defendant’s
advising Plaintiff of his obligations under Federal Rule of Civil Proce&érand taking
Defendant’s Motion under submission on the papersuant to Civil Local Rule 7.1(d)(]
See generallfECF No. 22.Plaintiff filed hisMotion requesting oral argumeoit May 20,
2019. See generall{£CF No. 26.

LEGAL STANDARD
Under Federal Ra of Civil Procedure 56(a), a party may move for sumn

eging

ing It

sein

Motio

N—r

nary

judgment as to a claim or defense or part of a claim or defense. Summary judg
appropriate where the Court is satisfied that there is “no genuine dispute as to any
fact and the movdris entitled to judgment as a matter of law.” Fed. R. Civ. P. 5
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986). Material facts are those that may
the outcome of the casénderson477 U.Sat248. A genuine dispute of material fz

exists only if “the evidence is such that a reasonable jury could return a verdict
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nonmoving party.”ld. When the Court considers the evidence presented by the partie:

“[t]he evidence of the nemovant is to be believed, and all justifiable infezes are to b

drawn in his favor.”ld. at 255.

e

The initial burden of establishing the absence of a genuine issue of materalldact f

on the moving partyCelotex 477 U.S. at 323. The moving party may meet this burden

by identifying the “portions of ‘the pleadings, depositions, answers to interrogatorigs, ar

admissions on file, together with the affidavits, if any,” that show an absence of disput

regarding a material factd. When a plaintiff seeks summary judgment as to an ele

ment

for which it bears the burden of proof, “it must come forward with evidence which Wwould

entitle it to a directed verdict if the evidence went uncontroverted at tGalA’R. Trasp.
Brokerage Co. v. Darden Rests., |13 F.3d 474, 480 (9th Cir. 2000) (quothigughton
v. South 965 F.2d 1532, 1536 (9th Cir. 1992)).

Once the moving party satisfies this initial burden, the nonmoving party

identify specific facts showing that there is a genuine dispute for Ciallotex 477 U.S,

mus

at 324. This requires “more than simply show[ing] that there is some metaphysical dou

as to the material facts Matsushita Elec. Indus. Co. v. Zenith Radio Co#{g5 U.S. 574,

586 (1986). Rather, to survive summary judgment, the nonmoving party must “by h
affidavits, or by the ‘depositions, answers to interrogatories, and admissions o

designate ‘specific facts™ that would allow a reasonable fact finder to retundiatvier

the noamoving party. Celotex 477 U.S. at 324Anderson 477 U.S. at 248. The no

ier ow

n file

n

moving party cannot oppose a properly supported summary judgment motion by “rest[in

on mere allegations or denials of his pleadingsideison 477 U.S. at 256.
ANALYSIS

Defendant seeks summary judgment as to all claims alleged in Plaintiff's Firs

Amended Complaint. SeeECF No. 21 at 1. The Court therefore analyzes each of

Plaintiff's claims after addressing Plaintiff's evidentiary objmts
111
111

17-CV-1723 JLS (KSC




O 00 N oo o b W N BB

N NN N NDNNNNRRRRRR R R R R
oo ~NI O 01 N O N R O O 0o N o 01N 0O N RO

l. Plaintiff's Evidentiary Objections

Plaintiff filed oppositions to the Declarations of Fredrick Asuncion (ECF N@)2
Robert Amaichigh (ECF No. 23), Joey Baesas (ECF No.-2%and Matt Pendleton (EQ
No. 245) (togetherthe “Evidentiary Objections”).

A. The"H53/V22' Objection

Generally, the Evidentiary Objections claim that the statements concerni
recommendation of Applicant DMf. Bui) as having the highest score for ¥ertical Lift
H53 platform are false because the Advisory Panel actually recommended Applica
the V22 platform.See generalfeCF Nos. 242-5. In support of this contentio®laintiff
relies on Document USA1899 (“Def.’s Ex. 16,” ECF No. 28), a Memorandum fror
the Advisory Panel dade“November XX, 2015,” with a handwritten ranking indicat
that “Bui, Tien” was “recommend[ed]” for the “V22 (Miramar)” and ti
“Khamsingsavath, Khamphet” was recommended fof Ht&3" platform. SeeDef.’s EX.
16.

On reply, Defendant explains that “Exhibit 16 accurately identifies the indivi
selected for the two Vertical Lift Aircraft Examiner positions (i.e., Mr. Bui
Mr. K[ha]msingsavath), but has a handwritten notation that incorrectly sugges
Mr. K[ha]Jmsingsavath was assigned to the H53 platform.” Reply at 4 n.2 (citing EC
251 1 7). Defendant also clarifies that “Mr. Bui was assigned to the V22 platfo
January 2016 to meet the thexisting operation needs of the Navyd. at 3 (citing ECF
No. 251 1 6).

Based on the fegoing, the CourfOVERRULES Plaintiff's objection. The

Certificate Coding, Resume Grading Sheets, and declaraindsaffidavits of the
Selecting Official and Advisory Panel members all reflect that Mr. Bui was |
considered for the Vertical Lift H53atform. SeeECF Nos. 216-9, 21:17-24. A single,
handwritten notation on what appears to be a draft memorandum does not raise @
of fact, much less a material one.
111/
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B. The*Applicant B’ Objection
Plaintiff also notes that Mr. Amaichigh declared in paragraph 12 of his declg
that the panel recommended that Mr. Asuncion select Applicant B, who was sele(
the TACAIR platform but whose name does not appear on the Recommer
Memorandum.See generalfeCF No. 243. This was clearly a mistakeparagraph 1!

ratiol
sted f
ndatic

Y

of the Amaichigh Declaration notes that, “[bJased on the consensus scores, the pal

recommended to Mr. Ascuncion that he select Applicant B, Tien Bui, for the \féific
platform.” ECF No. 217  12. It is clear that Mr. Amaichigh is referringh. Bui,
whom the evidence indicategas “Applicant D.” See id.f 9. Applicant B is nowher
discussed in the Parties’ briefing and appears to hold no relevance to the instant
TheCourt therefor®© VERRULES Plaintiff’'s objection to paragraph 12 of the Amaich
Declaration.
[I.  Allegation |

Plaintiff's claims in Allegation | allege “a hostile work environment” @
“retaliation.” SeeFAC at 1. In addition to the allegations in Hsrst Amended Complain
seeFAC at 24, Plaintiff testified at his deposition to conduct that may have constity
hostile work environmentSee, e.gCollins Dep.at 61:}+15, 66:719, 68:14, 108:+12,
110:3-21.

A.  Hostile Work Environment

“To prevail on a hostile workplace claim premised otrace. . ., a plaintiff must

show: (1) that he was subjected to verbal or physical conduct of a.racature; (2) that

the conduct was unwelcome; and (3) that the conduct was sufficientiyesa pervasiv
to alter the conditions of the plaintéf employment and create an abusive W
environment. Vasquez v. Cty. of Los Angel&el9 F.3d 634, 642 (9th Cir. 20035
amended (Jan. 2, 2004) Similarly, “[tjo prevail on an agebased hostile

workplace/harassmenlaim, [the plaintiff] must show thdihe was subjected to verbal

physicalconductof anagerelated nature, that tr@nductwasunwelcomeand that the

conductwas sufficiently severeor pervasive to alter the condition$ h[is] employment

17-CV-1723 JLS (KSC
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and create an abusive work environmer@ozzi v. Cty. of Marin787 F. Supp. 2d 104

1069 (N.D. Cal. 2011)citing Vasquez 349 F.3dat 642). “[Clommonly necessary

personnel management actions such as hiring and firing, job octpagggnments, ...

promotion or demotion, [and] performance evaluations, do not come within th

meaning of harassmentl”awler v. Montblanc N. Am., LLG04 F.3d 1235, 1244 (9th Cj

2013) (quotingRenov. Baird 18 Cal. 4th 640, 646l7 (1998)).
1. Conduct Alleged in Plaintiff's Amended Complaint
In his Amended Complaint, Plaintiff alleges that Work Legf.") Jesse Tra

Ir.

N

and Production Supervis@tPS”) Gary Thompson created a hostile work environment
SeeFAC at 1, 24. Specifically, Plaintiff alleges that Mr. “Tran placed the Plaintiff under

constant surveillance in an attempt to intimidate the Plaintiff and report his findings t

[Production Supervisor] Thompson” after Plaintiff had “voiced his concerns . . . in regard

to past conflicts with WL Tran and PS Thompson and their bias[ed] attitudes towar

Plaintiff in regards to Plaintiff's race and agdd. at 2-3. Further, “WL Tran[] and P

Thompson attempted to provoke the Plaintiff into a confrontahahwould result in a

S

progressive disciplinary action.fd. at 3. Finally, “[o]n July 6, 2015, Plaintiff received a

Letter of Reprimand from PS Thompson for inappropriate behavior towards WL Tran,

who “accused Plaintiff of using inappropriate languatgpen WL Tran asked the Plaint
if he had submitted a leave request for an upcoming vacationat 3-4.

Defendant contends that “[the conduct alleged in Plaintiff's Amended Com
does not satisfy the elements of a legally cognizable hostile amrkonment claim’
because “[n]othing about the conduct alleged is raciabr agerelated in nature.” Def.’
Mot. at 5-6. Rather, “[a]ll of [Plaintiff's] allegations relate to ‘business or perso
management,’” and, therefore, ‘do not come within the meaning of harassmdnat’6
(quotingLawler, 704 F.3cat 1244).

Plaintiff does not oppose this argumeBee generallPpp’n. Under Ninth Circui

ff

plaini

nnel

precedent, the Court may therefore dismiss Allegation I, to the extent it is predicated

theallegations in Plaintiff's First Amended Complaint, as abando&eg.e.g, Jenkins v

10
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Cty. of Riverside398 F.3d 1093, 1095 n.4 (9th Cir. 2005) (dismissing causes of acl
abandoned where plaintiff did not oppose dismissal in her opposdianotion for
summary judgmeint
The Court recognizes, however, that “public policy favor[s] disposition of cas
their merits.”Hernandez v. City of El Mont&38 F.3d 393, 399 (9th Cir. 199&)efendant
Is correct that Plaintiff has introduced awvidence raising a genuine dispute of mate
fact that any of the alleged conduct in Allegation | rises to the level dbaggd or racig
harassment as opposed to “[clommonly necessary personnel management”
Lawler, 704 F.3d at 1244Summaryjudgment is therefore propegee, e.gid. (affirming
district court’s decision to grant summary judgment in favor of the defendant whq
plaintiff alleged discrimination based on the defendant “question[ing] her appes
criticiz[ing] the display of merchandise, instructling] her to perforrarkarelated
assignmentsand disagree[ing] with the way she stored repair part&lenteHook v. E.
Plumas Health Care368 F. Supp. 2d 1084, 1103 (E.D. Cal. 20@panting summarn
judgment in favor of the defendant on the grounds that the plaintiff had failed to 1
prima facie case of harassmpent
2.  Conduct Described in Plaintiff's Deposition
During his deposition, Plaintiff testified that Mr. Tran “liked to mock” Plair
regarding Plaintiff's age, “calling [him] . . . old man and over the hdligllins Dep.at
61:1-15, although Mr. Tran stopped referring to him as “over the hill” in 20d.4at
68:14, and “old man” in “March or April of 2015.1d. at 66:719. Plaintiff also testifiet
that Mr. Thompson, who is blackee id.at 102:3, referred to white people as “crack

and “honky,”id. at 108:3+12, although Plaintiff did not hear himake such comments

after 2012.1d. at 110:321.

Defendant contends that, “based on Plaintiff's deposition testimony, his
possible race or ageased harassment claim ended no later than April 19, 2015 (i.
date on which Tran was promoted to work leader.” Def.’s Mot. at 7. “Plaintiff's h

work environment claim, therefore, falls within the broad release of all employeiated

11
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claims in his May 6, 2015 Settlement Agreement with the Nasty,Which provided tha
“Complainant agrees to release the [Department of Navy] from any and all cla
demands he may have with the Agency occurring prior to the effective date

Agreement, . . . [including] a release of any rights under Titleo¥/the Civil Rights Act

of 1964 . . . ; [and] the Age Discrimination in Employment Add” (quoting Def.’s Ex. 1

at1 9 3).

“Plaintiff acknowledges that a Settlement Agreement was signed by Plainti
[Fleet Readiness Center SouthwgsRCSW”)] on May 6, 2015, for EEO Case Nos-
6588801141 and 1%588801875,” but “Plaintiff has never been provided a copy of (

No. EEO 1565888-01875 which was initiated on April 24, 2015,” and theref
“request|[s] that the Court grant the Plaintiff a copy of EEG6388801875 from the

Defendant” pursuant to Rule 56@&)SeeOpp’n at 10.In any event, “a claimant can[]n
waive future claims (only settle past ones)d. at 13. Additionally, “Plaintiff lodged g
formal complaint with FRCSW EEO declaring a breach of the Settlement Agréeandi
“[n]o formal outcome or decision was ever reachdd.” Finally, Plaintiff has establishg
a prima facie case of retaliation because he engaged in protected activity wied
Case No. 15588801875 on April 24, 2015, and suffered actionable injury when FR(
failed to protect him from Mr. Tran’s and Mr. Thompson’s retaliatory actidtisat 12.
A causal connection between the protected activity and the adverse employment aq

also been seen by the temporal proximity between thoséseiaee idat 12. Mr. Tran

2To the extent Plaintiff seeks relief pursuant to Rule 56(d), that requSNEED . Not only did Plaintif
himself initiate Case No. 1658801875, but he has failed tadentify specific facts to be obtained
discovery that [a]re essential to oppose summary judgm&de Leonard v. Baker1l4 F. App’'x 718

719 (9th Cir. 2018) (citingramily Home & Fin. Ctr., Inc. v. Fed. Home Loan Mortg. Co§25 F.3d 822]

827 (9th Cir. 2008)). Further, “[ig failure to conduct discovery diligently is grounds for the denial
Rule 56([d) motion” Pfingston v. Ronan Eng’'Co, 284 F.3d 999, 1005 (9th Cir. 20Q2iting Mackey
v. Pioneer Ndt Bank 867 F.2d 520, 524 (9th Cit989);Landmark Dev. Corp. v. Chambers Corpb2
F.2d 369, 372 (9th Cid.985). Here, Plaintiff conducted no discovesgeDef.’'s Mot. at 4; fact discover|
closed on October 5, 2018:eECF No. 18 | 2; and Plaintiff waited fhanda-half weeks after Defenda
filed his Motion to request Case No.-858801875. Accordingly, additional discovery is neither neg
nor warranted here.
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also admitted that he knew that Plaintiff “had njple ]JEEO complaints” ang
Mr. Thompson’s denial that he was aware that Plaintiff had any prior EEO complg
activity “is a blatantly implausible claim.Td. at 13.

Defendant responds that, “[c]onsistent with his deposition testimony, Plai

Opposition does not present any evidence that he was subjected to aBgtfestent

Agreement conduct that meets the elements of a hostile work environment claim.”
at 1 The Court must agree with Defendant. By signing the Settlement Agreement, F

waived any claims based on retaliation, discrimination, or hostile work environment

on conduct predating the May 6, 2015 Settlement AgreengsdDef.’s Ex. 1 at 1 § 3.

Plaintiff has introduced no evidence that he was subjected to unwanted verbal or |
conduct of an ageelated or racial nature after May 6, 2G1Accordingly, Plaintiff hag

failed to raise a genuine issue of disputed fact as to his hostile work environmen

See, e.g.Campbell v. Hagel536 F. Appx 733, 734 (9th Cir. 2013)'The district court

properly granted summary judgment fihe plaintiff]'s discrimination and retaliatic

claimsarising from events occurring before October2803, because thos&imsare

3 Plaintiff argues in his Oppositieawithout introducingany supportingevidence—that Defendan
breached the Settlement Agreement by providing a resume review sessidydigtliznsor rather th

James Compagnon, the Aircraft Production Competency Leaderspecified in the Settlemgd
Agreement SeeOpp’'n at5-6, 10;see alsdDef.’s Ex. 1 at 2 I 5(b). Not only has Plaintiff failed
introduce evidence in support of this argument, but the Court lacks jurisdiction to idetevhether

Defendant breached the Settlement Agreensad, e.g.Munoz v. Mabus630 F.3d 856, 864 (9th Cir.

2010) Def.’s Ex. 1 at 4 § 7(b), and Plaintiff's only remedies would appear to beduo€st that the tern
of settlement agreement be specifically implemented or, alternatively, thantb&od be reinstated fd
further procesag from the point processing cease?9 C.F.R. § 1614.504(a), as opposed to rescis
Further, under California and Federal contract law, a partial breach does not gigetheaching party
the right to cancel the contracgee, e.gComedy Clubinc. v. Improv W. Asso¢$53 F.3d 1277, 128
n.12(9th Cir. 2009)under California law, material breach may allow #waaching party to cancel ti
contract, while partial breach limits ndmmeaching party to damage§td Stone Corp. v. United Stat
450 F.3d 1360, 13#¥2 (Fed. Cir. 2006)“When one party commits a mateiseachof contract, the
other party has ehoice between two inconsistent righte or she can either elect to allegetal breach,
terminate the contract and bring an action [for restitution], or, insteadt@leetp the contract in forc
declare the default only @artialbreach, and recover thodamagegsaused by thagiartialbreach”)
(quoting 13Williston § 39:32 (4th ed2000)). Accordingly,even if Plaintiff had introduced evidence tf
Defendant had breached the Settlement AgreentiemtCourt concludes that Defendant’s purpo
breach does not preclude granting summary judgment in favor of Defendant.
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waived by thesettlementagreement) (citing Stroman v. W. Coast Grocery C884 F.2d
458, 46163 (9th Cir.1989)
B. Retaliation

“To establish @rima faciecase of retaliation, a plaintiff must demonstrate: (

protected activity; (2) an adverse employment action; and (3) a causbhetw&en the

protected activity and the adverse employment acti@ornwell v. Electra Cent. Credit

Union, 439 F.3d 1018, 10385 (9th Cir. 2006)citing Steiner v. Showboat Opéiag
Co, 25 F.3d 1459, 146®th Cir.1994). To establish an “adverse employment actic
“a plaintiff must show that a reasonable employee would have found the challenge
materially adverseyhich in this context means it well might have dissuaded a reasc
worker from making or supporting a charge of discriminatidutlington N. & Santa F¢
Ry. Co. v. White548 U.S. 53, 68 (200juoting Rochonv. Gonzales438 F.3d1211,
1219 (D.C. Cir. 2006)) (internal quotation marks omitted).Clausation sufficient t
establish the third element of the prima facie case may be inferred frdhre. proximity
in time between the protected action and the allegedly retaliatory emplo
decision.” Cornwell 439 F.3d at 1035 (quotingartzoff v Thomas809 F.2d 1371, 137
(9th Cir. 1987). *“Alternatively, the plaintiff can prove causation by providing di
evidence of retaliatory motivation.Miller v. Fairchild Indus., Inc. 797 F.2d 727, 73
(9th Cir. 1986)

“Once a plaintiff establishes a prima facie case, the burden of production s
the employer to articulate a legitimate, netaliatory explanation for the actidénld.
(citing Wrightenv. Metro. Hosps., In¢726 F.2d1346,1354(9th Cir. 1984)) “To satisfy
this burden, the employéneed only produce admissible evidence which would allov
trier of fact rationally to conclude that the employment decision had not been motivg
discriminatory animu8. Id. (quoting Tex Dept of Cmty Affairs v. Burding450 U.S.
248, 257(1981) (citing Lowev. City of Monrovia775 F.2d998,1007(9th Cir. 1985))

“If the employer successfully rebuts the inference of retaliation that arises

establishment of a prima facie case, then the burden shifts once again to the pla
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show that the defendast proffered explanation is merely a pretéxt.ld. (citing
Wrighten 726 F.2d at 1354

Defendant argues that, to the extent Plaintiff’'s Allegation | alleges retaligic
discrimination) he “cannot prevail” because he has not established an adverse emp
action. SeeDef.’s Mot. at 6 n.4.According to fendant,[n] either being placed und
‘constant surveillance,” nor attempting to ‘provoke the Plaintiff into a confronts
constitute adverse employment actionisl”(citing BurlingtonN., 548 U.Sat68; Munday
v. Waste Mgmt. of N. Am., In&26 F.3d 239, 243 (4th Cir. 1997)). “A Letter of Reprim
also does not constitute an adverse employment action unless it resulted in an emy
consequence, which Plaintiff does not allege hel@.{citing Thomas v. Spence294 F.
Supp. 3d 990999-1000 (D. Haw. 2018) Further, “Plaintiff admitted to engaging in t
conduct that formed the basis of the censuré.’(citing Collins Dep.at 134:23-137:11).

Again, Plaintiff does not respond to Defendant’s argunsed, generalyOpp'n,
therebywaiving any retaliation (or discriminationlaimsalleged in Allegation | Seee.q,
Jenking 398 F.3cat1095 n.4 Nonetheless, considering Defendant’s Motion on the mg
the Court must agree with Defendant that Plaintiff has failed to estalpighafaciecase
by failing to introduce evidence of an adverse employment attion.

In certain circumstances, surveillance can be an adverse employment &egg
e.g, Marceau v. IdahpNo. 1:09CV-00514N-EJL, 2011 WL 3439178, at *13 (daho
Aug. 5, 2011)concluding the plaintiff established that she had been subject to an g

employment action because “targeted surveillance of an employee might reasonal

that employee from engaging in protected activity, especially whesntptoyee believes

as [the plaintiff] did, that the surveillance is being conducted specifically for the py

of ‘justifying [the employee’s] termination™)but cf. Mendoza v. Sysco Food Servs

4 To the extent Plaintiff's Allegation | alleges a claim for discrimination, that claiodviail for the same

reason.SeeChuang v. Univ. of Cal. Davis, Bd. of Tr&25 F.3d 1115, 1123 (9th Cir. 20q@quiring a
plaintiff claiming employment discrimination to demonstrate thia¢ ‘was sulgict to an advers
employment actiaf).
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Ariz., Inc, 337 F. Supp. 2d 1172, 1192 (D. Ariz. 2D04U] nder the Ninth Circuit analysi
[surveillance]does not itself qualify as adverseemploymenfction”). Here, however
Plaintiff introduces no evidence of subsequent discipline resulting from the inc
surveillance.See Yartzoff809at 1377. Similarly, it is possible thatgrovocationefforts
[could] amountto a‘pattern of antagonisnthat could constitute amdverseemployment
action” seeNegley v. Judicial Council of Cal58 F. Appx 682, 685 (9th Cir. 201 1put
Plaintiff testifiedat his depositiorthat Mr. Tran acted similarly “with quite a few oth
people,”seeCollins Dep.at 54:26-24, and “had a tendency to do that to everybo®e®€
id. at 56:713. Finally, Defendant is correct that a letter of reprimand does not cde!
an adverse employment action where, as here, Plaintiff has failed to introduce any €
that the letter of reprimand resulted in any employment conseque®ess.e.gThomas
294 F. Supp. 3d at 999000 (granting summaruglgment in favor of the defendant wh;{
the plaintiff “d[id] not provide any evidence that there was any other employ
consequence as a result of the reprimand letter” and the plaintiff did not dispute
engaged in the conduct forming the basigha reprimand). Accordingly, the Cour|
concludes that Plaintiff has failed to addwedence establishing @ima faciecase of
retaliation based on the allegations contained in Allegation | of his First Am
Complaint.
[I'l. Allegation Il

In Allegation Il, Plaintiff alleges claims for discrimination and retaliati&ee~AC

at -2, 4-7. The Court outlined the elements for a retaliation claim ab&e= suprg

Section II. “[A] plaintiff alleging disparate treatment under Title VII. must show that

(1) he belongs to a protected class; (2) he was qualified for the position; (3) he was

to an adverse employment action; and (4) similarly situated individuals outsig

5 Plaintiff has not alleged-much less introduced evidence supposifigat the Letter of Reprimand
any way contributed to his neselection for the permanent Aircraft Examiner position. In any e
Plaintiff alsohas failed taaisea dispute of material fact that the Navy did not use a blinded revig
resumes against a pgetermined set of criteria in evaluating the Aircraft Examiner applic@#eanfra
Section IILLA.
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protectectlass were treated more favorabl{Chuang 225 F.3dat1123(citing McDonnell
Douglas Corp. v. Gree11 U.S. 792, 802 (1973)J.0 establish an “adverse employm
action,” the plaintiff must demonstrate “a significant change in employment status, {
hiring, firing, failing to promote, reassignment with significantly different responsibjl
or a decision causing a significant change in benefiaflington Indus., Inc. v. Ellerth
524 U.S. 742, 761 (1998) (citingrady v. Liberty Nat'l Bank & Trust Cp993 F.2d 132
136 (7th Cir. 1993)).“The burden of production, but not persuasion, then shifts t(

employer to articulate some legitimate, nondiscriminateagon for the challenge

action” Chuang 225 F.3d at 11224 (citing McDonnell Douglas Corp.411 U.S. a
802). “If the employer does so, the plaintiff must show that the articulated rea
pretextual either directly by persuading the court that a discriminatory reason more
motivated the employer or indirectly by showing that the empley®offered explaation
Is unworthy of credenc@. Id. at 1124(quotingBurding 450 U.S.at256).

A. Discrimination and Retaliation inNon-Selection as Aircraft Examiner

Plaintiff alleges that he was not selected for the permanent Aircraft Exa
position as a resuttf racial and ag&ased discrimination and retaliation for his prior E
activity. SeeFAC at 4-7. Defendant contends that “[tlhe undisputed facts establist
the Navy had legitimate, nondiscriminatory reasons for selecting another candidafie
Aircraft Examiner] position, which Plaintiff cannot establish were pretexts
discrimination or retaliation.” Def.’s Mot. at20. This is because “[tlhe Navy follows
an established, objective, and documented procedure for evaluating the nu
appgicants for the Aircraft Examiner positionltl. at 10. Specifically, “the Navy based
selections for the Aircraft Examiner position on a blind review of resumes a
objective, predetermined evaluation criterialtl. at 11. Plaintiff cannot “daonstrate tha
the Navy'’s selection procedure was somehow a pretext for discriminagem|ti (citing
Godwin v. Hunt Wesson, Ind50 F.3d 1217, 1220 (9th Cir. 1998)), because Pla
admitted he had no suchopf at his deposition:
111/
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Plaintiff admitted in his deposition that he has no evidence that
his nonselection had anything to do with his age or race:

Q. Other than the age difference, do you have
any other facts to show they chose Mr. Bui
over you because of Mr. Bui’'s age?

A. No.

Q. Do you have any reason to believe they did
not choose you because you're white?

A. | have no-no.
Id. at 1112 (quoting Collins Depat 148:4-10). According to Defendant, “Plaintiff als
cannot establish that the Navy’s selection procedure was a pretestal@ation” becaus
only one member of the Advisory Panel, Mr. Amaichigh, “recognized [Applicant
resume as likely belonging to Plaintiff[] and was generally aware that Plaintiff had
prior EEO activity, [although] Mr. Amaichigh did not know any of the details of Plain
prior EEO activity because he was not involved in iid’ at 12 (citingDecl. of Rober
Amaichigh (“Amaichigh Dec|]! ECF No. 217) 7). “And[,] further confirming tha
Mr. Amaichigh was not motivated by any retaliatory animus, he gave Plaintiff's res
higher overall score than the other two members who did not recognized Plaintiff's 1
and knew nothing about Plaintiff's EEO activityld. (citing ECF Nos. 2220, 2122, 21
24).

Plaintiff counters that “[tjhe selection process used is simply a resume v
contest” and “[n]o independent verification of applicants[’] claims to Kadge or skills
is conducted.” Opp’n at 16. Further, “[p]oints given during the resume grading and s
process are totally subjective” and “[n]o interviews were conducteéd.” “Plaintiff[]
adamantly disputes the Defendant’s claim that the resume grading and scoring pro¢
performed by the panel members anonymously” or that the selection process was ‘|
specific.” Id. at 16-17. “Plaintiff claims[Mr.] Amaichigh unequivocally knew whig

redacted resume belonged to the Plaintiff and due to a close association wit
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Thompson . .[and Mr.]Amaichigh was made aware ottletails of Plaintiff's prior EE(
activity by [Mr.] Thompson.” Id. at 18. FurtherMr. “Amaichigh manipulated th
selection process to ensure that the preferred applicant was selddtetiThe selecting
official for this selection was Fredrick Asuncion[,] who was also the selection offig
one of Plaintiff's prior EEO complaints[,] Case N0-8488801141.” Id. at 19. “[O]nly
3 applicant resumes out of a total of 33 were identified and placed in53eptatform
category,” so “it would not taka rocket scientist to figure out who's resume belongs
whom,” especially given “that the Advisory Panel members were provided a list
applicant[s’] names to review before the process begand. at 21. Further
Mr. “Amaichigh’s Resume Grading Worksheet[]” contains “the hamitken names of th
applicants who were selected” and Mr. Asuncion “is vague . . . in regard to wdhéowa
the Advisory Panel w[as] made cognizant of the applicant[s’] redacted namesrigl
Plaintiff to “question[] thevalidity of the selection process in regard to when and hoy
Advisory Panel members are revealed the redacted namies.’at 22. Based o
Defendant’s Exhibit 16, Plaintiff also “claims . . . Tien Bui (applicant D) wasmacended
for an Aircraft Examiner position for the V22 platform,” which “is a total contradictig
all the requirements for this position and that of the Declarations/Affidavits of 3
Advisory Panel members.Id. at 24.

Defendant rejoins that Plaintiff has introduced no evidence that the resume
process was manipulated thatthe resumes were not evaluated anonymouBigply at
3. Further, “Plaintiff’'s argument that Mr. Bui was ultimately assigned to the V22 Ve
Lift platform does not demonstrate that the Nawliad resume review procedure wa
pretext for discrimination.”ld. at 4.

Assuming Plaintiff has establishedoama faciecase for discrimination based
race and agand retaliation for his prior EEO activjtipefendant has articulated legitimg
nondiscriminatory reasons for selecting Mr. Bui for the Aircraft Examiner posikiene,
the applicants’ resumes were graded based on five criteria: knowledge ompraegt

based process and procedures; teaming skills and ability to communicate; \
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knowledge and application of management information systems; knowledge of |safet

environmental, and personal protective equipment policies and procedures,

regulations, FOD, tool control, hydraulic contaminations, MSDS, Fall Protectioraredc.

safe

knowledge of technical data including schematics, blueprints, engineering specsigation

REI/TEI, technical directives, wiring diagrams, AFB’s/AFC’s/AYC’s and maintenance

manuals. See generallpef.’s Ex. 5, ECF N021-16. Each resume was awarded points

from three Advisory Panel members based on these criéegBef.’s Ex. 9, ECF No. 21
20; Def.’s Ex.11, ECF No. 2122; Def.’s Ex.13, ECF No. 2124, andthe three Advisor)
Panels then met to assign a consensasedor each applicantSeeDecl. of Frederick

<

Asuncion (‘Asuncion Decl” ECF No. 216) § 6. Plaintiffreceived a cosensus score 0f

45, which Mr. Asuncion raised to 55 but which was still 15 points lower than Mr. Bui’s

consensus scoreSee id.f 10. Because MrBui was the togranked candidate for the

specific platform for which he and Plaintiff were competing, ABuncion selected Mr.

Bui for the position.See id. see alsdAffidavit of Frederick Asuncion (“Asuncion Aff.,
ECF No. 2118)at 4-5.

The burden therefore shifts to Plaintiff teshow that the articulated reason

pretextual either directly by persuading the court that a discriminatory reason more|likel

motivated the employer or indirectly by showing that the emplsympfferedcexplanation
Is unworthy of credencé. Chuang 225 F.3d at 112&uotingBurding 450 U.S.at256);

accordMiller, 797 F.2dat 731 Based on a review of the record, the Court concludes that

Plaintiff has failed taneet this burden

As for discrimination, Plaintiff has introduced no evider@side speculation bas

D

on the fact that he is white and older than Mr. Bui, who is Viethnamgsedemonstrat

11°}

that his nopselection was the result of discriminatiddeeCollins Dep.at 148:4-10; Risby
v. Nielsen 768 F. Appx 607, 611 (9th Cir. 2019§*Plaintiff's speculation[that his

employeracted on account of race] insufficient to defeasummaryjudgment?) (citing

Loomis v. Cornish836 F.3d 991, 997 (9th Cir. 20)6)Further, neither Mr. Baesas nor
Mr. Pendleton recognized Applicant K's resume as belonging to Plaintiff during the resurn

20
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review. SeeDecl. of Joey Baesas (“Baesas DEAECF No. 218) | 7; Decl. of Matt
Pendleton (Pendleton Decl.,” ECF No. 29) 6. And while Mr. Amaichigh recognizs
Applicant K’s resume as “likely belonging to” PlaintifeeAmaichigh Decl. | 7, he “di
not recognize the resume of Applicant D as belonging to Mr. Bui” dijd fact, . . . did
not know who he was."ld. I 9. Further,Mr. Amaichigh also gave Plaintiff's resume
score of 55see id.{ 10, which was higher than the score of 50 give by Mr. Basse|
Baesas Decl. 10, or of 40 given by MiPendleton.SeePendleton Decl. § 9.

Similarly, Plaintiff has introduced no ewdce—aside speculatieAthat his non
selection was the result of retaliation for his prior EEO activity. Sélecting Officer an
each Advisory Panel member has testiiddr the majority,multiple times—that, to the
extent they even knew about Plainsffprior EEO activityf, it played no role in thi
recommendation or selection of applicants for the Aircraft Examiner positioee
Asuncion Aff.at 6-7 ([ Mr. Asuncior] was aware of Mr. Collins’ prior EEO activity, b
that knowledge played no role in [hiselection decisiony; Amaichigh Decl. § 7
(“[Mr. Amaichigh. . . knew that Mr. Collins had some prior EEO activity, [bef did not
know any of the details of his prior EEO activity becaliied was not involved in it.”)
Affidavit of Robert Amaichigh(*Amaichigh Aff.,” ECF No. 2119)at 5 (Mr. Amaichigh’s
“knowledge of Mr.Collins’ prior EEO activity [was] in [no] way a factor in [hi
evaluation of his application or his ranking score”); Baesas Decl. \Wr. Baesas] . .
had no knowledge that ME€ollins had participated in any EEO activity.”); Affidavit
Joey Baesas (“Baesas Aff.,” ECF No.-21) at 5 (Mr. Baesas was not “aware
Mr. Collins’ prior involvement in protected EEO activity at the time of the sele
process” and his signing ofshaffidavit on June 27, 201&as “the first [he] ha]d] hear
that Mr. Collins had any prior EEO activity”); Pendleton Decl. 1 6 (“I had nevel
Mr. Collins and knew nothing about his EEO activity.”); Affidavit of Matt Pendlq
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(“Pendleton Aff.,” ECF M. 2123) at 7 (Mr. Pendleton was not “aware of Mr. Colli
race, national origin, color, age or prior participation in protected EEO activity at th
of the Advisory Panel’'s process” and “factors such as race, national origin, color,

prior EEO activity [were not] in any way considered by the Advisory Pand?laintiff's
speculation that Mr. Amaichigh had learned details of his prior EEO activity
Mr. Thompson and that Mr. Asuncion’s selection of Mr. Bui over Plaintiff wiisenced
by Raintiff's prior EEO activity are contradicted by the eviden8ee, e.g Asuncion Aff.
at 6-7 (“[Mr. Asuncion] was aware of Mr. Collins’ prior EEO activity, but that knowle
played no role in [his] selection decisionsAmaichigh Aff. at 4 (Mr.Amaichigh “was
aware Mr. Collins had some EEO activity previously, but [he] was not involved

matter” and “d[id] not know the details of his previous EEO matter”).

Accordingly, Plaintiff has failed to raise a triable issue of material fact thg
resune review and selection process for the Aircraft Examiner position was a pret
rae or agerelateddiscrimination or retaliation for his prior EEO activity.

B. Discrimination and Retaliation inCancellation of Training

Plaintiff also contends that Mr. Amaichigh “intentionally excluded” Plaintiff fro

November 13, 2015 training session because Mr. Amaichigh “was cognizant to {

that Tien Bui has been selected over the Plaintiff for the position of Aircraft Exaim

FAC at 6.

Defendant first contends that “the cancellation of training is not a legally cogn
adverse employment action.” Def.’s Mot. at 13 (citwglington Indus.524 U.Sat 761;
Brooks v. Firestone Polymers, LLG40 Fed. App’x 393, 3975th Cir. 2016)

(unpublished)Del Castillo v. Dep't of Health & Human Sery804 Fed App’x 607, 609

(9th Cir. 2008)(unpublished) Roberson v. Game Stop/Babbagd’s2 Fed. App’x 356
361 (5th Cir. 2005) (unpublished)). “Regardless, the Navy had a niagg]
nondiscriminatory reason for informing Plaintiff that he could not participate i
computer training: he did not have the necessarnamd password to access the trair

system platform on which the trainees needed to work during the gd&inid. (citing
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Amaichigh Aff.at 6-7). And to the extent Plaintiff claims that he was denied the trai
because management already knew that he had not been selected for the Airciaér
position, his cancellation of training claim must fail thle same reasons as his n
selection claim.ld. at 13-14.

Plaintiff responds thatir. “Amaichigh’s reasons [for telling Plaintiff not to atte
the training] stated in his Affidavit . . . are simply a pretext to deflect andeebihnis
retaliatory anims directed squarely at the Plaintiff.” Opp’n at 25. This is becaus
training was sliddased and “Plaintiff could have participated in the dtidsed training
by using Plaintiff's personal [Common Access Cardfl’ In any event, “Plaintiff woulg
have benefitted from the training in regards to future opportunitldsdt 25-26. Further
Mr. “Amaichigh . . . knew . . . that the Plaintiff was not recommended for the [Aif
Examiner] position, and arbitrarily decided to deny the training eowrsinadulterate
retaliatory animus.”ld. at 26.

Defendant replies thalaintiff has waived his cancellation of training claim
failing to dispute in his Oppositiathat cancellation of training is not a legally cognize
adverse employment actioBeeReply at 5. FurtheiMs. Sexton, who was responsible
the training, informed Mr. Amaichigh that “it would not make sense for someone w
not have either an MRO laig, a Made to Order (MTO) lem, or a completed backgrou
investigation to @#end.” Id. (quotingSexton Aff.at 3). Further, “it would not make ser
to have someone attend the training if they did not have anIbfF@ at that time, as the
would then be spending time being trained on a system that they could not actual
Id. at 6 (quotingSexton Aff.at 3).

“[E] xclu[sion] from meetings, seminars and positions that would have iftiael

employeekligiblefor salary increases” may qualify as an adverse employment aSeen.
Ray v. Hendersqn217 F.3d 1234, 1241 (9th Cir. 200@®iting Strother v. S. Cal.

Permanente Med. Grp79 F.3d 859, 869 (9th Cir. 1996Hlere, Plaintiff claims only tha
he “would have benefitted from the training in regards to future opportunities,ingffes
evidence as to what benefits the training may have conferred. Opp’r28. 28nder
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these circumstances, the Court concluties Plaintiff has failed toaisea genuine isue
of material fact that the denial of training was an adverse employment action.

Even if Plaintiff had made such a showing, however, Ms. Sexton’s aff

establishes a legitimate, nondiscriminatory reason for the cancellation of
training: Ms. Sexton, whom Plaintiff neither alleges nor establishes had discriminat
retaliatory animus toward him, informed Mr. Amaichigh that it would “not make s

for Plaintiff to participate in the training because he would “be spending time besi

on a system that [he] could not actually use.” SextonaAf8. Plaintiff has introduced np

evidence that Ms. Sexton discriminated against him based on his age or race or
retaliated against him because of his prior EEO activity and, in any event, Ms. Sex
affirmed that she was not “aware of Mr. Collins’ race, national origiigrcof age
(Caucasian, American, white, born 1951), or of Mr. Collins having previouslyipated
in protected EEO activity, at the time of [her] consudtad with Mr. Amaichigh regardin
the training in question.1d. at 4. Accordingly, Plaintiff has failed to raise a genuine is
of material fact that his exclusion from the November 15, 2015 training was a [joet
discrimination or retaliation.

C. Discrimination and Retaliation inAll-Hands Meeting

Finally, Plaintiff claims that, “[ojn November 17, 2015, . . . [Mr.] Amaich
willfully embarrassed and humiliated the Plaintiff in front ofworkers when[,] during a
all-hands meeting[, he] informed staff that Tien Bui had been selected for the pos
Aircraft Examiner.” FAC at 6.

Defendant contends that Mr. Amaichighannouncementfails to constitute ar
adverse employment action because it did not result in any harm apart from the s
decision itself, which Plaintiff cannot establish was discriminatory or reggfiat Def.’s
Mot. at 14 (citingEllerth, 524 U.S. at 761). Plaintiff responds that, “[w]ithout §
consideration for the Plaintiff's feelings in a completely malicious actaighigh
proceeded to embarrass and further humiliate the Plaintiff in front of hnsodars.”

Opp’n at 26. Defendant replies that “[h]urt feelings, embarrassment, ankbkiom. . .
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do not satisfy the ‘adverse employment action’ requirement.” Reply at 6 (digugen v
McHugh 65 F. Supp. 3d 873, 893 (N.D. Cal. 201a45'd, 722 Fed. App’x 688 (9th Ci

2018)). “Moreover, Plaintiff presents no evidence establishing that ttharadls meeting

=S

was convened for the purpose of discriminating aligging against him.”ld. at 7.

The Court sympathizes with Plaintiff, but Defendant is corré@¥hile [Plaintiff]
alleges he waksumiliatedand demeaned kivir. Amaichigh]'s conduct at the. . meeting,
the circumstances of thateeting, standing ahe, are insufficient to establish a materially
adverseemploymentaction” Young Bolek v. City of HillsboydNo. 3:14CV-00740GSB,
2016 WL 9455411, at *13 (D. Or. Nov. 14, 20X6iting Hellman v. Weisberg360 F.
App’'x 776, 779 (9th Cir. 2009 Cates vPERS of Ney 357 Fed. Apjx 8, 10 (9th Cir
2009);Bollinger v. Thawley 304 Fed. Apjx 612, 614 (9th Cir. 2008) report and
recommendation adopte@017 WL 627218 (Feb. 13, 201 Hlammond v. Lynwood
Unified Sch. Dist.No. CV0705039DDPCTX, 2008 WL 113876, at *3 (C.D. Cal. Deg.
3, 2008)(“Plaintiff's expression of humiliation is not sufficient to demonstrate an adverse
employment actiof); see alsdPickard v. City of TucsqrNo. C\V-16-00723TUC-RCC,
2019 WL 1130095, at *7 (D. Ariz. Mar. 12, 2019Embarrassmenfand] harm tag
reputation . . d[oes] not impact the terms or conditions of [ ] employment and are likewise
notadverseemploymentction.”) (collecting cases).

Further, Plaintiff has introduced no evidence beyond a conclusory statement in h
declaration that Mr. Amaichigh acted with a discriminatory or retaliatory motive in
convening the alhands meeting. Compare Amaichigh Aff. at 6 (“[A]ssuming that
[Mr. Amaichigh]did in fact eventually announce Mr. Bui’s selection after a final selection
decision had been made by the Competency Mangg&rmotivation for doing so would
have been to kedhis] employees advised of the changelglie Navy’s]staff and to ready
them to assist in training a new staff member. There would have been no intentic
whatsoever to embarrass or humiliate Mr. Collipswith Collins Decl. § 12 (“On
November 17, 2015[,] in front dPlaintiff’'s] co-workers[, Plaintifffwas embarrassed]]

and humiliated without any consideration f@nis] feelings by Robert Amaichigh In
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retaliatory animus directed squarely{Rlaintiff].”). “Conclusory, speculative testimo

Cal. 1995)(citing Falls Riverway Realty, Inc. v. Niagara Falib4 F.2d 49 (2nd Cir.

1985); Thornhill Pub. Co. v. GTE Corps94 F.2d 730, 738 (9th Cirl979).
Consequently, even if Plaintiff had established a materially adverse employment
Mr. Amaichigh has introduced evidence of a{tlscriminatory and nonetaliatory reaso
for the meeting (i.e., advising his employees of a staffing change), andfPteastfailed
to introduce any evidence that Mr. Amaichigh’'s proffered reason was prete
Accordingly, summary judgment is appropriate.
CONCLUSION

In light of the foregoing, the CouBENIES Plaintiff's Request for Oral Argumel
(ECF No. 26) OVERRULES Plaintiff's Evidentiary Objections (ECF Nos.-245), and
GRANTS Defendant’'s Motion for Summary Judgment (ECF No. 2A¢cordingly, e
Clerk of the CourSHALL CLOSE the files for Case Nos. 1ZV-1723 JLC (KSC) an
17-CV-1724 JLS (KSC).

ITIS SO ORDERED.

L

on. Janis L. Sammartino
United States District Judge

Dated: January 30, 2020
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