Diaz v. McGH

© 00 N oo 0o M W N B

N NN NN NNDNNNRRPRR R B B B R
oo ~NI oo 0O DN DD N =R O O 00O N OO 010 DN O NN e O

e et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RONALD C. DIAZ, Case No.:3:17-cv-01772LAB-BLM

Plaintiff,| ORDER DENYING MOTION TO
ALTER OR AMEND JUDGMENT

vS. PURSUANT TO

Fed. R. Civ. P. 59(e)

N. McGEE, et al. [ECF No. 12]
Defendand.

Ronald Diaz“Plaintiff”) proceeding pro se and in forma paupgtisP”), has filed
a motion for reconsideration (ECF No.)l1@f the Court’'s January 29, 2018 Or¢

dismissinghis Second Amended Complaint (“SAC”) farling to state a claim upon whic¢

relief can be granted pwant to 28 U.S.C. 8915(e)(2) ECF No. 9.
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l. Plaintiff’'s Motions to Alter or Amend Judgment
Plaintiff has filed a Motion requesting that this Court “reconsider amendir
altering [their] judgment.” (ECF No. 12 at 1.) Specifically, Plaintiff indicates thatls

a learning disability and he should be granted a “3rd time to amend his Comp(dnt

g or
&

Plaintiff also claims he “believes he did a good job stating his claims on how defegndan

violated his constitutional rights and does not know how and why the court keeps c
he did not or failed to state a claim.ld.{
[I.  Standard of Revew

“A Rule 59(e) motion may be granted if /(1) the district court is presented with 1
discovered evidence, (2) the district court committed clear error or made an icisadial
that was manifestly unjust, or (3) there is an intervening change in controlling
Ybarra v. McDaniel 656 F.3d 984, 998 (9th Cir. 2011) (quotidgnmerman v. City g
Oakland 255 F.3d 734, 737 (9th Cir. 2001)). This type of motion seeks “a subst
change of mind by the courtTripati v. Henman845 F.2d 205, 206 n.1 (9th Cir. 19§
(quotingMiller v. Transamerican Press, Inc/09 F.2d 524, 526 (9th Cir. 1983)), and
an extraordinary remedy which should be used spariniflgDowell v. Calderon197
F.3d 1253, 1254 n.1 (9th Cir. 1999). Rule 59(e) may not be used to “relitigate old n
or to raise arguments or present evidence that could have been raised prior tiy thig

judgment.” Stevo Design, Inc. v. SBR Mktg. L.#019 F. Supp. 2d112, 1117 (D. New.

2013) (quoting 11 Charles Alan Wright et &lederal Practice and Procedgr2810.1 (2d
ed. 1995)).

Plaintiff’'s motion does nateekreconsideratiobased on newly discovered evidel

or any intervening change in controlling l&8ee Ybarra 656 F.3d at 998. Instead, Plain
appears to seakconsideratioon grounds thate believes he did a “good job” on stat
his claims and he “is starting to think he is being retaliated against by [the] Court.”
No. 12 at1.)

To the atent Plaintiff implies that the Court has failed to liberally construe

pleadings,[p]ro se litigants must follow the same rules of procedure that govern
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litigants.” King v. Atiyeh 814 F.2d 565, 567 (9th Cir. 1988ge also Ghazali v. Moran
46 F.3d 52, 54 (9th Cir. 1995) (per curiar@arter v. Comm’r 784 F2d 1006, 1008 (9th

Cir. 1986).“The hazards which beset a layman when he seekeptesent himself ar
obvious.He who proceeds pro se with full knowledge and understanding of the o
So with no greater rights than a litigant represented by a lawyer, and the trial court i
no obligation to become an ‘advocate’ for or to assist and guide the pro saltyough
the trial thicket.”Jacobsen v. Filler790 F.2d 1362, 1365 n.Sth Cir. 1986) (quoting
United States v. Pinke$48 F.2d 30, 311 (10th Cir. 1977))

“A motion for reconsideration may not be used to get a second bite at the |
Campion v. Old Repub. Home Protection Co.,,IMn. 09CV-00748JMA(NLS), 2011
WL 1935967, at *1 (S.D. Cal. May 20, 2011). The purpose of Rule 59(e) is not to “g
unhappy litigant one additional chance to sway the judge. [A]Jrguments and evidena

were previously carefully considered by the Court, [ ] do not provide a basis for am

the judgment,Kilgore v. Colvin No. 2:12CV-1792CKD, 2013 WL 5425313 at *1 (E.D.

Cal. Sept. 27, 2013) (internal quotations omitted), ‘gmdere doubt[Jor disagreemer
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about the wisdom of a prior decisiors insufficient to warrant granting a Rule 59(e)

motion.Campion 2011 WL 1935967 at *1 (quotirtgopwood v. Texa236 F.3d 256, 27
(5th Cir. 2000)). For a decision to be considered “clearly erroneous” it must be “mo
just maybe or probably wrong; it must be dead wrotdy.A “movant must demonstrate
‘wholesale disregard, misapplication, or failure toognize controlling precederit.ld.
(quotingOto v. Metro. Life Ins. Cp224F.3d 601, 606 (7th Cir. 2000pee alsdGarcia
v. Biter, No. 113-CV-00599LJO-SKO-PC, 2016 WL 3879251, at *2 (E.D. Cal. July
2016)

Here,Plaintiffs’ Motion fails todemonstrate that this Court disregarded, misapg
or failed to recognize any controlling precedent when it dismissed his SAC without |
leave to amendd. Thus, because Plaintiff has failed to offer any valid basis upon {
the Court might find its January 29, 2018 Orded Judgment of dismissal was errone

or manifestly unjustielief is not warranted undéiep. R.Civ. P.59(e).
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Conclusion and Order
Based on the foregoing, the Court:
DENIES Plaintiff's Motion to Alter or Amend Judgment pursuantfep. R. Civ.

P.59(e) (ECF No12).

The Clerk of Court shall close the file.
ITIS SO ORDERED.

Dated:February 20, 2018 é i 4 @M Wy

Hon.Larry Alan Burns
United States District Judge
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