Burchard v. Quality Loan Service Corporation et al
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MARK BURCHARD, CASE NO. 17¢cv1780-WQH-WVG

Plaintiff, | ORDER
\Y

UALITY LOAN SERVICE

ORPORATION;: MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC.; J.P. MORGAN
CHASE, N.A.; and DOES 1 through
45, inclusive,

Defendants

HAYES, Judge:

The matters before the Court are thetion to dismissiled by Defendants J
Morgan Chase Bank, N.A. and Mortgaged®tonic Registration Systems Inc. (E
No. 4) and the motion to dismiss filed byfBredant Quality Loan Service Corporatid
(ECF No. 5).

I. BACKGROUND

OnJuly 24,2017, Plaintiff Mark Burchatfitkd a complaint in the Superior Coy
for the County of San Diego against Defendants Quality Loan Service Corpd
(“Quality Loan”), Mortgage Electronic Registration Systems, Inc. (“MERS”)
Morgan Chase Bank, N.A. (“Chase”), and dogwdugh 45. (ECF No.1at8-37). T
Complaint alleges the following ten causafsaction: (1) violation of California

Business and Professions Code sections 1728€cet(2) violation of the California

Homeowner Bill of Rights; (3) violations @alifornia Civil Code section 2923.5; (
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negligence; (5) intentional infliction of ermonal distress; (6) slander of title; (7) qu

et

title; (8) declaratory relief; (9) fraud inelhconcealment; and (10) constructive fr

ud.

Id. The causes of action generally arise outhe alleged wrongful foreclosure ¢on

property owned by Plaintiff. Plaintiff allegtésat Defendants “failed to contact Plain{iff

in person or by telephone to explore théapof avoiding foreclosure as mandated by

the express requirement of the Califaridomeowner Bill of Rights and Californ
Civil Code § 2923.5” prior to recording a tze of Default on Plaintiff's propertyld.
at { 6. Plaintiff alleges that Defemda “cannot establish rightful possession
proper transfer or proper endorsement ef®homissory Note and the assignment of
Deed of Trust herein.I'd. at 1 4. Specifically, Plaintiff alleges that the foreclosure
improper because the assigenhof the deed of truby MERS was invalidld. {1 20-
21.

On September 1, 2017, this action was removed to this Court.

On September 8, 2017, Defendants ClaasEMERS filed a motion to dismig

a

and
the

\Wwas

the complaint for failure to ate a claim pursuat Rule 12(b)(6) of the Federal Rules

of Civil Procedure. (ECF Nd). Defendants contend thaalkritiff fails to state a clain
with respect to each cause ofian alleged in the complaintd.
On September 29, 2017, Defendant [@ud_oan filed a motion to dismis

pursuant to Rules 12(b)(7) and 12(b)(6) & Bederal Rules of @i Procedure. (ECKF

No. 5). Defendant contends that the compliadast be dismissed for failure to join
indispensable party because Plaintiff hakedato join Joy Burchard, “a co-obligq
under the Promissory Note anddroModification Agreement.fd. Defendant furthe
contends that Plaintiff has failed to statelaim with respect to each of the cause
action in the complaintld.

The record reflects that Plaintiff hast filed a response in opposition to eitl
of the motions to dismiss.
II. DISCUSSION

A district court may properly grant amopposed motion pursuant to a local r
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where the local rule permits, but does remuire, the granting of a motion for failure

to respond. See Ghazali v. Moran, 46 F.3d 52, 53-54 (9th Cir. 1995) (affirmil
dismissal for failing to oppose a motion temiss, based on a local rule providing t
“[t]he failure of the opposig party to file a memorandum of points and authoritie
opposition to any motion shall constitute congenihe granting of the motion”). Civ

Local Rule 7.1 provides, “l&n opposing party fails talé the papers in the manner

required by Civil Local Rulé’.1.e.2, that failure may constitute a consent to

granting of a motion or other request fating by the court.” CivLR 7.1(f)(3)(c).

“Although there is ... a [publ]gpolicy favoring disposition on the merits, it is t
responsibility of the moving party to move towards that disposition at a reas(
pace, and to refrain from ditary and evasive tacticsI'nreEisen, 31 F.3d 1447, 145

(9th Cir. 1994) (quotind/lorrisv. Morgan Sanley & Co., 942 F.2d 648, 652 (9th Cifr.

1991)) (affirming dismissal for failure to prosecute).
The docket reflects that the notice of @ral and motions to dismiss were sery
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on Plaintiff at his current address. Tdwcket reflects that Chase and MERS obtained

a hearing date of October 16, 2017 for tmeation to dismiss. (ECF No. 4). Tl

docket reflects that Quality Loan obtaireetiearing date of November 6, 2017 fori

motion to dismiss. (ECF No. 5). Pursuanthe local rules, Plaintiff was to file ar
response to the motions to dismiss no later tharteen days prior to the hearing dat
The docket reflects that Plaintiff has failéo file any response to the motions

required by Civil Local Rule 7.e.2. The Court construBsaintiff's failure to oppose

the motions to dismiss as “a consent to the granting of” the motions. (
7.1(f)(3)(c). The Court furthreconcludes that “the public’s interest in expediti

resolution of litigation,” “the court’'s neetb manage its dockétand “the risk of
prejudice to the defendants” weigh in favor of granting the motions to dismis
failure to file an opposition.Ghazali, 46 F.3d at 53.The motions to dismiss a
granted. (ECF Nos. 4,5).
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[11. CONCLUSION

IT ISHEREBY ORDERED that the maotn to dismiss filed by Chase and MEI
and the motion to dismiss filed by Qualitydroare GRANTED. (ECF Nos. 4,5). T
Complaint is dismissed without prejudicBlaintiff shall file any motion for leave t
file an amended complaint pursuant to LdCadil Rule 7.1 and within thirty (30) day
of the date this Order is issued. If Ptdfrdoes not file any motion for leave to ame
within thirty days, the Clerkf Court shall close the case.

DATED: November 20, 2017

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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