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rf v. Berryhill

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RHONDA L. CARTWRIGHT-

LADENDOREF,
Plaintiff,

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

Case No. 1-€v-1920BAS-JMA
ORDER:

(1)GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT (ECF No. 9);

(2)DENYING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT (ECF No. 10);
AND

(3)REMANDING ACTION
FOR FURTHER
PROCEEDINGS

bc. 17

Plaintiff Rhonda Cartwrightadendorf seeks judicial review of a final

decision by the Acting Commissioner of Social Secudignying her applicatign

for disability insurance benefits under Title Il of the Social Security Act (“the Act”),
42 U.S.C. 88101-33. Presently before the Court are the partesssmotions fof

summary judgment. The Court finds these motions suitable for determination on th

papers submitted and without oral argume8eeFed. R. Civ. P. 78(b); Civ. L.R.
For the following reasons, the CoGRANTS Plaintiff's Motion for

7.1(d)(1).
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Summary Judgment (ECF No. 9) aD&NIES the Commissioner's Crogdotion
for Summary Judgment (ECF No. 10). The Court will remand this mattet
agency for further proceedings.

l. BACKGROUND

o

Plaintiff began working for the California Attorney General’s Office in 1987.

(Administrative Record (“AR”) 58, ECF No. 7Years lateras a Supervising Deputy

Attorney General, Plaintiff's responsibilities included supengsunior attorneyps

and often arguing cases before the California Court of Appeal. (ABBE3ee also
AR 267-68,1014.) In early 2005, however, Plaintiff was taken to the emerg

room after experiencing lightheadedness and shortness of breath. {AR)76r.

Sardul Singh dignosed her with arrythmogenic right ventricular

dysplasia/cardiomyopathy (“ARVD/C”). (AR 809, 1005.) Dr. David Cannom
ARVD/C specialist, confirmed the diagnosis in 2006. (AR @& alscAR 999-
1002.)

ARVD/C is an inherited heart disease that is “characterized bijhhéatening
ventricular arrhythmias and slowly progressive ventricular dysfunction.” (AR
see alstAR 996-97.) As ARVD/C patients’ heart muscle cells atrophy, they

replaced with fibrofatty tissue that decreases the heapaoaity to pump blood

through the body and triggers ventricular tachycatdiéAR 395, 973.) The
condition is progressive, and speciali|@sommend ARVD/C patients limit the

14

physical exertion and stresprevent progression of ventricular dysfuncti¢E.g.,

1 “ventricular tachycardia is a heart rhythm disorder (arrhythmia) cabgeabnormal
electrical signals in the lower chambers of the heart (ventricles).” Maga Giaff, Ventricular

Tachycardia Patient Care and Health Inforn@ti https://www.mayoclinic.org/diseases

conditions/ventriculatachycardia/symptomsauses/sy 20355138 (last visited Sept. 4, 2018

this disorder, “abnormal electrical signals in the ventricles cause the heaat faster than normal,

usually 100 or more beats a minute, out of sync with the upper chamhers.¥entricular
tachycardia can cause the “heart to stop (sudden cardiac arrest),” a posisdiilisually occurs
in people with other heart conditions, such as those who have had . .statberral heart diseag
(cardiomyopathy).”1d.
—2_
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AR 979, 991.) Treatment of ARVD/C is directed at reducing the frequeng
seveity of irregular heart rhythmand preventing disease progresstaithough
there is no cure for the chronic disordefAR 991.)

After Plaintiff's condition wasdiagnosed in 2005, Dr. Singh inserted
implantable cardioverter defibrillator (“ICD”) into Plaintiff’'s chest to monitor
heart, function as a pacemaker, and deliver electric shocks upon onset of ve
tachycardia. £.g, AR 1004;see alscAR 916-17 (describing the replacement
Plaintiff's ICD in 2011); AR 991 (describing the use of an ICD to tAdVD/C).)
As explained in theSocial Security Administration’s impairment listing
arrhythmias, “[ijmplanted cardiac defibrillators are used to prevent sudden ¢
death in individuals who have had, or are at high risk for, cardiac arrest fre
threatening ventricular arrhythmias.” 20 C.F.R. § Pt. 404, Subpt. P, App. 1,
4.00(F). *“Most implantable cardiac defibrillators have rhystomrecting ang

pacemaker capabilities.id.
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Plaintiff's ICD is set to pace her heart rate at a steady 65 beats per minute
(See, e.g.AR 494 (noting “65 bpm” for the ICD’s pacing function).) If Plaintiff's

heart rate rises, and the ICD is unablep&me her hearback down, the devic

D

performs electrical cardioversion by releasing an electrical shock to restore Plaintiff’s

heart rate toa regular rhythm. $eeAR 916 (noting when Plaintiff's ICD was

replaced in 2010, “[f]irst therapy was programmeéa\gerdrive pacing followed by

cardioversion at 15, 25 and 35 joulessge alstAR 72-74, 991.) Plaintiff's IC[
has discharged on a number of occasions, producing a sensation she des
similar to “being hit by a bomb.” (AR #Z3; see alsoAR 996 (noting ICD

2“In some cases, ARVD/C will progress to the point of requiring a heart tran$p(am
991.) “In the hopes of avoiding a heart transplant, it is recommended that patiedtsraygers

that include “atigue, alcohol, dehydration, illness, caffeine, sttemsd “particularly exercise.’

(1d.)
-3-
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discharges).)lhe agency’s arrhythmia listing similarly notes that “[t]he Shock i
being kicked in the chest.20 C.F.R. § Pt. 404, Subpt. P, App. 1, listing 4.00(F

Aside from her ICD, Plaintiff's heart condition is treated witbdications the
she testified make her drowsy and affect her concentration and memory.
61, 64.) Plaintiff provided explanatory literature confirming the side effectsa
of the heart medications she has taken, amiodarone and meXil{#R 1017-26.)

After herARVD/C diagnosisn 2005, Plaintiff continuetb work for five years

before retiring with California Public Employees’ Retirement Syst€&alPERS))

like

1
AR 60

f tw

disability in 2010. (AR 58.) In the years between her diagnosis and disability

retirement, Plaintiff suffered from anxiety that her ICD would discharge at wc
while arguing an appeal. (AR-639, 72;see alsdl276.) Plaintiff testified that th
anxiety, paired with the side effects of her medicatiand her decreased he
function, contributed to her inability to concentrate and remember details {
cases. (AR 6468, 72.) Plaintiff further testified that as her condition progres
she became too anxious to argue cases in court and would assign her case
attorneys she worked with. (AR 68.)

One of Plaintiff’s treating cardiologists, OPavid S.Cannom, stateth 2010

that Plaintiff’'s ICD discharges have “been extremely difficult episodes for [hq

they involve both discomfort as well as a good deal of anxiefpR 996.) The

potential psychological toll caused by an ICD dischargirajssrecognized by the

agency: “The shock from the implanted cardiac defibrillator is a unique fo
treatment; it rescues an individual from what may have been cardiac bBloesver,

as a consequence of the shock(s), individuals may experience psychq

3 At the administrative hearing, Plaintiff reported that she has since been dk
Amiodarone and now takes a di#et antiarrhythmic medicationptlol, in addition to tenolo
and nexiletine. (AR 63-64.)

-4 -
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distress[.]* 20 C.F.R. § Pt. 404, Subpt. P, App. 1, listing 4.0089 .a result of thi
chronic stressor, Plaintiff undergoes treatment for panic disorder and pe
depressive disorder, but she is reportedly stable while on several medic&iBn
1097.)

Additionally, Plaintiff testified that the physical limitations from her cars
condition interfered with her ability to move large files arotimel office and shg

coud not make it through the workday without hiding in her office and takirg

to-three lour napsehind piles of boxes(AR 68-69.) Plaintiff said she eventually

was confronted by another Deputy Attorney General, and at that point realiz
was no longer able to perform her duty to $tate of California.(AR 69.)

In 2010, Plaintiffs ICD was replaced, and she testified that an
replacemenwas scheduled for early 2016. (AR 64, 2B6.) Plaintiff is nov
scheduled to see her cardiologist once per year. (AR 65.) Although she exps
multiple ICD discharges while working, Plaintiff has more recently not experié
an ICD dscharge in three or four yeaf®\R 73-74; see alscAR 809.) Plaintiff and
her husband attribute this improvement to Plaintiff's focugsemlucing stresand
keeping her heart rate below a certain thresh¢®eeAR 85-87, 293, 335.)She

moderates her activities, resksoughout the day, amavoidsphysical activity that

would strain her heart.Id)) Since entering disability retirement, Plaintiff has 4
engaged in travel, including attending meditative retreats in Kentuck@aojia
spendingfour weels in Europe with her husband, visiting France to learn Frg
and venturing on threeweek cruis€. (AR 705, 1293, 1301see alscAR 250-51.)

4 Further, Dr. Hugh Calkins, director of the ARVD/C Program at Johns Hopkins Ho
provided a letter statindpat it is common for patients with ICDs to experience increased stre
anxiety as a result of receiving an electric shock anytime the heartbeatdstaoirregular. He
goes on to state that patients can become “quite limited with daily tasks theyn#oetable
completing without causing arrhythmias.” (AR 990-91.)

5> As part of her requéso the agency’s Appeals Countil review the ALJ's decision,

Plaintiff submitted a declaration stating she engaged in this travel with restriclatesirto he
heart condition, and her visit to France to take a French language course slasricdtie to th
exertion required. (AR 250-51.)
—-5—
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Further, since 2013, Plaintiff has sufferedm chronic back and leg pa
which she states has not significantly improved with treatment. (AR 2¥2als(
AR 107173, 12@-06, 122629.) The clinical origin of her pain was diagnose

lumbar degenerative disk disease with right andsidéd radiculopathy. (AR 1059

n,

7

d as

60.) In respose to Plaintiff's ongoing pain, her physician, Dr. Annie Cheng, a

specialist in physical medicine and rehabilitation, ordered a CT scan that reveale

multi-level degenerative arthritis of the spine. (AR 1070) By 2014, Plaintiff's

pain had worsened, and her physical abilities, such as the ability to practice gent

yoga, becameéncreasingly limited. (AR 126410.) When her physical therapy

treatments proved painful, Plaintiff underwent right and lefiS15transforamina
epidura steroid injections. (AR 10581;see alscAR 1066-1069, 120810, 1227.

She experienced some intermittent relief from this procedure. (AR 1227.)

Based ormprimarily her heart and spinal conditigrPlaintiff appliedon June

12, 2013for disability insurance benefits undbe Act, alleging disability beginning

on September 28, 201QAR 254-55, 285, 289, 293.)

I LEGAL STANDARD

Under 42 U.S.C. § 405(g), an applicant for social security disability benefits

may seek judicial review of a final decision of the Commissioner in federal district

court. “As with other agency decisions, federal court review of social security

determinations is limited.Treichler v. Comm’r of Soc. Sec. AdminZ5 F.3d 1090,

1098 (9th Cir. 2014). A federal court will uphold the Commissioner’s disability

determination “unless it contains legal error or is not supported by substantia

evidence.” Garrison v. Colvin 759 F.3d 995, 1009 (9th Cir. 2014) (citiStput v
Comm’r, Soc. Sec. Admj54 F.3d 1050, 1052 (9th Cir. 2006)).

“Substantial evidence’ means more than a mere scintilla, but less than &

preponderance; it is such relevant evidence as a reasonable person might :

adequate to support a conclusioibithigenfelter v. Astrues04 F.3d 1028, 1035 (9th

—-6—
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Cir. 2007). When reviewing whether the Commissioner’s determination is sup
by substantial evidence, the court must consider the record as a whole, “w
both the evidence that supports and the evidence that detracts frg
Commissioner’s conclusion fd. (quotingReddick v. Chatel57 F.3d 715, 720 (9
Cir. 1998)). “Where evidence is susceptible to more than one rational inteqpry
the ALJ’s decision should be upheldRyan v. Comm’r of Soc. Sg628 F.3d 194,
1198 (9th Cir. 2008) (internal quotation marks and citation omitted). Howevs
court “review[s] only the reasons provided by the ALJ in the disability determir
and may not affirm the ALJ on a ground upon which he did not r&gafrison, 73
F.3d at 1010 (citation omitted).

[ll.  ADMINISTRATIVE DECISION

A. Standard for Determining Disability

The Act defines “disability” as the “inability to engage in any substz
gainful activity by reason of any medically determinable physical or m
impairment which . . . has lasted or can be expected to last for a continuous p
not less than 12 months.” 42 U.S.C. § 423(d)(1)BindertheAct’s implementing
regulationsthe Commissioner applies five-step sequential evaluation proces
determine whethean applicant for benefitgualifies as disabledSee20 C.F.R. §
404.1520(a)(4).“The burden of proof is on the claimant at steps one through
but shifts to the Commissioner at step fivd8tay v. Comm’rof Soc. Sec. Admi
554 F.3d 1219, 1222 (9th Cir. 2009).

At step one, théALJ must determinevhether the claimant is engagec
“substantial gainful activity® 20 C.F.R. § 404.1520(a)(4)(i). If so, the claimat
not disabled. If not, the ALJ proceeds to step two.

¢ “Substantial gainful activity” is work activity that (1) involves significant giegl of
mental duties and (2) is performed for pay or profit. 20 C.F.R. § 404.1510.
-7 =
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At step two, the ALJ must determindaether the claimant Ba severe medic
impairment or combination of impairments, that meets the duration requirem
the regulations 20 C.F.R. 8§ 404.1520(a)(@). If the claimant’s impairment {
combination of impairments et severegr does not meet the duration requirem
the claimant is not disabledf.the impairment is severe, the analysis proceeds t(
three.

At step three, the ALJ musietermine whether the severity of the claima
impairment or comimation of impairmentsneets omedicallyequalshe severity o
an impairment listed in the Act's implementing regulation®20 C.F.R. ¢
404.1520(a)(4)ii). If so, the claimant is disabled. If not, the analysis proceg

step four.

At step four, the ALJ must determine whether tlaimants residual

functional capacity (“RFC3-that is, the most she can do despite her physicg
mental limitations—is sufficient for the claimant to perform her past relevant v
20 C.F.R. 8§ 404.1520(a)(4)(iv). ThdJ assesses the RFC based on all reld
evidence in the recordd. § 416.945(a)(1), (a)(3)If the claimant can perform h
past relevant work, she is not disabled. If, tlo¢ analysis proceeds to the fifth «
final step

At step five the Commnssioner bears the burden of proving that the clai
can perfornotherwork that exists in significant numbers in the national econ
taking into account the claimant’s RFC, age, education, and work experi2@
C.F.R. 8404.1560(c)(1), (c)(Hee ds0id. § 404.1520(g)(1) The ALJ usually mee
this burden through the testimony of a vocational expert, who assess
employment potential of a hypothetical individual with all of the claimant’s phy
and mental limitations that are supported by the redaiitlv. Astrue 698 F.3d 1153
1162 (9th Cir. 2012)If the claimant is able to perform other available work, s
not disabled. If the claimant cannot make an adjustment to other work,

disabled.20 C.F.R§ 404.1520(a)(4)(v).
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B. ALJ’s Disability Determinati on

On April 20, 2016, the ALJ issued a written decision concluding that Pl3
was not disabled within the meaning of the A@R 23-44.) At step one, the AL
found hat Plaintiffhad not engaged in substantial gainful activity since the on
heralleged disability in September 2010. (AR 25.)

At step two, the ALJ found that Plaintiff's cardiomyopathy, spine diso
and major joint dysfunction qualify as severe medically determinable impair
under 20 C.F.R 8§ 404.1520(cAR 25) Plaintiff also suffers from epilepsy, but t
ALJ determined that her epilepsy was rs@mvere because it manifested with seiz

only periodically and was reported in her medical records to be well controlle

medication. (AR 25-26.) In addition, the ALJ found Plaintiff's medical

determinable mental impairments to be “affective disorder” and “anxiety,
determined these impairments did not cause “more than a minimal limitation
claimant’s ability to perform basic mental work activities and wkesefore non
severe.” (AR 2630.)

After determining that Plaintiff's severe impairments dreited to her
physical ailments, the ALJ found at step three that Plaintiff’'s cardiomyopathy,

disorder,and major joint dysfunction daoot meet or medically equal the severity

the impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1. (AR 30|

Next, he ALJ assessed that Plaintiff hiee RFC to perform “light work” g
defined in the Social Security regulation$AR 31) He based this determination
large part on th®FC asessments conductedtiayo state medical consultants, D

” As defined in 20 C.F.R. § 404.1567:

Light work involves lifting no more than 3fbunds at a time with frequent lifting or
carrying of objects weighing up to 10 pounds. Even though the weight lifted may be
very little, a job is in this category when it requires a good deal of walking or
standing, or when it involves sitting most of the time with some pushing and pulling

of arm or leg controls. . . . If someone can do light work, we determine that he or she
can also do sedentary work, unless there are additional limiting factors such as . .

[an] inability to sit for long periods oime.
—9-—
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V. Michelotti andDavid Haaland, in January and May 2014, respectivéAR 39.)
The ALJ assigned both of these opinions great weight because “they are su
by the medical evidence of record and . . . support[] a full range of light wdtk)’
Additionally, the ALJ assigned great weight to the 2013 medical opinion ¢
Moyad, a state consultative examiner and orthopedic doctor, because this op
from an evaluating source whose opinion is consistent with the objective an
substantial evidence of record.” (AR 40.) The ALJ also assigned great weigh
opinion of the state examining psychiatrist Bregory M.Nicholson, who foung
Plaintiff is “able to perform work activities on a consistent basis.” (AR421)
Likewise the ALJ assigned great weight to the opinion of state psycholq
consultant Dr. Phaedra CardRadin and state psychiatric consultant Dr. But§,
who did not examine Plaintiff, but found based on their evidentiary review in
and 2014, respectively, that her affective disorder and anxietyoaisevere. (Al
42))

On the other hand, the ALJ assigned little weight to the medical opinig
two of Plaintiff's treating cardiologists, DrsSarduhl Singh and JosephBlatt,
reasoning that their opiniorere “not consistent with the record as a whole
showed the claimant had unremarkable cardiovascular physical exams.” (A
Similarly, the ALJ rejected the medical opinion of Plaintiff's treating primary
physician, DrYuanZhong. (AR 41.) The ALJ reasoned Dr. Zhong'’s opinion
inconsigent with the record as a whole, which showed “intact musculoskeletal
of motion, normal gait, normal reflexes, and intact neurological findings that s
a light work limitation.” (Id.) With respecta Plaintiff's testimonyregarding he
debilitating symptoms, the ALJ determined she was not entirely credible bg
among other reasons, he believed her daily activétigs “extensiveravel were
inconsistent with her complaints okbilitating pain and fatigue. (AR 32, 37
Finally, the ALJ assigned little weight Riaintiff's husband’s testimony because

his familial bias. (AR 42.)

—-10-—
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At step four, the ALJ found that Plaintiff was capable of performing he
relevant work as a Supervising Deputy Attorney General. (AR 43.) As descri
the vocational expewho testified at Plaintiff's hearing, an attorney,jab generally
performedjs sedentaryvork with a specific vocational preparation (“SVP”) leve
eight. SeeAR 70.) See alsoDictionary of Occupational Titleg 110117-010
DISTRICT ATTORNEY (4th ed. 1991)Based on Plaintiff's descriptiothe ALJ
determinedher particular attorney job, as actually performeduld require ar
exertional capacity of light work.AR 43) Becase the ALJ found Plairifito be
capable of light work, he concluded she was able to perform her pasinteleork
as it was “actually and generally performedld.X As a result of this finding at st
four, the ALJ concluded Plaintiff was not disablesd did not make ar

determinations at step five regarding her ability to perform other wéat. (

IV. ANALYSIS

In Plaintiff's Motion for Summary ddgment,she argues the ALJ erred
determining her RFC by discounting her treating physicians’ opinionsnatehd
relying on the opinions of examining and reviewing physicfaiiBl.'s Mot. 18:7
25:4.) The Commissioner responds to this point in turn. (Def.’s Mot.-8:1712.)
Should the Court find that the Alcdmmitted harmful errgithe parties also requg
different remedies. (Pl.’'s Mot. 25:220, Def.’s Mot. 11:1312:14.)

8 Plaintiff's moving papers do not brief any otiparssibleclaims of erroy such asvhether
the ALJ articulated specific, clear, and convincing reasons to support his determinati
Plaintiff's testimony regarding the severity of her symptonm®tentirely credible(SeePl.’s Mot.
18:7-25:4.) Because the Court determines that remanding for further proceedipgsojgriate
based on the claim of erroaised in Plaintiff’'s moving papers, the Court limits its review to
issue.

—-11-
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A. The ALJ’'s Consideration of Physician Testimony
The Act’s implementing regulations require/n] to give appropriate weig
to all medical opinions, distinguishing between those of treating physi

examining physicians, and naxamining (reviewing) physiciarfs.20 C.F.R. §

404.1527. As a general rule, the opinion of a treating sourceitieegmd greate

weight than the opinion of doctors who do not treat the claimaedter v. Chater

81 F.3d 821, 830 (9th Cir. 1995). “The rationale for giving greater weigh

nt

cians,

I

[ tOo a

treating physician’s opinion is that he is employed to cure and hasatemre

opportunity to know and observe the patient as an individughfague v. Bowe
812 F.2d 1226, 1230 (9th Cir. 1987).

The degree of deference given to a treating physician’s opinion depe

whether the physician is a specialist and to what extent that opinion is acietiad

-

nds o

The regulations dictate that an ALJ should “generally give more weight {o the

medical opinionof a specialist about medical issues related to his or her a{ea of

specialty than to the medical opinion of a source who is not a specialist.” 20

8 404.1527(c)(4).In addition, f a treating doctor’s opinion is both “wedlipported

by medically acceptable clinical and laboratory techniques” and is “not incon
with the other substantial evidence in [the] case record,” that opinion is
“controlling weight.” Id. § 404.1527(c)(2). Such an opinion may be rejected
for ‘clear and convincing’ reasons supported by substantial eviderice record.’
Orn v. Astrue495 F.3d 625, 632 (9th Cir. 2007) (quotlrester 81 F.3d at 830). |

C.F.R
sisten
given

only

N

cases where a treating doctor’s opinion is contradicted by another doctor’s gpinior

an ALJ may rejecthe treating doctor’'s opinion only by providing “specific and

legitimate reasons that are supported by substantial evideGaarison, 759 F.3¢

® Treating physicians are those who treat the claimant, examining physicath®se wh
examine but do not treat the claimant, and reviewing physicians are those whoexeithime no

treat the claimant and instead review the claimant’'s flelohanv. Massanari 246 F.3d 1195,

1201-02 (9th Cir. 2001) (citingester 81 F.3d at 830
—-12 —
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at 1012 (quotindryan 528 F.3d at 1198). An ALJ satisfies the substantial evid
requirement by “setting out a detailed and thorough summary of the fac
conflicting clinical evidence, stating his interpretation thereof, and making find
Id. (quoting Reddick 157 F.3d at 725). “The ALJ must do more than
conclusions. He must set forth his own interpretations and explain why they
than the doctors’, are correctReddick 157 F.3d at 725.

Havingreviewedthe parties’ briefs and the voluminous record, the Court
the ALJ erred in considering the medical opinion testimony on two grounds.
the ALJ improperly discounted or failed to address the opinions of three ti
cardidogists. Second, the ALJ similarly faileéo address the opinion of Plaintif
treating specialist in physical medicine. Because the Court ultimatelymieds
that these errors are harmful arefjuirethat this action be remandéaor further

proceedings, the Court limits its discussion to these medical opinions.

1. Cardiology Specialists
Plaintiff supported her disability claim with opinions by threating

ence

ts an
ngs.”
state

rathe

finds
First,

eating

i

S

cardiologists—Drs. Blatt, Cannom, and Singh. Given that these physicians are

specialists, the ALJ generally should have given their opinions in their a

rea O

specialty more weight than “the medical opinion of a source who is not a spegialist.’

See20 C.F.R. § 404.1527(c)(4). None of the state consultants that exami
reviewed Plaintiff's case are specialists in cardiology. Nor did they randgginion

10 Because Plaintiff filed her claim before March 27, 2017, the operative reguiifines
“medical opinions” as “statements fromcceptable medical sources that refjadgments aboy
the nature and severity of your impairment(s), including your symptomsadisgand prognosi
what you can still do despite impairment(s), and your physical or mentattress.” See20
C.F.R. 8§ 404.1527.
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on the limitations caused ther ARVD/C1! With this in mind, the Courtonsiders

whetrer the ALJ provided specific and legitimate reasons to reject or assig
weight to these opinion's.

I Dr. Singh
Dr. Singh diagnosed Plaintiffs ARVD/C, implanted and replaced her
andregularlymonitored her heart function before he retie@012 (SeeAR 279,
286, 1004) In aPhysician’s Report on Disabilitfubmitted to CalPERB August
201Q Dr. Singh opined that: (i) Plaintiff has a “life thteaing structural hea

D

n little

ICD,

rt

diseasg (ii) she is “substantially incapacitated” from performing the usual duties of

her job as a Supervising Deputy Attorney General; and (iii) Plaintiff's incapa
permanent. AR 1005-06)

The ALJ gave little weight to the opinion of Dr. Singh. (AR)4The ALJ
rationalized that Dr. Singh’s opiniogsinconsistent with the record as a whtileat
showed the claimant had unremarkable cardiovascular physical exams and |
condition was stable throughout the period under adjudicatidd.) The ALJ alsg
discounted Dr. Singh’spinion because “it is an assessment of the claimant’s g
to perform past relevant work, which is an opinion on an issue reserved

Commissionet. (Id.)

1Dr. Moyad an orthopedispecialistcommented on the expected limitation®tdintiff's
spinal condition. (AR 104&2) The state examining psychiatrist, BBregory Nicholson
evaluated her mental impairments. (AR 1828) Additionally, Drs.David Haaland andv.
Michelotti, state revieing physicians, referenced Plaintiff's heart conditibat theyopined or
the exertional restrictions from her spinal conditioBedAR 101, 117.)

12 Arguably, because the state consultants did not rerslggsgantivepinion on Plaintiffs
heart condition, her treating cardiologists’ opinions are not “inconsistent withitesatbstantig
evidence in [the] case recordSee20 C.F.R. § 404.1527(c)(2). If so, these opinionseatéled
to controlling weight and could be rejected “only for ‘clear and convincing’ reasgorted by
substantial evidence in the recor&ge Orn495 F.3d at 632 (quotirigester 81 F.3d at 830)The
ALJ, however, interpreted these opinions as being inconsistent with certain diageststiand
treatment notes. Ultimately, because the Court concludes the ALJ' ®oddeaid¢s to satisfy thg

ity IS

er he

bility
to th

1

=

1%

more lenient specific and legitimate reasons stantfad;ourt need not determine whether it must

apply the more stringewtear and convincing reasostndard in this cas&eed.
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The Court concludes these rationales are not specifilegititnate reasons
discountthe opinion ofDr. Singh,a treating specialistThe ALJ'’s first rationalg
regarding cardiovascular exams corresponds with his summary of the ¢
evidence, in which the ALJ notes: “The claimant’s heart imaging reports shg
has a history of ventricular tachycardia withplantation of[an ICD], but the
findings generallyshowed a welfunctioning heart (AR 36.) In considering th
interpretation ofdiagnostic findings the Court notes thatjajn ‘ALJ cannof
arbitrarily substitute his own judgment for competent medical opitficBeeBanks
v. Barnhart 434 F. Supp. 2d 800, 805 (C.D. Cal. 2006) (qudBatyamo v. Chate
142 F.3d 75, 81 (2d Cir. 1998)). The ALJ “must not succumb to the temptal
play doctor and make [his] own independent medical findinggk.(quotingRohan
v. Chater 98 F.3d 966, 970 (7th Cir. 1996)).

The ALJ succumbed to this temptation here. In characterizing Plaintiff's
as generally “welfunctioning,” the ALJ interpreted the results of @otober 21
2010, echocardiogran{AR 108788.) This procedure revealed “[m]ild to moder
depression of left ventricular systolic function with regional wall mg
abnormalities.”(AR 1088.) The accompanying writg notes these results “app
nearly identical” toan echocardiogranperformed inApril 2009. (Id.) Dr. Singh
relied onthesameApril 2009 echocardiogram to form his conclusion that Plaint
heart function had deteriorated and both cardiac chambers were énlgk&§e1004
see alsAR 562 (noting a recent echocardiogram showed “moderate to seve
ventricular function depressioh).Further, in Dr. Singh’sorresponding disabiit
report submitted to CalPERS, Dr. Singh opined that Plaintiff’'s “cardiac functic
deteriorated to 40% despite therapy with medication and AICD implant.” (AR ]

Instead of deferring to the treating specialist’s medical interpretation that
to moderate depression of left ventricular systolic function” is consistent with 3
operating at significantly reduced capagitiye ALJ concluded thahe “findings

generally showed a weliinctioning heart.”(SeeAR 36.) This conclusion, howeve
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IS no substitute for competemiedical opinion.See Banks434 F. Supp. 2d at 80
Furthermore, if the ALJ suspected that ¢hediac evidencpointed toward a great
functional capacity thathat indicatedy Dr. Singh “the ALJshould have consultg
a qualified medical expert to attempt to confirm or dispel [his] suspiciBeeCorr
v. AstrueNo. ED CV 117890E, 2012 WL 1745607, at *5 (C.D. Cal. May 16, 20]
The ALJ did not do so.

The ALJ’s reliance on Plaintiff's dnremakable cardiovascular physic
exams” after her ICD was implanted is similarly inadequate. Throughout the |
Plaintiff's exams occasionallyotedcardiovascular symptoms, such as chest
shortness of breath, and palpitationsSeq¢ eg., AR 458,547, 844, 913, 108.)
Further, many of Plaintiff's clinical exams were asymptomatic concerning
cardiovascular functioningyut these exams occurred after [Bingh implanteg
Plaintiff's ICD, which regulates her heart begdSee, e.g.AR 917.) The ALJs
reasoning suggests that her lack of an irregular heartbeat during the
Plaintiff does not suffer from a serious heart condition that imposes fung
restrictions. The Court finds this interpretation by the ALJ is an inadequate toe
reject the opinion of Plaintiff’s treating cardiologist. Again, if the ALJ suspecte
the cardiac evidencpointed toward a greater functional capacity ttiet indicate
by Dr. Singh “the ALJshould have consulted a qualified medical experttergt
to confirm or dispel [his] suspicion.SeeCorr, 2012 WL 1745607, at *5.

In the same vein, the Court finds the ALJ’s reliance on medical re
reportirg Plaintiff's heart conditiomas“stable” is not a specific and legitimate rea
supported by substantial evidence to reject Dr. Singh’s opini@]. condition car
bestablebut disabling’ Petty v. Astrugs50 F. Supp. 2d 1089, 1099 (D. Ariz. 20(
see alsdMurphy v. Colvin 759 F.3d 811, 819 (7th Cir. 2014) (“Simply because
IS characterized as ‘stable’ or ‘improving’ does not necessarily mean that
capable of doing light work.”). Although treatment notes indicate Plaintiff's

condition was “stable” after she entered disability retirement, that does not mq
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can eturn toher pastelevantwork or other employmentThere is no dispute th

at

Plaintiff still suffers from a severe, progressive heart disease. Given PRntiff

serious medical condition, and her “ongoing need for continued aggressive 1
therapy ater h[er]ICD was surgically implanted, it was an unreasonable inferg
leap for the ALJ to conclude that Plaintiff's currently stable, asymptomatic con
failed to suppofttDr. Singh’s opinion. SeeRawlings v. ColvinNo. 14cv-00159
2015 WL 3970608, at *5 (S.D. Ohio June 30, 2015). Thus, the Court finds the
reliance on records noting Plaintiff's progressive heart condition is “stable
legally insufficient basis to discount Dr. Singh’s opinion.

The ALJ's other rationale for rejectin@r. Singh’s opinion is similarl
inadequate. The ALJ reasoned Dr. Singh’s opinion shoutgviea “little weight”
because the opinias on an issue reserved to the Commissioner, but that rat
“is not by itself a reason for rejecting that opiniosée, e.gEsparza v. Colvin631
F. App’x 460, 462 (9th Cir. 2015)rejecting the AJ’s assertion thah treating
physician’s opinions could be rejected because “they were ‘on an issue rese
the Commissioner)citing Holohan v.Massanarj 246 F.3d 1195, 12683 (9th
Cir. 2001)).

In sum, the ALJ failed to provide “specific and legitimate reasons thj
supported by substantial evidence” to reject treating specialist Dr. Singh’s g
regarding Plaintiff's heart conditiorSee Garrison7% F.3d at 1012

. Dr. Blatt
Dr. Blatt, who took over as Plaintiff’'s treating cardiologist in 2012 wher
Singh retired, completechd&rFC assessment dated September 14, 2014. (AR-]
84.) Based on Plaintiff's cardiac condition, Dr. Blatt assessed that she cg
occasionally lift less than 10 pounds and can stand for at leabbtws but not six
hours, in an eighbour workday. (AR 1080.) In addition, anletter dated the sar

day, Dr. Blatt wrote that Plaintiff's heart condition “continues to cause sympto
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anxiety, fatigue, and palpitations,” and because of this conditioa,sisbuld avoid
strenuous activities such as pushing, pulling, or lifting weight over 10 ISR
1079)

As he did when discounting Dr. Singh’s opinion, the Alslgrsed little weigh

—

to Dr. Blatt’s opinion because he reasoned it is “not consistent with the recaord as

whole that showed the claimant had unremarkable cardiovascular physical exams al

her heart condition was stable throughout the period under adjadita(AR 40.)

The ALJ further rationalized that Dr. Blatt’'s opinion “appear[s] to be inconsjstent

with Dr. Blatt's report of July 17, 2013, wherein he replied it was not clear tp him

that the claimant was disabled.ld.]
The ALJ’s initial justification for discounting Dr. Blatt’s opinion is inagete

for the same reasons that are discussed abihierespect tdr. Singh’s opinion

The ALJ citesfindings from Plaintiff's doctor visits to support his conclusion that

exam results show “intact cardiovascular . . . findings consistent with an ability to dc

the full range of light work.”(AR 33.) No physician of recor,chowever, opined that
these fimingsdemonstrate that Plaintiffdespite hedocumentedrare,andserious
heart conditior—has afunctional capacity of light worland can returto her priof

relevant workas an attorney The ALJ cannot displace the opinion of Plaintiff's

treating specialist with the ALJ’s own interpretation of Plaintiff's medical recprds,

particularly where the state examining and reviewing physicians did not opihe
limitations caused by her ARVD/CSee Banks434 F. Sipp. 2d at 805.

The ALJ’s reliance on whatehcharacterized as an appar@cbnsistency in
Dr. Blatt's treatment records is also not a sufficient basis to disdbe treating
specialist'sassessment of Plaintiffs RFC. On July 7, 2013, Dr. Blatt noted:
I
Il
I

I
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[Plaintiff] also requests a letter for disability. It is not clear to me that

she is disabled, but she shows me letters from internationallixmesiin

cardiologists who have reviewed her case and have deemed her fit fc

disability (Cauwkingsic] and Cannom). | wrote her a letter stating that

| am taking care of her currently and cannot disagree with the assessme

by these physicians.
(AR 881.) About a year later, Dr. Blatt opined on Plaintiff's exertional limitatio
the aforementione8eptember 201ketter and RFC AssessmenDr. Blatt did not
however, opine that Plaintiff is “disabled” or incapable of work altogethe
identified functional limitations based on her conditioSe€AR 108G-83; see alsc
1079.) Upon examination, there 3o inconsistencybetween Dr. Blatt’
() uncertaintyin 2013 about whether Plaintiff iSdisabled’ and (ii) his specific
opinionas to her functional limitationgndered in 2014.SgeAR 881, 1079, 1083
83.) The Court thus finds this second reason is also not legally sufficient for tf
to assign “little weight” to the entirety @r. Blatt’s opinion. Hence, the ALJ err
in discountingDr. Blatt’s opinon without providing“specific and legitimate reaso
that are supported by substantial eviderfoe'doing so. See Garrison759 F.3d a

1012.

iii.  Dr. Cannom

Dr. Cannoman ARVD/C specialist who helped diagnose and treat Plair]
heartcondition in 2006, wrote a letter redang Plaintiffdated August 12, 2010. (A
996-97.) In this letter, Dr. Cannom opined that it is “very prudent for [Plaintif
seek disability as she has a severe cardiomyopathy that is progressive
arrhythmias that are from the myopathy that are poorly controlléd.) Ke furthel
opined that Plaintiff “is receiving the maximum medical therapy but is h
symptomatic despite this.” (AR 997.) Although the ALJ discounted Dr. Blatt’
Dr. Singh’s opinions, the ALJ did not mention the weight he assigoer.

Cannom'’s opinion (SeeAR 40.) Absentexplanation, the ALJ’'s conclusion th
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Plaintiff can return to her past work as an attorney cannot baaiémd with Dr.
Cannom’s opiniomegardingherheart condition.

The agency’s regulations provide that it will “evaluate every medical opi
the agency receives. 20 C.F.R. 8§ 404.1527{AJn ALJ errs when he rejects
medical opinion or assigns it little weight while doing nothing more than ignor
asserting without explanation that another roaldopinion is more persuasive,
criticizing it with boilerplate language that fails to offer a substantive basis f
conclusion.” Garrison, 759 F.3d at 1022.3. Because the ALJ appears to h
rejected or asgned minimal weight to Dr. Cannom’s opinion without explanal
the ALJ erred.See id.

In sum, the Court finds the ALJ erred in discounting or failingvaluatethe

opinions of Plaintiff's three treating heart specialsBrs. Singh, Blatt, and

Cannom.

2. Physical Medicine andRehabilitation Specialist

The ALJ found that one of Plaintiff's severe medical impairments wa
spine disorder.(AR 25.) Yet, the ALJ’s decision does not address the opiniq
Plaintiff's treating specialist in physical medicine, Dr. Annie Che(gee AR 23-
44.)

Dr. Cheng began treating Plaintiff's spine disorder in late 2013 after a r¢
from another treating doctor, Dr. Ambadbr. Cheng ordered a CT scan, the reg
of which helped diagnose Plaintiff's degenerative disk disease. (AR-Q@)5n
March 2014, Dr. Chengnoted that Plaintiff was suffering from mobility deficits
her spinewith radiating symptoms into her left leg and that she would benefit
physical therapy to help with sitting and sleeping. (AR 10@&y)October2014
Plaintiff had experienaesome limited improvement in her back pain wpthysical
therapy and steroid injectisn (AR 1227.) Dr. Cheng opined that Plaintiff sho

not lift more than five to ten poundsld( Ultimately, based on Plaintiff's CT sce
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Dr. Cheng found that the disk degeneration was consistent with her symptui
that despite intermittent relief, her back pain is “a chronic and incurable cor
that would be worsened with prolonged sitting and any regular liiimtyvisting
motiors.” (AR 122829.)

As mentioned above, the agency’s regulations provide that it will evaaet
opinion it receives, 20 C.F.R. § 404.1527(c), and an ALJ errs ictirgjea medica
opinion “while doing nothing more than ignoring itGarrison 759 F.3d atl012-

13. The ALJ did not provide a legally sufficient explanation for disregardin

Cheng’s opinior-he provided no explanation. Althoughappears that the Al

relied on the opinions ohontreating physicianDrs. Moyad, Michelloti, an
Haaland to assess Plaintiff's physical limitations as a result of heal spimdition,
the ALJdid notexplain why thesepinionswere more prsuasive than Dr. Che'sg
opinion, which assesses greater physical limitateombis entitled to greater weig
(SeeAR 39.) Because an ALJ errs when he rejects a medicalapinihile doing
nothing more than ignoring it,” the ALJ committed legal erronbyaddressin®r.
Cheng’s opinion in his decisiorbeeGarrison, 759 F.3d al012-13.

B. Harmless Error Analysis

Having found that the ALJ erred in considering the medical opinion testi

in the record, the Court must now consider whether the Adridtss areharmless,.

“[Aln ALJ’'s error is harmless where it is ‘inconsequential to the ultin
nondisabilty determination.”Molina v. Astrue674 F.3d 1104, 1115 (9th Cir. 20

(quoting Carmickle v. Comm’r, Soc. Sec. AdmiB33 F.3d 1155, 1162 (9th Ci

2008). In assessing whether an error is harmless, the court “look[s] at the re
a whole to detenine whether the error alters the outcome of the cdde.”

The ALJ’s errorarenot harmless. After discounting failing to evaluatehe
opinions of the cardiologists and the physical medicine specialist discussed

the ALJ based Plaintiff’'s RE on his own interpretation of Plaintiff's heart conditi
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the opinions of state examining physicians, and the opinions cExamining
physicians. The resulting RFC is less restrictive than that suggested by thalmedic
opinionsthe ALJimproperlydiscounted or rejected. This incorrect RFC assessment,
in turn, distorted the ALJ’s determination at step four that Plaintiff could perform her
past relevant work as a Supervising Deputy Attorney GeneBak Valentine V.
Comm’r Soc. Sec. Admjrb74 F.3d 685, 690 (9th Cir. 2009) (“[A]ln RFC that fails

to take into account a claimant’s limitations is defectiveF)irther, because of th

~

S
R

44.) Accordingly, the ALJ's errors arenot inconsequential to the disability

P

inaccurateRFC, the ALJ did not readhe final step of the disability analysis. (4

determination, and the Court finds the ALJ committed harmful legal ei$eg
Molina, 674 F.3d at 1115.

C. Appropriate Remedy

Having concluded the ALJ committed harmful legal error, the Court |must
determine the appropriate remedy. “[T] he proper course, except in rare
circumstances, is to remand to the agency for additional investigation or
explanation.” Benecke v. Barnhart379 F.3d B7, 595 (9th Cir. 2004). This

“ordinary remand ruletespects the Commissioner’s role in developing the factual

record, and helps guard against the displacement of administrative judgment b
judicial decree.See Treichler775 F.3d al099-00. When an ALJ makes a legal
error, but there are ambiguities or outstanding issues in the record, the|prope
approach is to remand for further proceedings, not to apply the “credit as true” rule
See idat 1105.

For this Court to depart from the ordinary remand rule and award benefits
under the credit as truale, three requirements must be m@&tarrison, 759 F.3d at
1019-21. First, the court must determine that the ALJ committed legal error, suct
as by failing to provide legally sufficient reasons for rejecting certain evidence.

Dominguez808 F.3cat407. Second, if the court finds such error, it must determine

— 22 —
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whether “the record has been fully developed and further administrative procs
would serve no useful purpose.Garrison, 759 F.3d at 1020. In making tl
determination, the court reviews the record as a whole and asks whether t
conflicts, ambiguities, or gaps in the record such that essential factual issues |
been resolved.Dominguez 808 F.3d at 407 (citation omitted). Where there
outstanding issues that require resolution, the proper approach is to remand
to the agency for further proceedingdeeTreichler, 775 F.3d at 1101, 1105.

If the court determines that the record has been fully developed and #n

no outstanding issues left to be resolved, the court must next consider whet

reding
Nis
nere &
nave r
are

the ce

ere al

her “tt

ALJ would be required to find the claimant disabled on remand” if the “improperly

discredited evidence were credited as truBedminguez 808 F.3d at 407 (quotin
Garrison 759 F.3d at 1020). “If so, the district court may exercise its discitet
remand the case for an award of benefild.”"However, even when the requireme
of the credit as true rule are satisfied, district courts retain flexibility to rema
further proceedings when the record as a whole creates “serious doubt” as to
the claimant is disabledd. at 1021

In her Motion for Summary Judgment, Plaintiff requests this Court “seri
considergranting a reversal and ordering benefits be paid forthwith.” (Pl.’s
25:18-20.) Plaintiff makes this request in light of the “additional time delays if
case, and Defendant’s lengthy mishandling of this clainkd’) (This showing i
inadequat. Plaintiff does not identify the “additional time delays” in this cas
explain why it has been lengthimishandleti by the Commissioner. Furthg
Plaintiff does not brief the credit as true requirements in her Motion for Sun
Judgment; she onlgriefly raises them itmercombinedOpposition and Bply after
the Commissioner requestss case be manded for further proceedingghere is
error. (SeeDef.’s Mot. 11:1312:14; Pl.’s Opp’'n & Reply 22:143:3.) Even then
Plaintiff simply states that she “has satisfiedthliee conditions of the credit asie

rule.” (Pl.’s Opp’'n & Reply 22:1423:3.) The Court isnconvincedby Plaintiff’s
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attempt to demonstrate these are “rare circumstances” where the Court sh
‘remand to the agency for additional investigation or explanati®ae¢ Beneck879
F.3d at 595.

Moreover,aside fronthis inadequatshowing, the Courfinds thatnot all of
the credit as true requirements are satisfied. In particular, it is not fotearthe
recordthat the ALJ would be required to find Plaintiff disabled on remand i
improperly discreditedhedicalopinions were credited as tru8eeDominguez808
F.3d at 407. When credited as true, the rejected cardiology opinions discusse
establish hat Plaintiff cannot return to her prior work as an attorn®ut that

conclusion does not me&taintiff is alsoprecluded from performing other availa

work. For instanceDr. Singh’sreport submitted to CRERS in 201®pines that

Plaintiff is “substantially incapacitated from performance of the usual duties @

position as a Supervising Deputy Attorney Genepal, that outcomedoes not

necessarilynean she is precluded from performatgerwork. (SeeAR 1006.) And
although Dr. Blatt provide@ more recent RFC assessment, the evaluaioiot
conclusive. The assessment provides Plaintiff may stand or walk for “at least

in an 8hour workday, butit is incomplete as to the amount of time Plaintiff may

with normal breaks, during ant®ur work day. $eeAR 1080.) Hence, Dr. Blatt's

opinion similarly does not establish the ALJ would be required to find PIg
disabled on remand.

Further, “[ijn cases where the testimony of the vocational expeartdiled tq
address a claimaistlimitations as established by improperly discredited evidé
courts ‘tonsistently have remanded for further proceedings rather than payn
benefits: SeeHarman v. Apfel211 F.3d 1172, 1180 (9th Cir. 2006¢e alspe.qg,
Graham v. ColvinNo.C14-5311BHS, 2015 WL 509824, at *7 (W.D. Wash. Fel
2015) (remanding for further proceedings where there was a “lack of voc;i
expert testimony based on the limitations” contained in improperly discrg

evidence). Here, the vocational expertswasked a hypotheticdly Plaintiff's
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attorneythat included some of the limitations assessed by the discredited physicians

opinions, including that of Dr. Chegr-the physical medicine and rehabilitat
specialist. (See AR 88.) This hypothetical also included, however, that
hypothetical person “would be required to have the ability to take a nap, or
some point during that workday for, say, two hoursd.) (NeitherDr. Blatts RFC
assessment nor Dr. Cheng’'s opinion assessed this specific limitation.

hypothetical was limited to the limitations established by the improperly discr

evidence, it is unclear whethéret vocational expert woulstill havetestified therg

are no available jobs that the person could perfoi®eei(l.) Thus, for this reasgn

as well the appropriate remedy is to remaha actionfor further proceedingsSesg
Harman 211 F.3cat118Q
In sum, in exercising its discretion under 42 U.S.C. § 405(g), the

declines to depart from the ongdiry remandule in this case.

V. CONCLUSION

In light of the foregoing, the CouBRANTS Plaintiff's Motion for Summary
Judgment (ECF No.)9%9and DENIES Defendant’s CrosMotion for Summary

Judgment (ECF No. )0 The CourtREMANDS this action for further proceedin
consistent with this ordeiSee42 U.S.C. § 405(g).
IT IS SO ORDERED.

DATED: September6, 2018 ;;_g'ﬂ,(..{'ﬂ. 4q ‘-;;J};{.‘}/f{{f.ft_;(:
Hon. Cynthia Bashant
United States District Judge
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