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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MARSHA WRIGHT, Case No. 1-€v-01996BAS-MSB

Plaintiff, | ORDER DENYING PLAINTIFF'S
MOTION TO OBJECT TO

: RS Rl oF e
OLD GRINGO, INC. et al,

Defendants [ECF No. 162]

On August 7, 2019Plaintiff Marsha Wright filed amotion objecting tg
Magistrate Judge Michael S. Berg’s discovery order on Plaintiff's six disc
motions. (ECF No. 159 (“Discovery Order”); ECF No. 16®1¢tion”).) For the
reasons hereinhé Court denies Plainti§ Motion.

l. RELEVANT BACKGROUND

On September 28, 2017, Plaintiff filed a Complatatingcommon law claim;
related toDefendants’allegedbreach of anoral contractwherein according tc
Plaintiff, Defendantsgreed to makBlaintiff a 5% equity owner in Old Gringo, In
(*OGI”) and OIld Gringo, S.A. de C.V. (*OGS”")(ECF No. 1, Compl. § 18.The
parties attended discovery conferendeefore Judge Bergn May 10, 2019after
which the Cart permitted Plaintiff to “file the discussed discovery motions o
before June 26, 2016.” (ECF No. 11ZThereafter, Plaintiff filed six discove

motionsincluding,in relevant parta motion for leave to reopen the depostiar
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OGl’s principals Ernest Tarut and Yan Ferry and OGAscounting Manager

Patricia Simental (ECF No. 120); a motion to modify the protective order (EC
128); and a motion to compel OGI’'s balance shartsgeneral ledge(&CF No.
134 (“Balance Sheet Main”)). Judge Berg held a hearing on July 19, 2
regarding all six motions and issued a Discovery Order on July 24, 2(B&E
generallyDiscovery OrderECF No. 161(“Hr’'g Tr.").)

In the instant motion, Plaintiff objects only to the following four rgénn the
Discovery Order: (1) theenial of Plaintiff's requests to reopéme depositionof
Patricia Simental; (2) the denial of Plaintiff's requeshtadify the Protective Ordg

(3) the denial of Plaintiff's request faanctions against Defendantsdatheir

F No.

019
(

=

counsel and (4) the failure to address Plaintiff's request for an order compelling

Defendants to disclogheir tax returns. (Mot. at 3.) The Court summarizes tl
arguments and rulings regarding each of these issi&ection Ill.
. STANDARD OF REVIEW

A magistrate judge may issue a written order deciding any pretrial matf
dispositive of a party’s claim or defense. Fed. R. Civ. P. 72(a). A party may
a magistrate judge’s order sach matterdy filing objections within 14 daysef the
order Id. This Court requires objections to be filed as a noticed moteg
Standing Order of the Hon. Cynthia Bashant for Civil Cases 1 3.

A district judge “must consider timely objections and modify or set asid
part of the order that is clearlyreneous or is contrary to law.” Fed. R. Civ. P. 72
Factual determinations are reviewed for clear error and legal conclusio
reviewed to determine whether they are contrary to lamited States v. McConng
728 F.2d 1195, 12601 (9th Cir. 198), overruled on other grounds by Estateg
Merchant v. CIR947 F.2d 1390 (9th Cir 1991).

! Plaintiff's request for sanctions and Defendants’ tax returns are incorparatedBalance She
Motion. (ECF No. 134, 8-10, 18-20.)
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“Review under the clearly erroneous standard is significantly defergq
requiring a definite and firm conviction that a mistake has been comm
ConcretePipe & Prods. v. Constr. Laborers Pension, 508 U.S. 602, 6231993)

(quotation omitted)Hernandez v. Tannine®04 F.3d 1095, 1100 (9th Cir. 201

pntial,
tted.”

0)

(same). On the other hand, the “contrary to law” standard permits independent

review of purely legal determinations by a magistrate jud§ee, e.gHaines v
Liggett Group, InG.975 F.2d 81, 91 (3d CiL.992)(“[T] he phrase ‘contrary to lav

indicates plenary review as to matters of lanGgndee v. Glasei785 F.Supp. 684

686 (S.D.Ohio 1992)affd, 19 F.3d 1432 (6th Cid994) 12 Charles A. Wright, e

al., Federal Practice and Procedufe 3069 (2d ed., 2010 update)Thus, [the
district court] must exercise its independent judgment with respect to a mag
judges legal conclusions."Gandee785 F.Supp. at 686 “A decision may be
contrary to law if it fails to apply or misapplies relevant statutes, case law, o
of procedure.”United States v. Cathcaitlo. C 0724762 PJH, 2009 WL 176464
at *2 (ND. Cal. June 18, 2009)
. ANALYSIS

Judge Berg'’s findings are mixed questions of fact and tlaus, the Cour
reviewshis legal determinations de novo and reviews the underlying factual fir
for clear error. After reviewing the parties’ briefinghe tCourt findsthat the
challenged rulings in the Discovery Ord@ee neither clearly erroneous nor conti
to law for the reasons explained beldw.

A. Reopening of theSimental Deposition

In her initial motion seeking to reopen depositions, Plaintiff aghat
Simental’s deposition should be reopened because Simental made inco

2 Defendants oppose the Motion on the basis that Plaintiff did not attempt to meet andng
good faith before filing the Motion. (ECF No. 167 at 1.) Plaintiff representshbaiarties mg
and conferred in November 2018, January 2019, and May &8di& the very same issues rai

in the Motion. (ECF No. 173 at 2.) The Court finds that these previous instances arensudlic

satisfy the meeandconfer requirements of this Court’s Civil Standing Order and Civil Local
7.1 for purposes of th Motion.
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statements about her compensation and OGI’s balance sheets. (ECF-Nat B2
10.). Specifically, Plaintiff alleges that the 2014 payroll figures disclosed Wy
“do not correspond to Ms. Simental’s description of how she was compensatsg
that Simental testified that OGI maintained balance sheets during her deposi
later claimed that OGI did not do so in a written declaration to the cddrtat (8,
10.) Plantiff also argus that because Judge Berg had overruled Defend
“financial privacy” objections raised during the deposition in response to qug
about OGlI's profits, Plaintiff should be allowed to redepose Simental on
questions. Ifl. at 11.) Finally, Plaintiff clains that because OGS formally appeaq
in the action after its motion challenging personal jurisdiction was denied b
Court, Plaintiff should be permitted to engage in discovery related to OGS pel
such as Simental.ld; at 14-15.)

Judge Berg denied Plaintiff's request to reopen the Simental deposition
grounds. First, he expressly found that Simental’s compensedi®notrelevant tq
Plaintiff's claims. (Hr'g Tr. 84:2687:12; 88:2389:24.) Second, Judge Bdaynd
Simental’s inconsistent statements about the balance sheetstconstitute gooq
cause for reopening her depositienoting that these “are certainly areas
guestions that Counsel can investigate in eed@snination at trial—but left open
the possibility of deposing Simental for discovery related to OGS. (Discovery
at 2; Hr'g Tr. 73:2274:13.)

In Plaintiff's instantMotion, she reiterates that Simental’s untruthfulness
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the overruling of Defendants’ financial privacy objections wagahe reopening

Simental’s deposition. (Mot. at-6.) Plaintiff also argues that because Judge
had granted the redeposition of Tarut and Ferry after Defendants disclosed fi
documents, the same logic should apply to reopen the Simental depodiocat
6-8.)

The Court finds that Plaintiff'ebjectiors arewithout merit. Judge Berg foun

that Simental’s inconsistent statements about the existence of balance sheet
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“in and of [themselves] constitute good cause to reopen her deposition” ang
insteadbethe subject ofrossexamination at trial. Hr'g Tr. 73:22-74:4.) The Court
finds no error in Judge Berg’s conclusionssee, e.g Beautyko LLC v. Amaz(
Fulfillment Servs., IngNo. C16355 RSM, 2017 WL 4365589, at *2 (W.D. Wa
Sept. 29, 2017]denying the reopening of a deposition where the witness
“explain any discrepancies in his prior testimony on the witness stand” al
requesting party would “have plenty of material for cresamination”).

Further, the Court finds no error in Judge Berg's decision to den
reopening of the Simental depositito ask abouther compensation and OG
profits.  Judge Berg specifically found that information ab&imental’s
compensatiorwas not likely to lead to evidence relevant to Plaintiff's claiamsl
Plaintiff no longerneedsresponses from Simental abddGl's profitsin light of
Judge Berg’s order requiring Defendants “to provide Plaintiff’'s counsel with &
of all of Old Gringo, Inc.’s financial data in the Quickbooks program pertaini
the years 2012 to 2018 . . . (Discovery Order at 3.)'he Courtsees no issue wif
Judge Berg’slecisionto limit discovery to relevant material that is not redundat
information from other sourcesSeeFed. R. Civ. P. 26(b)(2)(C)(i) (requiring t
court to “limit the frequencygr extent of discovery” if the court determines that *
discovery sought is unreasonably cumulative or duplicative, or can be obtaing
some other source that is more convenient, less burdensome, or less expg
City of Pomona v. SQM N. Am. Cqr66 F.3d 1060, 1@39th Cir. 2017) (requiring
courts to consider, when determining whether to reopen discovery, “the like
that the discovery will lead to relevant evidencef);All Star Seed v. Nationwig
Agribusiness Ins. CoNo. 12CV146eL (BLM), 2013 WL 1882260, at *& (S.D.
Cal. May 3, 2013) (permitting redeposition where the information soughti
relevant tahe gaintiff's theory of the case).

This Courtalso does not find thatludge Berg decision to reopen th

depositions of Tarut and Ferry is in tension with dexision to denyPlaintiff's
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request to reopen the Simental depositidtudge Bergwice statedthat he was
predisposed to granting Plaintiff's motion to redepose Tarut and Ferry bé
Defendants didhot oppose the motion. (Hr'g Tr. 68 (“[A]s Plaintiff wants to
reopen the depositions of Mr. Tarut and Mr. Ferry, counsel for the defendan
not object to their reopening of their depositions. So I’'m inclined to grant that
either side wats to be heard further.”); 73:4B85 (“[A]s to the motion to take th
deposition of Tarut and Ferry, that has previously been graetsise thers beer
no opposition to thdl.). As notedby Plaintiff, the Ninth Circuit instructs courts
consider, amng other things, whether a request is opposed when deterr
whether to reopen discoveryMot. at 8 n.2 (citingCity of Pomona866 F.3dat
106))

Thus, the Court findshat Judge Berg’s decision to deny the reopenin
Simental’s depositiowas na clearly erroneous

B.  Modification of the Protective Order

Plaintiff request modification of the protective order because, she allg
Defendants designated “nearly all” documents produced as “Attorney Eyes
(“AEQ”), preventing Plaintiff from discussing Defendants’ financial data with
counsel. (ECF No. 128 at 2.) Plaintiff alleges that because this financial data
to the very heart” of her claims and damages, her inability to discuss it with ¢
deprives Plaintiff “of a meaningful ability to participate in her casé&d) (Plaintiff
requests that the Court remove the AEO provision from the protective orc
alternatively, authorize Plaintiff to view AE@esignated documents and disq
them with her counsel.ld. at 3-10.)

Judge Berg denied with prejudice Plaintiff's motion to modify the prote
order, finding that Plaintiff, by failing to meet and confer with oppgscounse
before bringing the disputed designations to the court for final review, he
properly challenged the confidentiality designations. (Discovery Order at 3; H

76: 11-25; 77:25-78:7.) Judge Berg also found no new facts or circumsta

-6 - 17cv1996

2CaUSE

Is doe:
nless

e

to

nining

pges,
Only”
her

goes

punsel

ler or,

uss

ctive

id not

g Tr.

ANCes




© 00 N oo g b~ W N PP

N NN NRNNDNNDNRRRRRR R R PB R
W N O OO0 BN WO NP O © 0 N O 0O M W NP O

“compell[ed] the Court to modify or alter its previous rulinglaintiff overstated thg

limiting effect of the AEO provision on her ability to litigate, and Plaintiff's mot

to modify the protective order was effectively a motion for reconsideration
therefore, untimely. (Hr'g Tr. 7714, 78: 814.)

Plaintiff objects to this ruling on several bases. First, Plaintiff artjugsy
Judge Berg’s reliance on the untimeliness ofrfiffis request was erroneous g
that, upon correction, Judge Berg “subsequently stated without explanat
analysis that Plaintiff had failed to show good cause to modify the protective (
(Mot. at 11.) Plaintiff claims she has shown “abundgood cause” for th
modification because case law suppdine removal of an AEO provision when
impedes a party’s ability to litigate its casdd. @t 12.) Alternatively, Plaintiff

renews her request for “an evidentiary hearing at which Defendaults establisk

1%}

on

and,

U7

nd
ion or
rder.”

e

why they should be entitled to an AEO provision” and her request that the protective

order sunset before trial in order to allow Plaintiff to attend proceedings |
witnesses will testify about OGl’'s and OGS’s financdd. gt 16-17.)

Plantiff’'s objections do not demonstrate that Judge Berg'’s ruling was c
erroneous or contrary to lavAs Plaintiff herself indicates in her Motion, courts hg
refused to extend AEO protection to materials that impabuse counsed ability
to meaningfully participate in the representation of their client, not the client’s
to participate in his or her own casg¢d. at 13-15.) In claiming that her own abili
to litigate her case is compromised by the AEO provision, Plaintiff argues that
Is little reason not to extend” the holdings of the aforementioned cases “to ind
litigants.” (d. at 14.) Plaintiff cites to no legal authority to support this prop
extension. Therefore, there is no support for the contentionJtitije Bey's
decision to deny her request was contrary ta law

Even if the effect of the AEO on Plaintiff's involvememas the appropriat
inquiry, the Court does not find thdudge Berg decision to deny the Plaintiff

request to remove the provisiamas erroneous First, Judge Bergfound that
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Plaintiff's claimsabout her iability to litigate her interestdue to the AEQwere
hyperbolicbecausePlaintiff's counsel could still “give best estimates and dis
general concerns and information from grefit-andloss statementsto Plaintiff
and because Plaintiff's alleged “critical industry information and knowledge” {
still be shared with the expert withesddrg Tr. 77:8-24.) Plaintiff offers nobasis

to conclude that Judge Berg&asoningdn this point wadased on a mistake of fact.

As to Plaintiff's request for an evidentiary hearing, Plaintiff argueslihage
Berg’s denial of the request was based oralhegiedlyerroneous determination th
Plaintiff's request to modify the AEO provision was untimely. Plaintiff's readir

Judge Ber analysis is incompleteJudge Bergspecifically stated that Plaintiff

presented nmew facts or circumstances to warrant thelifinoation or removalof
the AEO provisionand found that Plaintiff had sufficient alternative means
contributing to her own caserhus Plaintiff's claim thatJudge Ber® ruling was
basedorimarily on hisdetermination about untimeliness is unfounded
Lastly,Judge Bertg decision to defePlaintiff’'s request for a sunset provisi
for the protective ordealso withstands scrutiny Plaintiff's request stem from
concerns about the order’s potential effect on Plaintiff's ability to ebstages o
trial involving confidential evidence(Mot. at 16-17.) As such, Judge Begjated

that the issue “would be best addressed as a motion in limine to the Cdu(Hr’'g

Tr. 78:1820.) This determination was not contrary to lawSeeWarnecke V.

Nitrocision, LLG No. 4:10CV-00334CWD, 2012 WL 5987429, at *14 (D. Idal
Nov. 29, 2012)“[M] otions in limine are the preferred vehicle to address anticij
evidentiary issuey.

C. Rule 37Sanctions

Plaintiff moves for Rule 37sanctions because, she allegeésfendant had
taken the “vexatious position that they do not kawad will not furnish thg
information supplied by—balance sheets and general ledgers[]” despite “the w

of evidence” that Defendants had et the requested documents. (Balance §
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Mot. at 16-20.) Previously, Judge Berg “ordered tlfathe defendant does not ha
any further responsive documents regarding the balance sheetbdahd¢fendan
was to state so under oath dundher indicatewhy the documents do not exis
(Hr'g Tr. 79:8-11.) Defendantthen statedo the courtthat OGI did not maintai
balance sheets but failed to mention that there were balance sheets maint;
Quickbooks. Id. 79:1114.) Although Judge Berg found that Defendants sh
have been more forthcoming in their representations to the court, he express
that he would “give [defense counsel] the benefit of the doubt” and hels
Defendants’ position regarding the balance sheetssulastantially justified undé
Rule 37(a)(5)(A). (Hr'g Tr. 79:80:11.) Plaintiff maintains that defense cour
falsely stated that OGI did not maintain balance sheets and that the failure to (
them constitutesanctionable conduct under Rule IKot. at 22-23.)

Rule 37 authorizes the court to impose a range of sanctions on a pal
fails to comply with the rules of discovery or with a court order enforcing those
Seegenerally Fed. R. Civ. P37. Rule 37(a)(5)(A) requires thaft a motion tg
compel isgranted, a court mustder thenonrmoving party or its attornetp pay thg
moving party’s reasonable expenses unless, among other things, “the oj
party’s nondisclosure, response, or objection was substantially justified[d” R=
Civ. P. 37(@)(5)(A)(ii).

It was well within Judge Berg’'s discretion to decline imposing mong
sanctions for Defendants’ conduct and instead order Defendants taeuidar
financial datdo facilitateadditionaldiscovery SeeViasat,Inc. v. Space Sys./lorg
Inc., No. 3:12CV-002606H (WVG), 2014 WL 11813867, at *3 (S.D. Cal. Jan.

2014) (“District courts have particularly wide latitude in deciding either to i

sanctions or to decline to issue sanctions under Rulg 3@e alslIstate Ins. Co|

v. Nassirj No. 2:08CV-369 JCM GWF, 2011 WL 4916514, at *1 (D. Nev. Oct.
2011)(denying a motion to reconsider a magistrate juddetssion to dengevere

sanctions when the order “appropriately admdeidh the parties whilg
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simultaneously moving the discovery process forwardPlaintiff's disagreement

with Judge Berg’s ruling on the basis that Defendants “simply did not deserye” the

benefit of the doubt reflects a difference of opinion about the Defendants’ inggntio

not a mistake of fact or legal error in Judge Berg’s conclusion. (Mot. at

Accordingly, the Court denies Plaintiff's objection dodge Berg’s decision o

decline to issu®ule 37sanctionsaagainstDefendants.

D. Plaintiffs Request for Ruling Regarding Defendants’ Tax Returns

22))

Plaintiff alsorenews her request for Defendants’ tax returns as a means of

obtaining OGI’'s balance sheets, which had yet to be disclosed by Defen

dants

(Balance Sheet Mot. at 424.) Judge Berg had previously denied a motion to

compel further responses to an RFP requesting the same documents. (ECF [No. 8¢

8.) However, mither the parties nor the court expressly addressed PlairgiiEsved

request for these documents during the discovery hearing or in the Discovery

Order

Plaintiff now requests a ruling on her renewed request to compel Defendants’ tax

returns. (ECF No. 173 at 7.) Plaintiff, citing to Defendants’ “untrustworthglwcn

and discovery abuse,” requests the tax returns as a “safeguard[] . . . to engure tf

reliability of Defendants’ financial information.” (Mot. at 24.)

The Court is not persuaded by Plaintiff's argument. Plaisgiékgax returns

from 2012 to 201t lieu ofthebalance sheets, reasoning that the tax returns, “which

must include balance sheets for each tax year, will settle the issue if the Cowt
them produced.” (Balance Sheet Mot. at 9.) Plaintiff's requestéderidants’ tax

returns istherefore another avenuedbtainbalance sheet informatidn calculate

her damages(ECF No0.1291 at 2-3.) Judge Berg'’s ruling obviatdtle need for tak
returns however, by ordering Defendambsproduceheir Quickbooks data for 2012

order

to 2018. (Discovery Order at 3.)As the Court previously stated, Judge Befg’'s

decision to avoid superfluous document production is well within his discre&deg.

Fed. R. Civ. P. 26(b)(2)(C)(isee alscCrawford-El v. Britton 523 U.S. 574598

—10 - 17cv1996
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(1998) (stating that “[rJule 26 vests the trial judge with broad discretion to
discovery narrowly”)

As suchJudge Ber decision to disregard the requegireserving his deni:
of Plaintiff's initial motion to compel theax returngECF No. 85  8}-is not clearly
erroneous or contrary to law.

IV. CONCLUSION AND ORDER

For the foregoing reasons, the CADENIES Plaintiff's Motion objecting tq
Judge Berg’'s discovery rulisg (ECF No. 162) Plaintiff SHALL FULLY
COMPLY with the Discovery Order(ECF No0.159)

IT IS SO ORDERED.

DATED: October 7, 2019 'i;_[j'llf.-{f{»‘-. 4 ‘-L;Q;;{.,'ff_{l;-t_.;(:
Hon. Cynthia Bashant
United States District Judge
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