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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MICHAEL TORRES Case No.:3:17-cv-02018H-JLB

Plaintiff,
ORDER:

V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Securjty

(1)DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT; and

Defendant

[Doc. No. 12

(2)GRANTING DEFENDANT’S
CROSSMOTION FOR
SUMMARY JUDGMENT

[Doc. No. 13

Berrynhill, the Acting Commissioner of Social Securif§Defendant”) seeking judicig
review of an administrative denial of disability benefits under the Social Securif
(Doc. No. 1.) On January 122018, Defendant filed an answer to Plaintiftemplaint
(Doc. Na 9.) On February 23, 2018, Plaintifiovedfor summary judgment, request
the Courtio reverse the Social Security Administration’s (“SSARal decison andeithel

award disability benefits aemand the case for further proceedin@3oc. No. 12) On
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OnOctober 2, 201,Michael Torreg“Plaintiff”) filed a complaintagainst Nancy A.

ryhill Doc. 17
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March 29, 2018Defendant crossmovedfor summaryudgment requesting that the Court
affirm the SSAs final decision (Doc.No. 13) On April 9, 2018, Plaintiff replied (Doc.
No. 15.) Forthe reasons below, the CdertiesPlaintiff’'s motion for summary judgment,
grants Defendant’s crossotion for summary judgment, and affirms tB&As final
decision.
BACKGROUND

On March, 6, 2014Plaintiff applied for disability instance benefitsinder Title Il
(Doc. No. 10, Administrative Record (“AR”) at 20&nd Title XVI, (AR at 223)of the
Social Security ActPlaintiff allegeche had beeonable to work sinc8eptember 5, 2@]|
due to adisability. (Id.) The SSAdenied Plaintiff's application both initiallgn Augus
24, 2014 (AR at133), and upon reconsideration dlovember 12, 2014AR at141) On
June 14, 2016, per Plaintdéfrequest, aAdministrative Law Judge (“ALJ"held a hearing
toreview theSSA’s denial of Plaintiff's application(AR at43.) TheALJ heard testimony

—

from (1) the Plaintiff,(2) themedical expert Dr. John Morse, af8) thevocational expeft
Dr. Behnush Barzegariafthe “VE”) regarding Plaintiff's application for disability
benefits (AR at 45.)

On December 1, 2016, the ALJ issued a reasoned opinion determining that Plaint

was not disabled as defined by the Social Security Act. (AR ptRi&t, the ALJ found

that Plaintiff hadnot engaged in substantial gainful activity (“SGA”) since the alleged

disabilityonset date. (AR at 3) Next,after reviewing the record andstamony, the ALY

found that Plaintiff had “the following severe impairments: diabetes mellitus; obesity

hypertension; kidney disease, stage 4, without dialysis; degenerative joint ¢iseas

shoulder, and weight bearing arthritis of bilateral knees; and depressidn. Tke ALJ

determinedhowever, thaPlaintiff’'s impairments did not meet or equal the severity gf the

impairments listed ir20 CF.R. Pt. 404, Subpt. P, App. 1AR at 31) The ALJ tha

determinedPlaintiff had a residual functional capacity (“RFC”) to perform light work
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pursuant to 20 C.F.R. 88 404.1567(b) and 416.967(b), subject to extajstions: (AR
at 32.) The ALJ went on to hold thalthoughPlaintiff was not able to “perform any p

relevant work’for purposes 020 C.F.R. 88 404.1565 and 416.9B%aintiff could perform

ast

other jobs that are abundant in the national economy based on his age, educati

experience, and RFC. (AR at 360 particular, Plaintiff could perform work as a mar
packer and sorter. (AR at 37.) Accordingly, the AL@&ldh Plaintiff was ineligible fc
disability benefits under the Social Security Ad¢d.) On August 22, 201, Zhe SSAissue(
a final decision orthe matter, affirming the ALJ’s decision, (AR at Igading to thi
appeal.
LEGAL STANDARDS
A. The SSA’sFive-Step Sequential Evaluation Process

Ker,

—_— =

[92)

A claimantis considered disabled undéetSocial Security Act when the claimant

IS unable“to engage in any substantial gainful activity by reason of any medically

determinable physical or mental impairment which can be expected to result in death

which has lasted or can be expected to last for a continuous period of not less than twe

months.” 42 U.S.C. 8 416(1))(1)(A), 423(d)(1)(A)1382c(a)(3)(A). The SSéetermine

S

if someone is eligible for disability benefits under the Social Security Act using a “five

step sequential evaluation process.” 20 C.FgR®.1520(a)(4)v), 416.920(a)(4)v).

The claimat bears the burden of proof on steps one through tleeipurden shifts to the

SSA for step five.Tackett v. Apfel 180 F.3d 1094, 1098 (9th Cir. 1999).

1

hours of arfeighf-hour workday” and “lifting no more than 20 pounds at a time with frequent lifti
carrying of objects weighing up to 10 pounds.” SSRL831983 WL 31251 at *6 (Jan. 1, 1983)The
ALJ specifically determinedhat Plaintiff physically “can lift and/or carry 20 pounds occasionally
10 pounds frequently; . . . sit for 6 hours in an 8-hour workday with normal breaksand and/or wa
for 4 hours in an-®our workdaywith normal beaks;” and occasionally perform postural activity(AR
at 32.) HoweverPlaintiff “can never climb ladders, ropes, and scaffalds; must avoid exposure

hazards, such as unprotected heights amgdierous machinery;” ananust avoid concentratea@osure

to temperature extremes.ld() The ALJ further found tha®laintiff “can understand, remember,
carry out simple routine tasks; and . . . can have occasional interaction withrlagrs, supervisors, al
the public.” (d.)

3:17-cv-02018H-JLB
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At step onea claimantis ineligible for disability benefits ihe or shecurrently
engagesn substantial gainful activity20 C.F.R.88 404.1520(a)(4)(1)416.920(a)(4)(i
SGA is defined as any physical or mental work activities which are normally perf
“for pay or profit.” 1d. 88 404.1572(&b), 416.972(eb). Work may still beconsidere

SGA even if the claimant only works part time, has less hours or responsibility thg

she did prewusly, or does not perform the work for pay or profld. If theclaimant i$

not engaging in SGA, the evaluation proceeds to the secondldte§g404.1520(a)(4
416.920(a)(4)

At step twq a claimant is ineligible fodisability benefitaunless thelaimant has
medically determinable impairment, or camdttion of impairmentsthat are “severé Id.
88 404.1520(a)(4d), 416.920(a)(4)(ii). The SSA defines “severe” impairments as
which “significantly limit[]” the claimant’s ability to perform “basic work activitie$d.
88 404.1520(c), 416.920(c). If the claimant’s impairmentombination of impairmeni
Is “severe,” then the analysis proceeds to step tihde88 404.1520(a)(4), 416.920(a)(

At step threea claimant is conclusively presumed to be disabled if the clain
severe impairmest'meet or equal” any of the impairments enumerated by the SSA
C.F.R. Pt. 404, Subpt. P, App. 1d. 88 404.1520(d), 416.920(d). If the claima
impairments do not “meet or equal’ the SSA’'s enumerated impairments, th
claimant’s RFC must be determinbédfore the analysis proceeds to step .fold. 8§
404.1520(e), 416.920(e).

RFC is defined as the “most [a claimant] can still do despisedf hef limitations”

on a regular basis.d. 88 404.1548)(1), 416.94%a)(1). An RFC analysisassesse

whether the claimant’s ability to work is mentally or physically fediby the claimant’
impairments and related symptomgd. Both the claimant’ssevere and noesevers
impairmentsmustbe considered]d. 88§ 404.1520(a)(2), 416.920(a)(2).

At step four, a claimant is ineligible for disability benefits if the claimant’s
would satisfy the requirements for any of the claimant’s past relevant waotk88
404.1520(a)(4)v), 416.920(al4)(iv). If, based on the claimant’s RFC, the claima

3:17-cv-02018H-JLB

ormed
o
in he

D

)

a

those

S
4).
nant’s
in 2C
nt's

en th

U

RFC

Nt is




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

unableto perform his or her past relevant work, then the analysis proceeds to stdg.
88 404.1520(a)(4), 416.920(a)(4).

At step five, a claimant is ineligible for disability benefits if the claimant’'s RFC
education, and work experience would allow him ortheadjust to other workld. 8§
404.1520(a)(4)(v), 416.920(a)(4)(Were, theburden is on th&SAto “provide evidenc

that demonstrates that other work exists in significant numbers in the national ec

five.

, age,

e

onom

that the claimant can perforrid. 88 404.1560(c)(2), 416.960(c)(2). If the claimant cannot

adjust to any other work due to his or her RFC, age, education, and work ecgpendr

N

the SSA does not meet its burden pursuant to 88 404.1560(c)(2) and 416.960)(2), t

the SSA will consider the claimant disabldd. 88 404.1520(a)(4)(v), 416.920(a)(M)(

B. Standard of Review

A federal court reviewing raALJ’s decision to deny disability benefits m
“consider the record as a whole, weighing both evidence that supports and deima
the Secretary’s conclusionTacket, 180 F.3cat 1098 (quotingPenny v. Sullivan? F.3q
953, 956 (9th Cir. 1993) “The Court will uphold the ALJ’s decision when the evidg
Is susceptible to more than one rational interpretation.” Tommasetti v. ASEBd-.3(
1035, 1038 (9th Cir. 2008).

A nondisability determinationmay only be reversed by a federal coifirthe

decision is “not supported by substantial evidenas based on legal error.Treichler v
Commir_of Soc. SecAdmin., 775 F.3d 1090, 1098 (9th Cir. 20)(4uoting Andrews \
Shalala 53 F.3d 1035, 1039 (9th Cir. 139 seealso42 U.S.C. § 405(g) (“The findin

of the ALJ as to any fact, if supported by substantial evidence, shall be conclusive|. . . .

“Substantial evidence’ means more than a mere scintilla, but less than a preponadig
IS such relevant evidence as asenable mind might accept as adequate to sup
conclusion.” Bray v. Comm’r of Soc. Sec. Admirb54 F.3d 1219, 1222 (9th Cir. 20
(quotingShalala 53 F.3d at 1039).

I

Il
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DISCUSSION
A.  Substantial Evidence Supports the ALJ's RFC Determination

The ALJ’'s RFCdeterminatioroutlined in pertinent pathat Plaintiff could perforr
a light rangeof work subject to certain exceptioan$AR at 32.) These exceptions inclu

that Plaintiff iscapable of “sit[ting] for 6 hours in art&®ur workday with normal break

and “stand[ing] and/or walk[ing] for 4 hours in arh8ur workday with normal breaks.

(Id.) Plaintiff allegesthatthe ALJ's RFC determinatioracks the support of substan
evidencebased on two legal theorig®oc. No. 12 at 5.)
1. ALJs Alleged Failure to Consider All of Plaintiff's Conditions

First, Plaintiff claims the ALJ failed to properly considée limitations caused b
Plaintiff's obesity and weighbearing arthrig. (Id. at 6.) Defendant conversely argy
that the ALJ'SRFC determination properly considered these conditiongsvasgupporte
by substantial evidence in the reco(@®oc. No. 13 at 5.)

“Obesity can cause limitation in function” and its “effects may not be obv
SSR 021p, 2002 WL 34686281 at *6 (Sept. 12, 2000besity may enhance the effg
of other impairments, as “someone with obesity and arthritis affecting a virEghng
joint may have more pain and limitation than might be expected from the arthritis
Id. When determining the RFC for an obese claimant, an ALJ must explicitly cg
whether the claimant’s obesity limited the claimant physically or mentdyrch v
Barnhart 400 F.3d 676, 683 (9th Cir. 2005) (citi8$R02-1p, 2002 W. 34686281 at *Y.
In Burch for example, theALJ properly incorporated a claimant’s obesity in RRC

determination by acknowledging physicians’ notesttimatlaimant had gained weigirig

was “somewhat obese,” anby recognizing thatobesity likely contributed to th
claimant’s back discomfort400 F.3d at 684cf. Celaya v. Halter332 F.3d 1177, 118
84 (9th Cir. 2003) (remanding to Alwhenrecord made it unclear if the Al&ver

considered plaintifé obesity in assessingaintiff's RFC).

Here,the ALJ properly considered Plaintiff’'s obesity and arthritiewlassessir
Plaintif's RFC The ALJ explicitly noted Plaintiff's obesity and weigb¢aring arthriti
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were “severe” impairments at step two. (AR at 38d in assessing Plaintiff's RFC, t

ALJ primarily relied on thenedical expertDr. Morse who testified that claimant could

medicallyperform a light range of work as long as Plaintiff, sddod or walked for no
more thansix hours in an eighbhour workdaywith normal breakslespite Plaintiff’s
“morbid obesity” angotentialweight bearing arthritis. (R at 3435.) Also, this sixhour
limitation recommended bfpr. Morse wasconsistent with the RFC recommendat
given by the treating physician, Dr. Phobgo, (AR at 535, and the two state ager
review physicians, Dr. Joshua HartméhR at 96) andDr. Taylor Holmes(AR at 110
12).2 All three of these concurring physicians explicitly noted Plaintiff's obesity in
records.(AR at 93, 106, 533 Thereforethe ALJ properly incorporated Plaintiffabesity
and arthritis into his RFC determinatibacaus¢he ALJ acknowledged these impairmg
as “severe,” and relied on docton€commendationsvhich explicitly accounted fq
Plaintiff's obesity. SeeBurch 400 F.3d at 6884.
2. Addition of Four Hour Walking or Standing Limitation

Plaintiff also allegeshe ALJ’s RFCdeterminations not substantiated by the rec
based on the apparediscrepancy between the ALJsur-hour walking and standin
requirement and Dr. Morse’s recommendation that plaintiff cantaridsor walk for n
more than six hours in an eigimur workday with normabreaks. Doc. No. 12 at §. By
Plaintiff's own admission, howevehe ALJ’'s determination is “more restrictive” than
Morse recommendedld() Thus even if the ALJ erred iassessin@laintiff's RFC, an
error is harmless becautde additional restriction was favoralePlaintiff. SeeStout v
Comm’r Soc. SecAdmin., 454 F.3d 1050, 1055 (9th Cir. 2006) (applying harmless

doctrine in the social security contewhere the “mistake was noeprejudicial to th

claimant”).

2 BecausePlaintiff's conditions hadvorsened since Dr. Dao, Dr. Hartman, and Dr. Holpresided
their recommendations, the ALJ gave less weight to their testimony. (AR)atN\Ng8Betheless, thg
recommendationthat Plaintiff be limited to six hourganding, sitting, or walking wereonsistent wit
the recommendation made by Dr. Morse, who reviewed Plaintiff's medicards after Plaintiff’
conditions worsenedAR at34-35.)
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In sum, the Court concludes that substantial evidence supports the ALJ
determinatn. Accordingly, the Court denies Plaintiff's motion for summary judg
and grants Defendant’s cresstion for summary judgment on this ground.

B. The ALJ Properly Evaluated Plaintiff's Subjective Testimony

Plaintiff next allegeshe ALJ failed to properly evaluate his subjective compld
(Doc. No. 12 at 8.)Defendantconverselyargueshe ALJ properly discounted Plaintiff
“assertions of disabling pain and symptoms” because they were not supporteq
record. (Doc. No13 at6, 9.)

The ALJsummarizedPlairtiff’'s subjective complaintg pertinent paraisfollows:

Due to his conditions, the claimant sthte could lift and/or carry 20 pounds;

he could stand and walk for about 15 minutes to 20 minutes, then he neede

to sit again; he couldand for a total for two to three hours each day; he has

passed out in hot weather; and he could walk for about a trerthlock if he

pushed himself.
(AR at 33.) In arriving at a disability determinationPlaintiff's case, the ALJ gave it
weight to the severity othesesubjective complaints becaus®ywere not supported
any objective medical findings objective evidence in the record. (AR at 34.)

“An individual's statement as to pain or other symptoms shall not alo
conclusive evidence of disability” as defined by the Social Security Act. 42 U.
423(d)(5)(a). ALJs are not requiretto believe every allegation of disabling pain, or
disability benefits would be available for the askindzair v. Bowen, 885 F.2d 597, 6
(9th Cir. 1989). Instead, arALJ must followatwo-step process to evaluate a claims
allegations of pain and subjective symptorivolina, 674 F.3d aL112 SSR B-3p, 201]
WL 5180304 at *3 (Oct. 25, 2017)First, the ALJ mustletermine whether thelaiman

has a medically determinable impairment thaiuld reasonably be expectedpi@duce

3 Defendantlaims that SSR 98p applies to Petitioner’'s case because the AL&ds#8 decisio
before it was superseded by SSR3p6 (Doc. No. 13 at 6.But SSR 163p superseded SSR-9§ in
March 2016, SSR 18p, 2017 WL 5180304 at *1, and the ALJ issued his decmiobecember 1, 201
(AR at 379. Therefore, SSR 18p applies.
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the pain or other symptoms allegedMolina, 674 F.3d at 11125 16-3p, 2017 WL

5180304 at *3 Second,if the claimant has presented such evidence, and thereg
evidence of malingering, then the ALJ must give specific, clear and convincing reg
order to reject the claimant's testimony about the severityedytimptoms.”Molina, 674
F.3d at 1112 (internal quotationarksomitted). In evaluating the claimant’s credibil
“the ALJ may consider inconsistencies either in the claimant’s testimony or betvg
testimony and the claimant’s condudd’

Here, he ALJ found the claimant’s medically determinable impairments cou
reasonably expected to caulse alleged symptoms,” (AR at 340 the analysis proceec
to step two. At step two, the ALJ properlgiscountedPlaintiff’s subjective complain
with clear and convincing reasorSeeMolina, 674 F.3d at 1112For examplePlaintiff's
complaintthat he could only stand or walk for two three hours per day wamot
substanated by the medical evidengearly because |laof the doctors who hadreatec
Plaintiff or reviewedPlaintiff's medical recordeecommended hbee limited to six hou
of standing or walkingper day (AR at34-35.) Moreover, the ALJ noted that Plaintif
subjective complainthat he hadrouble standing or walking for long periods of time
wassubstantially immobilevasinconsistent with the statements made by Plaintiff's s
who stated tha®laintiff “cargd] for their disabled brother . . . ; prepfaljesandwiches ar
spaghettiand daily lunch; shop[ped] in stores; and dr[ove] a car and [veentjlaily’
(AR at 33.) Therefore, the ALJ appropriately gave little weight to Plaintiff's subje
complaints. SeeLingenfelterv. Astrue 504 F.3d 1028, 1040 (9th Cir. 20(7/@cognizing

ALJ may consider “whether the alleged symptoms are consistent with the 7

evidence” and “whether the claimant engages in daily activities inconsistent w

alleged symptoms” in assessing credibility of subjective complaints).

Accordingly, the Court denies Plaintiff’'s motion for summary judgment aadtgr

Defendant’'s motion for summary judgment on this ground because therapérly
evaluated Plaintiff's subjective testimony.
Il
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C. Defendant Satisfied Its Buden at Step Five

Finally, Plaintiff claims “the ALJ failed to sustain the commissioner’s burden g
five of the sequential evaluatidn.(Doc. No. 12 at qcapitalizationaltered).)Plaintiff
argues that “due to the standing and walking limitation [sic] of four hours éngéathour
workday, he lacks the capacity to perform the occupations of marker, packer, and
Id. Although typically the SSA defines light work to require approximately six hol
standing or walking in a normal eight hour workd&$R 8310, 1983 WL 31251at *7-8,
thevocational expert testified an occupation castitl be consideed light everif the job

only required fouhours of standing or walkings long ast included light liftingof up tg

it step

sorte

irs of

20 pounds(Doc. No. 12 at P Plaintiff ressonsthe ALJ failed to further question the

vocational expert as to whetheelight work he was referring to would require four hg
of standing or walking every day, on average, or less frequghdlyat 3-10.) Defendan
responds thahe additional questioning was unnecessary and “the ALJ properly re
the testimony given by the vocational exgettDoc. No. 13 at 9.)

At the hearing, the ALdsked the VE, hypotheticallywhether an individual with th

following limitationscouldadjust to other work in the economy:

So let’s assume an individual of the same age and education as [Plaintiff]. .|.

. [O]ur hypothetical individual is limited to light work, standing or walking
no more than four hours total. Occasional postural activities but no ladderg
ropes or scaffolds. No hazards. No concentrated exposure to temperatu
extremes and limited to simple routine tasks and occasional interaction witl
the public, coworkers or supervisors.

(AR at 6869.) Every one of Plaintiffs limitations outlined in the ALJs R
determination was addressed in this hypotheti@bmpareAR at 6869, withAR at 32)
The VE respondedhat even with these limitations, the hypothetical individe@lld
perform over 500,000 jobs nationally as either a marker, packer or sorter. (AR at

“In Social Security cases, the ALJ has a special duty to fully and fairly deve
record.” Brown v. Heckler, 713 F.2d 441, 443 (9th Cir. 198®e als@sarcia v Comm’r
of Soc. Se¢.768 F.3d 925, 930 (9th Cir. 201 €elaya 332 F.3cat 1183 In doing so, a

10
3:17cv-02018H-JLB

Urs
{
ied ol

e

re

FC

69.)
op the




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

ALJ may properly relyon a vocational exped testimonyas to available jobs in t
economy given in response to a hypothetical posed by the‘ediniain[ing] all of the
limitations . . . supported by substantial evidence in the rec@dyliss v. Barnhart427
F.3d 1211, 1217 (9tRir. 2005) (“A [vocational expert]'s recognized expertise proy

the necessary foundation for his or her testimofyus, no additional foundation
required”).

Here,there was nonaterialambiguity in the record and the ALJ properly relieq

] on

the VE's testimony The ALJ was justified in relying on the VE’s assessment of avallable

jobspartly becausehe hypothetical included all of the limitations the ALJ found crec
and substantially supported by the recof{@ompareAR at 6869, with AR at 32, 36
Additionally, the VE hacconsiderablexperience in his field(SeeAR at 73) Therefore
the ALJ discharged his duty to fully and fairly develop the rec&eeBayliss 427 F.3(
at 1217.

Accordingly, the Court denies Plaintiff's motion for summary judgment aadtgr

Defendant’s motion for summary judgmemt this ground becausiee ALJ properly ried
on the VE's testimony anithe Defendantarried itsburden at step five.
CONCLUSION

For the reasons outlined in this Order, the Court concludes the followir

substantial evidence supports the ALJ’'s RFC determination; (2) the ALJ properly &
Plaintiff's subjective testimony; and (3) the ALJ properly relied on the VE at stej

Accordingly, the Court denies Plaintiff's ation for summary judgment angrants

Defendant’s crosmotion for summary judgment, affirming thd_Xs decisionand th¢
SSAs final decision The Clerk of the Court is directed to enter judgment in fav
Defendant.

IT IS SO ORDERED.
DATED: July 25 2018 }

UNITED STATES DISTRICT COURT
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