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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ARLEEN Y. QUIAMBAO,

Case Nol1l7<v-02305BAS-RBB
Plaintiff, ORDER:
(1) GRANTING PLAINTIFF'S

v MOTION FOR SUMMARY
JUDGMENT (ECF No. 12);
NANCY A. BERRYHILL, Acting (2) RENVING THE - < cROSS

Commissioner of Soci&ecurity,

MOTION FOR SUMMARY
JUDGMENT (ECF No. 13);

Defendant. AND

(3) REMANDING ACTION FOR
FURTHER PROCEEDINGS

Plaintiff Arleen Quiambaoseeks judicial review of a final decision by

Acting Commissioner of Social SecurfCommissioner”)denying s applicatior

for disability insuranceédenefits under Title 1l of the Social Security Ad@ U.S.C|

bc. 16

the

88 401434. The Court has jurisdiction to review the Commissioner’s final dedision
pursuant to 42 U.S.C. § 405(qg).
Before the Court are Plaintiff’'s Motion for Summary Judgment (ECF Rp. 1

and the Commissioné& CrossMotion for Summary JudgmenECF No. B).

Plaintiff moves for summary judgment tme grounds that the Administrative Law
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Judge (“ALJ”) committed a reversible error lnycorrectly rejecting a treatin
physician’s medical opinion and improperly weighing a nonexamining physi

opinion. (Pl.’s Mot. 13:822.) Plaintiff requests that the Court remand bése fo

the payment of benefits or, alternatively, further administrative proceedifds

13:23-14:4) Conversely,the Commissionerargues that upholding the AL
decision is appropriate because the ALJ permissibly rejected the treating phy,
opinionandproperly relied on the nonexamining physiciae'stimony (Def.’s Mot.
3:21-4:5)

The Court finds these motiorae suitable for determination on the pag
submitted and without oral argumer8eeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(
For the reasons that follow, the Co@RANTS Plaintiff’'s Motion for Summan
JudgmentDENIES the Commissioné& CrossMotion for Summary Judgment, a
REMANDS this matter to thagencyfor further proceedings.

l. BACKGROUND
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Plaintiff alleges he became unable to work due to his disabling condmpns

June 1, 2013, when he was 47 yeads (Administrative Record (“AR”) 16467,
ECF No. 7) Prior toallegedlybecoming unable to work, Plaintiff worked as a s
metal mechanievhere hemanufactued repaied,and paineéd airplane parts. (A
195.) He started this position in 2005, destified that hestopped working in Apr
2013due tohishealth conditions. (AR 39.) Before that j&le workedas an aviatio
mechanic for the U.S. Navy for 20 year§AR 49, 188.) He wa&onorably
dischargedrom the militaryin 2004. (AR 49, 188.) Plaintiff has a 12th grg
education. AR 39.)

According to the administrative record and hearing testimony, Plaintiff s
from: lower and upper back pawith two millimeter degenerative disc disease af
5; neck pairwith mild multilateral degenerative disc disease ad@Brough C%/6;

left shoulder painleft thigh paindue to meralgia paresthetica resulting from

superficial femoral nerve entrapmgnght knee pairwith patellar chondromalagia
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obstructivesleep apneaobesity allergic rhinitis; bilateral hearing lossanxiety,
hypertensiopand hyperlipidemia (AR 22-23, 64, 15%65.)

Plaintiff had a benign parotid tumor surgically removed from his neck in,
and he underwent hyperhidrosis back surgery in 2001. (AR 3036 reporteq
experiencing allergy problentkat stated sometimeafter he joined the Navy(AR
27576.) Medical recordsndicate hewas diagnosed with and treated for bilat
hearing loss as early as August 2004, allergic rhinitis and hyperlipidemia as ¢
August 2005andhypertension as early as October 20{BR 291, 47475, 479.]
He reported experiencing right knee pain regularly startirfeeloruary2009. (AR
456-:58.) Plaintiffwas diagnosed with and treated for left thigh pain due to me
paresthetica no laténan May 2011, obstructive sleep apnea no later than July
and anxiety and obesity no later than September 2(AR.29596, 405, 438, 44
48.) An MRI conductedin June 2014 revealed two millimeter degenerative
diseasan Plaintiff's spineat L4-5. (AR 561.) Subsequentlyan MRIconductedn
March 2015 showed mild multilateral degenerative disc disedsis neck atC34
through C35/6. (AR 78694.)

Plaintiff receivedongoing medical care for his conditions frothe U.S
Department of Veterans AffaifsVA”) . As early as August 2005, the \&wardec

Plaintiff a serviceconnected disability rating of 3@ (AR 473.) At some point

between October 2013 and July 2014, PlaintNfAs disability rating was increas
to 70%. (AR 28889, 893.)

In addition, Plaintiff was examined and treated by physicians who
independent from the VA. Plaintiff received physical therapy from Silem8
Spine & Sport from September 2013 through April 2016, and was seen by D
Abu Khaled Tamimi there(AR 486, 673.)Dr. Glen Balfour, a neurologist and spi
cord injury specialist, began treating Plaintiff as early as January 2015. (AR
As of August 2016, Dr. Balfour was still treating Plaintiff. (AR 158dditionally,

Dr. Richard B. Mantelexamined Plaintffin early 2016. (AR 731B3.)
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Plaintiff filed an application for disability insurance benefits under Title |l of
the Social Security Ac(“*Act”) on November 13, 2013 (AR 16467.) The
application was denied on initial administrativeview and on reconsideration.
Plaintiff requested his claim be heard beforeAdd. (AR 20.) Plaintiff appeared
and testified at a hearing before ALJ Keith Dietterle on May 26, 2016Ldwell
Sparks, Jr.areviewing medical expert, and Victoria Rei, an impartial vocatipnal
expert, also testified(AR 64-68.)

At the hearing, Plaintiff testified thais physicahbilities are limited because
of his injuries. (AR 4863.) He statethat among other limitation$ie can sit, stand,
iff

is unable to perform work that requireserhead work; lifting more than 20 pounds;

and walk for only one hour at a time. (AR-48.) Dr. Sparks testified that Plaint

frequent extreme neck motion; exposure to extreme hot or cold; climbing ladders
ropes, or scafiids; working from unprotected heights; exposure to noisy
environments; or working with dangerous machinery. (AR 45, 65.)
In a decision dated July 11, 2016, the ALJ determined that Plaintiff was not
disabled under the meaning of the Act. (AR 30.) Plaintiff's redioeseview was
denied by the Appeals Counch September 25, 201imhaking the ALJ’s decisign

the final decision of the CommissionefAR 1-4.) Plaintiff now seeks judicia
review. (Compl., ECF No. 1.)
II. LEGAL STANDARD
Under 42 U.S.C8 405(g),an applicant for social security disability benefits
may seek judicial review of a final decision of the Commissioner in federal district
court. “As with other agency decisions, federal court review of social security
determinations is limited.Treichler v. Connmir of Soc Sec. Admin 775 F.3d 1090,
1098 (9th Cir. 2014). The court “must independently determine whether |the
Commissioner’s decision is (1) free of legal error and (2) is supported by substantic
evidence.” Bruce v. Astrug557 F.3d 1113, 1115 (9th Cir. 2009) (quotivigore v

Comm’r, Soc. Sec. Admjir278 F.3d 920, 924 (9th Cir. 2002)federal courts wi
-4 -
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uphold the Commissioner’s disability determination “unless it contains legal e
IS not supported by substantial evidenc&arrison v. Colvin 759 F.3d 995, 10(
(9th Cir. 2014) (citingStout v. Comm’r, Soc. Sec. Adm#b4 F.3d 1050, 1052 (9
Cir. 2006)).

“Substantial evidence’ means more than a mere scintilla, but less
preponderance; it is such relevant evidence as a reasonable person might
adequate to support a conclusiohihgenfelter v. Astrues04 F.3d 1028, 1035 (9
Cir. 2007). In reviewing whether the Commissioner@ecisionis supported b
substantial evidence, the coutust consider the record as a whole, “weighing
the evidence that supports and the evidence that detracts from the Commig
conclusion.” Id. at 1035 (quotingReddickv. Chater 157 F.3d 715, 720 (9tGir.
1998)). “Where evidence is susceptible to more than one rational interpretati
ALJ’s decision should be upheld.Ryan v. Comm’r of Soc. Sg628 F.3d 1194

1198 (9th Cir. 2008) (internal quotation marks and citation omitteld)vever, the
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court “review[s] only the reasons provided by the ALJ in the disability determination

and may not affirm the ALJ on a ground upon which he did not réwairison, 759
F.3d at 1010 (citation omitted).
lll.  ADMINISTRATIVE DECISION

A.  Standard for Determining Disability

The Act defines “disability” as the “inability to engage in any substa
gainful activity by reason of any medically determinable physical or m
impairment which . . . has lasted or can be expected to last for a continuous p
not less than 12 montfis42 U.S.C8423(d)(1)(A). Under theAct's implementing

regulationsthe Commissioner applies five-step sequential evaluation proces

determine whetheain applicant for benefitgualifies as disabledSee20 C.F.R. §

404.1520(a)(4).“The burden bproof is on the claimant at steps one through f

but shifts to the Commissioner at step fivdtay v. Comm’r of Soc. Sec. Adm

554 F.3d 1219, 1222 (9th Cir. 2009).
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At step one, théALJ must determinevhether the claimant is engageq i
“substantibgainful activity.”! 20 C.F.R. § 404.1520(a)(4)(i)f so, the claimant |s
not disabled.If not, the ALJ proceeds to step two.

At step two, the ALJ must determindaether the claimant Ba severe medigal

impairmeng or combination of impairmentthat meets the duration requirement in

the regulations 20 C.F.R.8 404.1520(a)(4)(ii). If the claimant's impairment or

combinatiorof impairments isiot severegr does not meet the duration requiremnent,

the claimant is not disabledf the impairmentis severe, the analysis proceeds to

step three.

At step three, the ALJ musdetermine whether the severity of the claimant’s

impairment or combination of impairmenmtgeets omedicallyequals theseverity of

an impairment listed in the Act's implementimggulationss 20 C.F.R.§

404.1520(a)(4)(iii). If so, the claimant iglisabled. If not, the analysis proceeds to

step four.

At step four, the ALJ mustetermine whether thelaimant's residua
functional capacity (“RFC3-that is, the moshe can dodespite higphysical and
mental limitations—is sufficientfor the claimant to perform hzast relevant work.
20 C.F.R.8 404.1520(a)(4)(iv).The ALJ assesses the RFC basedlbmelevant
evidence in the recordd. §416.945(a(1), (a)(3) If the claimantcan perform s

past relevant work, he is not disabled. If,ribe analysis proceeds to the fifth and

final step

At step five, the Commissioner bears the burden of proving that the claiman

can perfornmotherwork that exists irsignificant rumbersin the national economy,

taking intoaccountthe claimant’'s RFC, age, education, and work experie@6e.

1 “Substantial gainful activityis work activity that (1) involves significant physical or mental
duties and (2) is performed for pay or profit. 20 C.F.R. § 404.1510.

2 Therelevantimpairments are listed at 20 C.F.R. part 404, subpart P, appendix 1.
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C.F.R.8 404.1560(c)(%)J2); see als®0 C.F.R. § 404.1520(g)(1)rhe ALJ usually
mees this burden through the testimony &fvocational expertwho assessethe
employment potential of a hypothetical individwath all of the claimant’s physic;i
and mental limitationthat aresupported by the recordHill v. Astrug 698 F.3d 1153
1162 (9th Cir. 2012) (citations omitted)f the claimant is ablg¢o perform othe
available work, he is not disablel the claimant cannot make an adjustment to ¢
work, he is disabled20 C.F.R8 404.1520(a)(4)(iv).

B. The ALJ’s Disability Determination

On July 11, 2016the ALJ issued a written decision camding that Plaintif]
was not disabled within the meaning of #t, and therefore not entitled to bene]
(AR 30.) The ALJ followed the fivstep evaluation procedure to determine whe
Plaintiff is disabled pursuant to the Act. At step one, the ALJ found Plaintiff h
engaged in substantial gainful activity since June 1, 2013, the alleged onset
his disability. (AR 22.)
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At step two, the ALJ concluded that Plaintiff has severe impairments as define
by the Act. AR 22) The ALJ found that Plaintiff has obstructive sleep apnea,

bilateral hearing loss, left thigh pain due to meralgia paresthdaganerative dis
disease of the lumbar and cervical spine, right knee patellar cimoaldma, an
obesity. (d.) He determined that those impairments are severe as they “mo
minimally limit his basic work activities” and have lasted longer than 12 mc
(Id.) However, in consideration of the record and Plaintiff's testimorg,AhJ
deemed that Plaintiff's hypertension, hyperlipidemia, and allergic rhinitis are {
with medication. Id.) As such, the ALJ concluded that these conditions “have
a minimal effect on [Plaintiff] that they would not be expected to intevite[his]
ability to work irrespective of age, education, or work experience.” (ARXP The
ALJ consequently found that these conditions are nonsevierg. Lastly, the AL
concluded that Plaintiff’'s anxietidoes not cause more than minimal laibn [on

111
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Plaintiff's] ability to perform basic mental work activities and is there
nonsevere.”(AR 23.)

At step three, the ALJ concluded that Plaintiff's impairments, alone &g
combination, did not meet or medically equal the severity of the impairmentg
in the regulations. (AR 24.)

fore

INnd in

b listec

At step four, the ALJ found that Plaintiff has the RFC to perform “light work”

as defined in theocial security regulations with the following limitations:

The claimantan sit six hours in an eighbur day and stand/walk six
hours in an eighhour day. She[sic] can occasionally lift 20 pounds
and frequently lift 10 poundsShe[sic] can occasionally climb stairs,
balance, stoop, kneel, crouch, and cral¥e claimantan never climb
ladders, ropes, or scaffoldShe[sic] can never performwerhead work

or work requiringfrequenly [sic] neck movement. She [sic] must
avoid unprotected heights, dangerous or fast moving machinery, and
extreme temperature3he claimant must avoid concentrated exposure
to noises, dust, fumes, and gasses.

(AR 24.) To make ths finding, the ALJ summazed Plaintiff's medical recordmd
noteddiagnoses, testspmplains, and treatments(AR 25-27.)

Next, the ALJ evaluated the medical opinion evidence within the record,

27-28.) First, he gave “great weight” to the testimonyofexaminingeviewing
physicianDr. Sparks. The ALJ determined that Dr. Sparks’ findings are cons
with his own assessment of Plaintiff's RFC and are also supported by thg
medical impairments and reports regarding Plaintiff's hedoag, degeneration

the lumbar and cervical spine, and pain in his left thighragid knee. (AR 27
Secondthe ALJ gave little weight to the opinions of state agency medical cons
Drs. John Vorhies, Jr., and G. Lockield.Y He concludedhat the consultant
opiniors that Plaintiff had no exertional limitations but some postural
environmental limitations ware inconsistent with the record, in particular

“objective evidence” of degeneration of Plaintiff's lumbar and cervical side.

111
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The ALJfurthermoreaddressed the opinions of Drs. Balfour and Man{élR

27.) Here the Court notes that the ALJMgitten evaluatiorconfusinglycomingles

these two opinions as follows:

The undersigned has also considered the apsrnid Glen Balfour, and
Richard B. Mantell, M.D., who completed a functional assessment of
the claimant and opined that he could perform work at less than the
sedentary exertional level with additional postural and other
limitations.  (Exhibits 15F; and F$10-12). His findings are
inconsistentvith the medical record of evidence, which suggests great
improvement of the claimant’'s condition with the help of physical
therapy, and recent examinations that show full strength, stability and
range of motion in the claimant’s spine and knees. (Exhibits 5F/6; and
19F/27, 32). Additionally, the objective testing revealed mild changes
that did not require additional surgery or cause changes to his gait.
(Exhibit 5F). Accordingly, the undersigned gives his opinion
little weight.

(AR 27.)

As seen above, the ALJ'decision addressethe separateindepender
opiniors of Drs. Balfour and Mantelsimultaneously as on€AR 27.) In addition tq
the ALJ’s statements, th_J’s citations to the record fail to provide clarity. In
first sentence, the ALJ's e& to both physiciansopinions in the record (Id.)
However, the subsequent record citations all refer to documents authored |
medical providers(ld.) Thus, tre ALJ’s statementsind citationdail to distinguish
whichof his conclusios correlatego which physiciats opinion (Id.) The resulting
ambiguity effectively forces the Court to speculate as to the ALJ’s overall meg
Hence, his imprecise discussion impedes the Court from completing mean
judicial review of the ALJ’'s analysiand falls short of Ninth Circuit standar
“[A]lthough we will not fault the agency merely for explaining its decision with
than ideal clarity, w still demand that the agency set forth the reasoning beh
decisions in a way that allows for meaningful revieBrown-Hunter v. Colvin 806

F.3d 487, 492 (9th Cir. 2015) (citation and quotation omitted).
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Nevertheless, he parties assume that th&lLJ gave little weight to Dr.
Balfour's opinion (AR 27 Pl.’s Mot. 1124-12:3; Def.'s Mot. 3:214:2.) The
Commissioner also assugtlat the ALJ gave little weight to Dr. Mantslbpinion
(Def.’s Mot.6:26-7:2.) Plaintiff doesnot address the ALJ’s mention of Dr. Mant
but citesto Dr. Mantell’s opinion to support his argumen(iBl.’s Mot. 9:416, 12:10
18.) Although theALJ’s decisionlacks clarity, the Court will adopt ¢lassumptio
that the ALJ gave little weight to both Dr. Balfour's and Dr. Mantedfsnionsto
resolvethe parties’ opposing claims

Next, the ALJfound Plaintiff's disability ratings fronthe VA to be of “little
probative value.” (AR 2-28.) Hestaed that when determining thiating, the VA
doesnot adhere to th&€SA’s evaluation procedurdsr determining if a claimant
disabled. (AR 28.) Specifically, the ALJ noted that e does not determine
individual’'s RFC or if the individual is able to perform his past relevant work or
work that exists in significant numbers in the national econoftd;) As such, th
ALJ gave Plaintiff'sVA disability ratings “little weight.” id.)

Lastly, the ALJassessed Plaintiff's credibility, finding

[Plaintiff’'s] medically determinable impairmencould reasonably be

expected to cause the alleged symptoms; however, the claimant's

statements concerning the intensity, persistence, and limiting effects of

these symptoms are not entirely consistent with the medical evidence
and other evidence in thecord. . . .

(AR 28) The ALJ stated that Plaintiff claimed thatWwas unable tevork becaus
he could not perform heavy lifting be exposed to chemicaldd.) The ALJ notec
these claims were inconsistent with Plaintiff’'s assertions that he appligth$aha
he did not think he could perform with such limitationkl.)( The ALJ also pointe
to reports that Plaintiff's condition improved with physical therapy and th
maintained full strength and range of motion in his spine and kr{leks The ALJ
cited theVA’s 2015finding that Plaintiff'sknee and lower legonditions did ng

impact his ability to perform any occupational task. (283 1030.)
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At the conclusion of step fouthe ALJdeterminedthat Plaintiff could no
perform his past relevant work as a sheet metal mechanic or an assembler|instal
for aircraft. (AR 2829.) Hebasedhis decisioron Plaintff's RFC and the testimony
of thevocational expert, who considered the impact of Plaintiff's limitatiqich)

Lastly at step five, the ALJ concled that Plaintiff could perform jobs that
exist in significant numbers in the national econopwysuant to 20 C.F.R.|8§
404.1569(a) (AR 29.) He stated that Plaintiff did not have the RFC to perform the

full rangeof exertional demands dight work. (d.) Considering Plaintiff's ag

12

education, work experience, and RFC, the ALJ agreedthatitocational expert’s
determination that Plaintiff could perform tknork requirements of an inspectpr,
ticket taker, and markerAR 2930.)

Based on his conclusions for each of the five steps of the evaluation procedur:
the ALJ ultimately determined that Plaintiff is not disabled. (AR 30.)
IV. DISCUSSION

Plaintiff challenges the ALJ’s decision on two groundsst, he argues that
the ALJ committed legal error when he failed to sufficiently justifgaising the
opinion of Plaintiff's treating neurologist, Dr. Balfour. (Pl.’'s Mot. 11P25)
Second, Plaintiff argues that the ALJ impropereighed the testimony pf
nonexamining medical expert Dr. Spark$d.Y The Commissionezontendshe ALJ
properly justifieddismissingDr. Balfour’s opinion.(Def.’s Mot.4:3-5.) In addition
the Court will determine whethéhe ALJ erredin disregarthg the opinion of
Plaintiff’'s examining physician, Dr. Mantell, as well as #&’s disability rating
Lastly, if there is error, Plaintiff asserts that the Court should reverse the |ALJ’s
decision and order benefits to be paid. (Pl.’s Mot.-#4)1The Court will examing
each issue in turn.
111
111

111
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A.  Treating Specialist Dr. Balfour
1. Legal Standard for Treating Physicians

The Act’'s regulations distinguish among the opinions of three typ
physicians: “(1) those who treat the claimant (treating physicians); (2) thos
examine but do not treat the claimant (examining physicians); and (3) thog
neither examine nor treat the claimant (nonexamining physiciartidplohan v
Massanarj 246 F.3d 1195, 12602 (9th Cir. 2001)alteration omtied) (quoting
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995))s a general rule, the opinion
a treating doctor is entitled to greater weight than the opinion of doctors who
treat the claimantLester 81 F.3d at 830 (citation omitted)I' he rationale for giving

greater weight to a treating physician’s opinion is that he is employed to cure

a greater opportunity to know and observe the patient as an individs@idgue V.

Bowen 812 F.2d 1226, 1230 (9th Cir. 1987) (citation thea).

The degree of deference afforded to a treating source’s opinion depend
upon whether, and to what extent, that opinion is contradi&éakating physician’
opinion is given “controlling weight” if it is “welsupported by medically accajie
clinical and laboratory techniques” and is “not inconsistent with the other subg
evidence in [the] case record20 C.F.R. § 404.1527(c)(2)5uch opinions may [
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rejected “only for ‘clear and convincing’ reasons supported by substantiahegide

in the record.”Orn v. Astrue495 F.3d 625, 632 (9th Cir. 2007) (quotingster 81
F.3d at 830).
When a treating physician’s opinion is contradicted, this “means only th

opinion is not entitled to ‘controlling weight,” not that the opinidmowd bg

rejected.” Orn, 495 F.3d at 632 (quoting Social Security RulingZ6at 4 (Cumn.

Ed. 1996). To determine the amount of deference owed, the opinion mi
weighed using the six factors outlined in 20 C.F.R. § 404.1527{®)2) Thes:¢
factorsinclude the length of the treatment relationship and frequency of examil

the extent to which the opinion is supported by medical signs and laboratory fi
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the consistency of the opinion with the record as a whole, and whether or
treatingsource is a specialist regarding the issue in questtniln many cases,

treating source’s medical opinion will be entitled to the greatest weight and

be adopted, even if it dog®t meet the test for controlling weight.Ghanim v|

Colvin, 763 F.3d 1154, 1161 (9th Cir. 2014) (quotdm, 495 F.3d at 361).

In cases where a treating doctor’s opinion is contradicted, an ALJ’s re]
of that opinion may only be upheld if it contains “specific and legitimate reaso
are supported by substantial evidence” in the rec8e Burrell v. Colvin775 F.3¢
1133, 1140 (9th Cir. 2014) (quotimgpayliss v. Barnhart427 F.3d 1211, 1216 (9
Cir. 2005)). “The ALJ can meet this burden by setting out a detailed and tho
summary of the facts ancbnflicting clinical evidence, stating his interpreta
thereof, and making findings.Trevizq 862 F.3d at 997 (quotingagallanes 881
F.2d at 751). “The ALJ must do more thaffer hisconclusions.He must set fort
his own interpretations and eapt why they, rather than the doctors’, are corrq
Reddick 157 F.3d at 725. “[A]n ALJ errs when he rejects a medical opini
assigns it little weight while doing nothing more than ignoring it, risgewithout
explanation that another medical opinion is more persuasive, or criticizing
boilerplate language that fails to offer a substantive basis for his conclt
Garrison, 759 F.3d at 10123.

2. Dr. Balfour’s Opinion

Dr. Balfour, a neurologist and spinal cord injury specialist, began trg
Plaintiff as early as January 2015. (AR 748.) AccordingDto Balfour’'s
examination notes dated January through October 2015, Plaintiff reg
complained of back pain, left shoulder pain, peroneal neuropathy, neck
headaches, and right knee pain. (AR-7839 During these examinations,
Balfour diagnosed Plaintiff with lumbosacral radiculopathy, osteoarthritis i
knees, a left rotator cuff injury, thoracic spineuropathy, and left peroneal &

femoral neuropathy. (AR 751, 754, 759, 762, 766, 769.)
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While treating Plaintiff, Dr. Balfour performed and ordered multiple obje
medical tests. These tests yielded both normal and abnormal results. On F
27, 2015, Dr. Balfour performedan EMG and Nerve Conduction Studies
Plaintiff's lower extremities (AR 77376.) The studyyielded normal results(ld.)
In March 2015, severalrays were performed. -Kays of Plaintiff's knees shows

unremarkable resid. (AR 77782.) However, an-xay of Plaintiff's cervical spine

showed straightening of the cervical lordosis and restricted range of motion.

786-89.) Also, an xray of Plaintiff's lumbar spine showed restricted range of mg
anterior inferiorendplate osteophyte at L3, and anterior superior endplate oste
at L4. (AR 78385.) Next, a June 26, 2015 magnetic resonance imaging
(“MRI”) of Plaintiff’'s brain presented normal results. (AR 790.) On the same
an MRI of Plaintiff's cervical spine showed multilevel mild degenerative chz:
greatest along the left side at -@3disc protrusions at CB, no spinal cor

abnormalities, and mild foraminal narrowing at-€and C56 due to uncovertebr

ctive
Februe

of

~d

(AF
tion,

ophyt
study
date,
ANges
d

al

osteophytes and facet arthropathy. (A3R-92.) Lastly, an October 10, 2015 MRI

of Plaintiff's lumbar spine showed a two millimeter brdzased posterior

disk/endplate osteophyte complex atlL3 level, indenting the anterior aspect of
thecal sac. (AR 793.)

In two letters dated April 12015, Dr. Balfour stated that Plaintiff's medi
conditions “severely compromised his ability to perform his job detal Sheel
Worker Mechanic.” (AR 7181.) According to these letters, Plaintiff's “severe r
knee pain” prevented him from kneeling for any extended period of tirk)
Plaintiff was “not able to perform short periods of standing, kneeling, crous
stooping and working in strained and awkward positions.” (AR 720.) He w3
unable to maintain neck, shoulder, and low back postures for more than 30
because of severe pain; these posture restrictions limited his ability to work ov
for more than one hourld() Plaintiff's neck pain caused “severe daily headacl

which compromised his ability to function at work. (AR 718.) “His left perg
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neuropathy and left femoral neuropathy are aggravated by standing and mai
body positions.” Id.) In addition, his left rotator cuff injury made it very diffic

for him to lift more than 35 pounds, as well as grab, hold, and climb ladders.

71821.) Plaintiff's thoracic radiculopathy was aggravated by performing sal
grinding, lifting, or “certain positional maneuvers.” (AR 718.) Because oldep
apnea and allergy rhinitis, he was unable to work with hazardous materialg
720.) Furthermore, Plaintiff had a diminished ability to be alert and oriented
depression and sleep disorderkl.)( Dr. Balfour concluded that he expected a
Plaintiff’'s medical conditions “to last for several yearsnite of medical therapy
(AR 718.)
3.  ALJ's Rejection of Dr. Balfour’s Opinion

As the Court explained aboveagtALJpresumablgave Dr. Balfour’s opinio
little weight. SeeAR 27.) He stated that Dr. Balfour’s opinions were inconsi
with themedical record in two respectsld.] The Courtagrees thaat least so
medical evidence in the record contradicts Dr. Balfour’s opinion. As such, thi
will apply the “specific and legitimateeasonstandard to the ALJ’s rejection of I
Balfour’s opinion. See Burrell 775 F.3d at 1140.

I. Reported Improvement, Strength, and Range of Motio

First, the ALJ asserted Dr. Balfour’s opinion contradicted Plaintiff's reg
improvement with physical therapy, as well as recent examinations showi
strength, stability, and range of motion in Plaintiff's spine and kne&R.27.) For|
this claim, the ALJ cited the initial medical evaluation completed by Plair
physical therapy providem September 25, 20131d() He additionally cited a V/
Compensation and Pension Examination Report dated March 14, 2016. (

The physical therapy report notes that Plaintiff was seen for pain in |
shoulder, left thigh, and lower back. (AR 488.) It indicates that Plaint
maintained full strerty, normal gait, and full range of motion in his left shoulder

spine. (AR 487.) However, the same report further notes he had st

—15—
17cv2305

ntainir
ult
(AR
nding,
S

5. (AF
due tc
| of

n
stent
e

Cour
Dr.

o
prte

ng ful

tiff's
N

is left
ff
and

ffness




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

discomfort, tenderness, and muscle spasm in his shoulder. L{kewise, it state
that Plaintiff had tenderness and stiffness in his lusdmral spingand tendernes
and muscle spasm in his left thighd.)

The 2016 VA examination report consists of Disability Ben
Questionnaires that evaluate Plaintiff's neck, back, knees, and lower lagarm
(AR 90835.) The ALJ cited only two pages of the knee and lower leg questior
The referenced pages indicate that Plaintiff maintained normal range of motio
left knee and had no instability in his right knee. (AR 920, 924.) Yet the re#
28-page report also includes the following findings: abnormal range of motion
spine and neck; arthritis in his right knee and neck; mild difficulty with turnin
neck; and difficulty walking, standing, bending, lifting, and carrying due tegins
and knee conditions. (AR 911, 917, 928,30 935.) The report states that th
conditions contribute to functional loss as well as impact Plaintiff's ability to
and perform occupational taskAR 911, 917, 928, 9361

. Surgery Recommenations and Normal Gait

Second, the ALdeemed thaDr. Balfour’s opinion was inconsistent with {
absence of recommendations for Plaintiff to undergo additional surgery and
that Plaintiff’'s conditions did not impact his gait. (AR 27.) The ALJ’s decision
Plaintiff’'s physical therapy reports dated September 25, 2013 through May 2¢
for this claim. (AR 27, 48503.) In accordance with the ALJ’s assertions, t
reports note that during this 2013 to 2014 time peRtaintiff's gait remained withi
normal limits (Id.)) These reportsalso do not mention that Plaintiff w
recommended surgeryld() Further these records report that Plaintiff indicated
his symptoms significantly improved over the course of physical therapy tres
(Id.) However, these reports note that while Plaintiffs symptoms repo

improved, at the same time he described ongoing pain in his right knee, back

efits
d
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shoulder, as well as some pain in his neck and left thigh. (AR 489, 492, 495, 49¢

501.)
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4.  Analysis of ALJ's Rejection of Dr. Balfour’s Opinion

The Court finds that the ALJ failed to meet his burden of providing specific
and legitimate reasons supported by substantial evidence to discount Dr. Balfour
opinion. Conceivably, the ALJ may have been justified in not giving “controlling
weight' to Dr. Balfour’s opinion.Overall,howeverthe ALJ’s reasongor giving the
opinion of a treating medical specialist “little weight” instead of tjreatest weigfit
werelegally insufficientfor two reasons (AR 27.)

First, the ALJ based hisleterminationthat Dr. Balfour’s opinion was
inconsistent on conclusory references to narrow selections from the record. The Al
may not chernypick the record to support his disability determinatigart v. Colvin
758 F.3d 850, 859 (7th Cir. 2014)enton v. Astruge596 F.3d 419, 425 (7th Cir.
2010) (“An ALJ has the obligation to consider all relevant medical evidende and
cannot simply cherrpick facts that support a finding of nalisability whilg
ignoring evidence that points to a disability finding.”). Moreover, thd fay not
rely upon insufficient evidence of alleged inconsisiesas the basis for rejecting jan
examining physician’s opiniorSee Nguyen v. Chatell00 F.3d 1462, 1465 (9th Cir.
1996) (“Where the purported existence of an inconsistency is squarely contradicte
by the record, it may not serve as the basis for the rejection of an examinin
physician’s conclusions.”).

Here, the AlLJselectedbrief segments from the medical records he cjted,
ignoring the record as a whole. In doing so, he failed to recognize the vyariou
consistencies between Dr. Balfour’s opinion and other medical records. The AL.
ignored thatDr. Balfour’s opinionas well asPlaintiff's physical therapy and VA
records all reported that Plaintiff had difficulty withoving his neck, walking,
bending, standing, lifting, and carrying. He overlooked that both squrces
independently documented Plaintiff's ongoing complaints of persistent back| neck
left shoulder, left thigh, and right knee pairSee Nguyenl100 F.3d atl465.

Moreover, the ALJ did not address Plaintiff's more recent physical therapy| note:

- 17 —
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when evaluating Dr. Balfour’'s opinion. Physical therapy records from early
indicate that Plaintiff experienced ongoing pain and had a 50% to 70% dect
therange of motion of his left shoulder. (AR 683.) Further, by relying on on
theseexcerpts the ALJ failed to provide a “detailed and thorough summary g
facts and conflicting clinical evidence” or “a substantive basis for his conclus
See Tevizq 862 F.3d at 997 (quotinlylagallanes 881 F.2d at 751)seealso
Garrison, 759 F.3d at 10123.

Furthermore, the ALJ’s brief reference to the fact that additional surge
not recommended for Plaintiff similarly fails to give meaningful corrsitilen to al
relevant medical evidence. As such, this reasoning is likewise insufficient tt
Dr. Balfour’s opinion. SeeKager v. Astrug256 F. App’x 919, 928dth Cir. 2007
(finding that an ALJ’s reasoning for rejecting physicians’ opinaimsuta diagnosi
“simply by observing that no measures, such as surgery, were undertakg

insufficient because”[t] his reasoning lacks the specificity required ‘to allo

reviewing court to confirm that the [evidence] was rejected on permissiblady

and not arbitrarily.”(quotingBenton ex rel. Benton v. Barnha@81 F.3d 1030, 104
(9th Cir. 2003))).As a result of relying on bareferences texcerptgrom the recorg
the ALJ erretbecauséis dismissal of Dr. Balfour’s opinion did not contain speq
and legitimate reasons supported by substantial evidence.

To substantiate the ALJ’s finding that Dr. Balfour’s opinion was contrag
by other medical evidence, the Commissiopeints to a substantial number
physical therapy records dagirirom May 2014 through April 2016. (Def.'s M
4:4-6:26; AR 673717.) The Commissiondists multiple instances in these recg
that indicate that Plaintiff's impairments significantly improved with phys
therapy and that Plaintiff exhibited full range of motion, full strength, and ng
gait. (d.) But like the ALJ’s decisiorthe Commssionets support only consists
more cherrypicked selections from the record to endorse a finding that Plair

not disabled.The Commissiondikewise ignores the reports of Plaintiff's ongoir
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complaints of pain and limited range of motion in his shoutetained in the
records she cited. As such, the Commissioner’s similarly incomplete portrayal of th
record does not compensate for the shortcomings of the ALJ’s decision.

Second, even if the ALJ had sufficiently established that Dr. Balfour’s opinion
wassubstantiallycontradicted by the record, he also failedlébermine the amount
of deference owed to the opinion of a treating physician in accordance with thg{ factol
established in 20 C.F.R. § 404.1527(c)@&). See Ghanim/63 F.3d at 1161 (“Eve
if a treating physiciars opinion is contradicted, the ALJ miagt simply disregard if.
The ALJ is required to consider the factors set otGrC.F.R. § 404.1527(c)®)

(6) in determining how much weight to afford the treating physisiamedical

L

n

opinion.”). The ALJ’s decision did not mention any of the followitige length o
Dr. Balfour’s treatment of Plaintiff, how frequently he examined Plaintiff;| the

consistency of Dr. Balfour’s opinion with the record as a whole; the extent to |which
his opinion is supported by medical signs and laboratory findings; or ouBa
medical specialty and how it related to Plaintiff’'s conditiorisherefore, the ALJ
committed legal error by failing teatisfy regulation requirements when weighing
the medicabpinion of treatingspecialistDr. Balfour.

B. Examining Physician Dr. Mantell

1. Legal Standard for Examining Physicians

While an examining physician is not entitled to the same degree of deferenc
as a treating physician, the ALJ may not simply reject an examining physjcian’s
opinion. Rather, the opinions of examining physisjaaven if contradicted by
another doctor, “can only be rejected for specific and legitimate reasons that ar
supported by substantial evidencééster 81 F.3d at 83@1; seealsoNguyen 10
F.3dat1465 An ALJerrs by failing toprovidevalid reasoning for discrediting the
opinion of an examining physician, particularly when a nonexamining physician’s
opinion is afforded greater weighBeeCain v. Barnhart 74 F. App’x 755, 756 (9th

Cir. 2003) Feskens v. Astu804 F. Supp. 2d 1105, 1115 (D. Or. 2011)

—-19-—
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2. Dr. Mantell’ s Opinion

Dr. Mantell examined Plaintiff during a twaay, 3.5hour functional capaci
evaluation. (AR 73B3.) He opined in an April 16, 2016 report that Plaintiff c(
perform work at the sedentary level with limitationsd.)( He restricted Plaintiff t¢
standing for no more than 10 minutes &ftothg no more than 15 pounds. (AR 73
According to Dr. Mantell’'s evaluation, Plaintiff did not meet the minimal phy
demands required to safely work as a sheet metal wolke). Dr. Mantellalsg
reported that Plaintiff “demonstrated poor quality of movement overall due t
limitations” and showed “[d]ecreased strength and endurance of both
extremities.” (AR 732.He noted that Plaintiff’'s lower back and knee pain “sevg
limits” squatting and climbing. Iq.)

Plaintiff asserts that Dr. Mantell's opinion supports Plaintiff’'s functional

work limitations. (Pl.’s Mot. 12:1018.) The Commissioner argues that Dr. Mant

opinion contradict$laintiff’'s treatment record. (Def.’s Mot. 7&) As such, the

Commissioner claims that Dr. Mantell’'s findingegarding Plaintiff's physica
limitations failto “rehabilitate” Dr. Balfour’s similar conclusionsld(7:6-7.)

3.  ALJ's Rejection of Dr. Mantell’'s Opinion

Becausehe ALJ indistinguishably evaluated the opinions of Drs. Balfour

y
puld

)
3.)
sical

D pain
uppe

2rely

and

ell’'s

and

Mantell together, the ALJ seemed to also give Dr. Mantell’s opinion little weight

based on allegeidconsistenieswith the medical record(SeeAR 27.) As with Dr.

Balfour’s opinion, the Court agrees that at least some medical evidence contradic

Dr. Mantell’'s opinion and thus the Court will apply the “specific and legitimate

reasons standard to the ALJ’s dismisddDr. Mantell's opinion. See LesteB1F.3d

at 83031; Cain, 74 F. Appx at 756 Feskens 804 F. Supp. 2d

at 1115
As with Dr. Balfour, the ALJ firstasserted DiMantell's opinion contradicte

Plaintiff's reported improvement with physical therapy, as well as r

d

ecent

examinations showing fuditrength, stability, and range of motion in Plaintiff's spine
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and knees. (AR 2¥ Healsocited theSeptembe2013physical therapy evaluatig
and the March 2019A Compensation and Pension Examination Repaod.) (

Second, the AL3tatedDr. Mantell s opinion was inconsistent with tleek of
any recommendations for Plaintiff to undergwore surgery and reports th
Plaintiff's conditions did not impact his gait. (AR 27.) The ALJ’'s decision
Plaintiff's physical therapy reports dated September 25, 2013 through May 28
(AR 27, 482503.)

4.  Analysis of ALJ's Rejection of Dr. Mantell’s Opinion
As with the ALJ’s rejection of Dr. Balfour’s opinion, the Court finds that

ALJ failed to provide specific and legitimate reasons supported by the req

at
cites
. 2014

the

tord 1

discredit Dr. Mantell’'s opinion. For the same reasons the Court explained abjove fc

Dr. Balfour’s opinion, the AL'$ conclusionthat Dr. Mantell’'sdeterminations wef

inconsistent with other medical documentatisiased on narrow cherry pickin
from the record. By ignoring the record as a whole, the ALJ failed to acknoy
the consistencies between Dr. Mantell’'s opinion s@plaratenedical sourcesHe
omittedthat both Dr. Mantell and other providerstedPlaintiff's reportsof pain in
his back,upper extremity, and kneeSee Nguyerl00 F.3d at 1465Furthermore
the ALJ compared Dr. Mantell’'s 2016 evaluation only with physical therapy rg
from 2013. The ALJ did not cite to Plaintiff's physical therapy nétes the sam
yearasDr. Mantell'sevaluation Yet, fhysical therapy records from early 2Cstéitsg
that Plaintiff complained ofontinuingpain and had a 50% to 70% decrease if
range of motion of his left shoulder(AR 67383.) In addition,the ALJ’s shor

reference to the fact that additional surgery was not recommended for Plaoksff

specificity. SeeKager, 256 F. App’xat 923 By only citing to narrow selectiof
from the record, the ALJ failed to weigh all of the medical evidemze failed tq
provide a thorough summary of the recosee Trevizo862 F.3d at 97 (quoting
Magallanes 881 F.2d at 751).Overall, the ALJ erred in rejecting Dr. Mante

111
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opinion by not substantiating hidecisionwith specific and legitimategeason
supported by the record.
C. Reviewing Physician Dr. Sparks
1. Legal Standard for Nonexamining, Reviewing Physicians

U)

Plaintiff also argues that the ALJ committed legal error by improperly

affording greater weight to the opinion of Dr. Sparks, a nonexamining tesifying

medical expert, over that of Dr. Balfour, Plaintiff's treating specialist, and

Mantell, Plaintiff’'s examining physiciar(Pl.’s Mot. 11:2412:5.) “As a general rulg,

more weight should be given to the opinion of a treating source dhthe bpiniomn

of doctors who do not treat the claimantGarrison, 759 F.3d at 1012 (quoting

Dr.

Lester 81 F.3d at 830):'When a nonexamining physician’s opinion contradicts an

examining physician’s opinion and the ALJ gives greater weight to the nonexamining

physician’s opinion, the ALJ must articulate her reasons for doingSee"Feskens

804 F. Supp. 2dt1115 (citingMorgan v. Comm’r of Soc. Sec. Adnié9 F.3d 595

60001 (9th Cir. 1999)).More specifically, an ALJ errs when he or she “accord[s]

greater weight to the opinion of a reramining, nortreating physician than to the

opinions of [a claimant’s] treating and examining physicians without provi

ding

‘specific’ and ‘legitimate’ reasons supported by ‘substantial evidence in the record

for doing so.” Cain, 74 F. App’x af756 (citingLester 81 F.3d at 83@31).
2. Dr. Sparks’ Opinion

Dr. Sparks is a notreating,nonexamining internist and endocrinologist who

reviewed Plaintiff's medical records for this case. (AR 63, 669.) He testiir
the administrativehearing that Plaintiff had the following medically determin
impairments: hypertension that is controlled by medication; hyperlipid

obstructive sleep apnea; allergic rhinitis; sensory neurcitgh bilateral hearin

ble

mia;

loss; left thigh pain due to meralgia paresthetica resulting from the superficial femore

nerve entrapment; low back pain with two millimeter degenerative disc diseas¢

5; right knee pain with patellar chrondromalacia; neck pain with mild multila
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degenerative disc disease atLthrough C3%/6; and obesity. (AR 64.) Dr. Sparks
then opined that Plaintiff should hawhe following work restrictions: can
occasionally lift 20 pounds and frequeritiy 10 poundsno use of ladders, ropes, or
scaffolding; no overhead work; no frequent extreme motion of the neck; no exposur
to extreme hot or cold; no exposure to noisy envirarimeo work from unprotected
heights; no work with dangerous machinery; and can stand, walk, and sit six hout
out of an eightour day. (AR 65.)
3.  ALJ's Acceptance of Dr. Sparks’ Opinion
The ALJ assigned “great weight” to Dr. Sparks’ opinion. (AR 27.) He justified
this consideration by stating that Dr. Sparks’ findings were “consistent” with his own
assessment of Plaintiff's RFC and are “supported by the listed medical impajrment
and reports that the claimant has decreased hearing sensitivity, dageradréhg
lumbar and cervical spine, and pain in his left thigh and right knée.)’ (
4.  Analysis of ALJ's Acceptance of Dr. Sparks’ Opinion
The Court finds the ALJ'slecisionlacks legal justification fogiving Dr.

Sparks’ opinion grdawveight, particularly over the little weight given Rdaintiff’s

treating andexamining physiciansAn ALJ’s statement that a physician’s opinjon
matches the ALJ’'s own conclusions is not a legitimate explanation for why that
physician’s opinion should be grantemre weight.See Ressler v. Berryhib87 F
App’x 560, 562 (9th Cir. 2017) (“The ALJ explained that he gave weight to the
medical opinions and medical evidence in the record ‘to the extent that they ar
consistent with this decisionSuch a standard is nowhere reflected in our casg law
and the ALJ’s application of it constitutes an error of law.”). Though thestdids
that Dr. Sparks’ opinion is supported by the listed medical impairments and some c
Plaintiff's medical conditions, he does not explain how or why said support is
significant. Therefore, thisonclusions also devoid of sufficient legal reasoning.
Moreover, the ALJ’'s assessment failed to justify why he favored Dr. Sparks’

opinion over the opinions of Dr. Balfour, a treating physicard Dr. Mantell, an

—23-
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examining physician. Dr. Sparks is a nonspecialist testifying physician who rey
Plaintiff's record. (AR 63%64.) He has never spoken to Plaintiff, examined hir
treated him. Ifl.) Contrary to Dr. Sparkdpinion Dr. Balfou determinedafter
repeatedly examining and treating Plaintiff that he is “not able to perform
periods of standing.” (AR 720.) In addition, Dr. MantEkemedhat Plaintiff coulc
perform work at the sedentary levahly with limitations. (AR 731-33.) After
completing a tweaday functional capacity evaluation of Plaintifir. Mantell
restricted Plaintiff to standing for no more than 10 minutedliftimay no more that
15 pounds.(ld.) These findingglirectly contradictDr. Sparks’conclusions (AR
65, 733.) By favoring Dr. Sparks, a reviewing physician, the ALJ went agair
law’s directive to generally give “more weight to the medical opinion of a sourc
has examined [the claimant] than to the medical opinion of a medical source V
not examined [the claimant].” 20 C.F.R. 8§ 404.1527(c)@¢; alsoGarrison, 759
F.3d at 1012. Therefore, he failed to provide legally sufficient reasons for giv
opinions of Drs. Balfour and Mantell little weight and for giving Dr. Sparks gr
and ultimately determative weight. Consequently, the ALJ committed legal ¢
when weighingDr. Sparks’ opinion.

D. VA Disability Determination

1. Legal Standard for VA Disability Determination

Furthermore the ALJ committed legal error by neglecting to qubdely
explain his dismisd of Plaintiff's VA disability rating ThoughPlaintiff fails to
identify thisissue it is properly before the Court due to the Couitidepender
burden to determine whether the Commissioner’s decision is free of legal&e
e.g, Bruce 557 F.3d at 1115Given thegreatweight accorded to a VA determinat
of disability by the Ninth Circuit and the ALJ’s conclusory rejection of Plain
VA rating, the Court will examine this issue.
111

111
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“[T]he ALJ must consider the VA's finding in reaching his decision and the

ALJ must ordinarily give great weight to a VA determination of disability¢Leod

v. Astrue 640 F.3d 881, 886 (9th Cir. 2011) (internal quotation marks omitted)

(quotingMcCarteyv. Massanari298 F.3d 1072, 1076 (9th Cir. 2002)). Given
requirement, the ALJ has a duty to inquire about the VA disability rating and i
evidence of the rating in the record to allow for proper evaluaesid. The Ninth
Circuit has foumn “great weighto beordinarily warrantetifor the VA ratingbecaus
of the“marked similarity between théederal disability programs of théA and thg
Social Security AdministratiofSSA”). See Luther v. BerryhjlB91 F.3d 872, 87
(9th Cir. 2018). However, a VA disability rating is not conclusivesoaal security
disability matter.See20 C.F.R8404.1504.“An ALJ may give less weight to a V|
rating if he gives persuasive, specific, valid reasons for doing so that are st

by the record.” Luther, 891 F.3dat 87677 (internal quotation marks omitte

(quoting Valentine v. Comm’r Soc. Sec. Admih74 F.3d 685, 695 (9Fh

Cir. 2009)).
2. VA Disability Rating
According to his medical records from the VA, Plaintiff was awarded a
disability rating by the VA as early as August 2005. (AR 473.) At some time bg
October 2013 and July 2014, the VA increased Plaintiff's disability rating to
(AR 288-89,893.) However, the record does not include Plaintiff's official VA ra
decision records issued by a VA regional office. Such records articulate thg
decision, reasons for decision, and evidence that supports its deciSles
Compensation Claims Process U.S. Department of Veterans Affai
https://lwww.benefits.va.gov/compensation/process.asp (last visited June 22,
3.  ALJ’s Rejection of VA Disability Determination
Here, the ALJasserted that the disability determination processes utilyz
the SSA and VAare “fundamentally different.” (AR 28.He pointed out that th

VA does not determine a claimant’'s RFQHe also noted that the VA does
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establishwhether the claimant is capable of performing his past relevant w
work that exiss in significant numbers in the national econontgl.) (Based on theg
differences, the ALJ found the VA's rating “is of little probative value” and ass
the VA’s assessments “little weight(ld.)
4.  Analysis of ALJ’s Rejection of VA Disability Rating

The Court finds the ALJ improperly rejected the VA’s disability determin
for Plaintiff. The ALJ’s rationalesconflict with the Ninth Circuits controlling
determination that there idmarked similarity” between the VA’'s and SS/
disability programs See Luther891 F.3d at 876McCartey 298 F.3d at 107
Thoughthe VA does not determine a claimant’s RFC or the jobs he is capg
performing, it does determine a claimant’s functional loss as well as the impac
conditionson his ability to work and perform occupational tasks. (AR 917, 928,
The ALJ did not articulate any further reasons based on the record for giv
VA’s disability assessment little weightThus he erred byfailing to providg
persuasive, specific, ird reasons for dismissing the VA'’s disability determinat
See Luther891 F.3d at 87G7.
V. Harmless Error Analysis

Having concludedhatthe ALJ erred in giving little weight to the opiniong
Drs. Balfour and Mante]lin giving favoringweight to Dr. Sparksand improperly
disregarding the VA’s determination of disabilithe Court must now determi
whetherthese errors werbarmless. “[Aln ALJ’'s error is harmless where it
‘inconsequential to the ultimate nondisability determimatioMolina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012) (quoti@grmickle 533 F.3d at 1162)ln assessin
whether an error is harmless, the court “look][s] at the record as a whole to de
whether the error alters the outcome of the cakk.”

Here, the ALJ’s errors were not harmless. The ALJ's RFC determiriatg
Plaintiff could perform light work with some limitations was effectively identic

that of Dr. Sparks. (AR 24, 65.) This finding directly contradi2ts Mantell’s
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determinatn that Plaintiff was only capable of sedentary work with limitations of

standing for no more than 10 minutes and lifting no more than 15 pounds. (AR 731

33.) The ALJ further ignored the VA’'s most recent determination Rkantiff’s
thoracolumbar spine, knee, and cervical spine conditions impacted his ability t
(AR 917, 928, 936.) Consequentlythe ALJ's RFC determination oversta
Plaintiff's capacity to work.SeeValenting 574 F.3cat 690 (“[A]Jn RFC that fails tg

take into account @laimant’s limitations is defective.”). This incorrect RFC

assessment, in turn, distorted the ALJ’s determination of whether Plaintiff
adjust to other work in the national economy. Consequently, the ALJ’s final d¢
on whether Plaintiff is disabled and entitled to benefits was tainted. According
Court finds the ALJ committed harmful legal error.
VI. Appropriate Remedy

Having determinedhat harmful legal error was committed, the Court n
decidethe appropriate remedyPlaintiff requests that the Court reverse and aw
benefits. (Pl. Mot. 14:8.) The Court finds that remanding the agencyor further
proceedings is theorrectcourse.

“[T]he proper course, except in rare circumstances, is to remand to the
for additional investigation or explanatiorBenecke v. Barnharg879 F.3d 587, 59
(9th Cir. 2004). This “ordinary remand rule” respects the Commissioner’s
developing the factual record, and helps guard against the displacen;
administrative judgment byglicial decree. See Treichler775 F.3d at 10990.
When an ALJ makes a legal error, but there are ambiguities or outstanding i
the record, the proper approach is to remand for further proceedings, not to a
“credit as true” rule.See idat 1105.

For this Court to depart from the ordinary remand rule and award b{
under the “credit as true” rule, three requirements must be Gaatison 759 F.3¢
at 101921. First, the court must determine that the ALJ committed legal erroj

as by failing to provide legally sufficient reasons for rejecting certain evig
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Dominguez v. Colvir808 F.3d 403, 407 (9th Cir. 2015). Second, if the court
such error, it must determine whether “the record has been fully develop
further administrative proceedings would serve no useful purpdsartison 759
F.3d at 1020. In making this determination, the court reviews the record as :
and asks whether there are conflicts, ambiguities, or gaps in the record si
essential factual issues have not been reso®echinguez808 F.3d at 407 (citatiq
omitted). Where there are outstanding issues that require resolution, the
appoach is to remand the case to the agency for further proceedagsreichler,
775 F.3d at 1101, 1105.

If the court determines that the record has been fully developed and th
no outstanding issues left to be resolved, the court lastly must consider whet
ALJ would be required to find the claimant disabled on remand” if the “imprg
discredited evidence were credited as truedminguez 808 F.3d at 407 (quotir
Garrison 759 F.3d at 1020). “If so, the district court may exercisdistsretion tc
remand the case for an award of benefitld.”"However, even when the requireme
of the credit as true rule are satisfied, district courts retain flexibility to rema
further proceedings when the record as a whole creates “serious doubt” as to
the claimant is disabledd. at 1021. “The touchstone for an award of benefits i
existence of a disability, not the agency’s legal err@rdéwnHunter v. Colvin 806
F.3d 487, 495 (9th Cir. 2015).

In this matter, the first “credit as true” requirement is met as thecdininitted
legal error byfailing to provide legally sufficient basfor graning little weight to
the opiniors of Plaintiff's treatingspecialisDr. Bafour and examining physician O
Mantell, weighing theopinion of nonexamining expert Dr. Sparksd discountin
the VA’s disability assessment

However,neither the second nor the third requirement of the “credit as
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rule is met. Here, the Court is not satisfied that the record has been fully @éelelop

or that further administrative proceedings would serve no useful purpast,. he
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admitted evidence lacks a complete record of the VA's disability i
determination. While the VA medical documents in the record provide
information regardindPlaintiff's disability rating, they do not articulate the reas
for the VA’s decision or the evidence supporting said decision. In particulg
record lacks evidence as to why the VA increased Plaintiff's disability rating

30% to 70%. $eeAR 28889, 473, 893.)Without the official VA rating decision

records, the ALJ was incapable of adequately considering and evaluating th
disability analysis. SeeMcLeod 640 F.3d at 886 (holding thatadequacy of th
record can inhibit proper evaluah of a plaintiff's VA disability rating. As such
the record has not been fully developed.

Moreover, as to the third “credit as true” requirement, it is unclear fro
record if the ALJ would be required to find Plaintiff disabled on remand
improperly discredited opinions of Drs. Balfour and Mantell were credited as
Dr. Balfour only directly addressed Plaintiff's functional capacity in two letters
April 2015. (AR 71821.) He stated in one of the letters that Plaintiff “is no¢ &
perform short periods of standing, kneeling, crouching, stoopingwamking in
strained and awkward positions.” (AR 720.) However, his statement did not §
what length of fne constituted a “short period.Moreover, this letter address
whether Plaintiff was capable of performing his most recent positiaslaet meta
worker, and neither of the two letters specifically addressed Plaintiff’s ability tg
any job at all. (AR 7121.) FurthermoreDr. Mantell concluded that Plaintiff w.
capable of sedentary work with limitations of standing for no more thanriies
and lifting no more than 15 pounds. (AR 7&33.) Yet, the ALJ did not ask t
vocational expert about the job availability for someone with the exact
limitations determined by Dr. Balfour or Dr. MantellheALJ did ask the vocation
expert about a hypothetical person of the same age, education level, an
experience as Plaintiff with the functional limitations that the Aduhd Plaintiff

had, except that person could only lift and carry a maximum of 10 pounds. (A
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The vocational expert testified that she could not cite any jobs that co
performed by such a person. (AR 68.) But these limitations are not identical t
providedby Plaintiff's discredited physiciansConsequently, there is not enot
information in the record to determine if the ALJ would be required to find PIz
disabled on remand if the opinions of Drs. MaraeltiBalfour were credéd as tru
and considered with the vocational expert’'s testimony.

Considering the ALJ’s errors in his evaluation of Dr. Balfour's and
Mantell's opinionsthe incomplete VA record, and the uncertainty about wheth
ALJ would be required to fin@laintiff disabled on remandhe record is not “frg
from conflicts, ambiguities, or gapsSeeTreichler, 775 F.3d at 1103Therefore

the requirements for the credistrue rule are not satisfied, and the Cowmilt not

depart from the ordinary remamule. Seeid. at 1105. Accordingly, the Court wii

remand for further proceedings.
VII. CONCLUSION

In light of the foregoing reasons, the ALJ erred scduntingthe opinions of

Drs. Balfour and Mantelicrediting the opinion of Dr. Sparkanddismissing th

lld b
0 thos
igh
AiNtiff

D

Dr.
or the

e

D

VA'’s disability assessment. The Court finds that the ALJ failed to provide “specific

and legitimate reasons that are supported by substantial evidence” etisisritq

disaeditthe opinions of Dr. Balfour, Plaintiff's treating specigliand Dr. Mantell
Plaintiff’'s examining physician, in favor of affording more weight to theniopi of
Dr. Sparksa nonexamining physicianSee Burrell v. Colvin775 F.3d 1133, 113
(9th Cir. 2014) (quotin@ayliss v. Barnhart427 F.3d 1211, 1216 (9Cir. 2005))
Cain v. Barnhart 74 Fed. App’x 755, 756 (9th Cir. 2003) (quotirgster 81 F.3d 4
830-31).

The Court also finds thaémanding for further proceedings is the approp
remedy Accordingly, the CourtGRANTS Plaintiff's Motion for Summay
Judgment (ECF No.2) and DENIES the Commissioner's Croddotion for

111
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Summary Judgment (ECF Nt3). Finally, the CourREMANDS this action fo
further proceedings consistent with this ordSee42 U.S.C. § 405(g).
IT IS SO ORDERED.

DATED: July 26, 2018

..'-I | p ) )
0/ iy | »..,}’.»V{’fr( )
Hon. Cynthia Bashant
United States District Judge
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