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londelez International, Inc.

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

PATRICK MCMORROW et al,

V.

MONDELEZ INTERNATIONAL,

INC.,

Plaintiffs, ORDER:

Defendant. WEIR.

[ECF Nos. 70, 87, 90

Do

Case Nol/-cv-232+BAS-JLB

(1) DENYING MOTION FOR
CLASS CERTIFICATION ;

(2) GRANTING MOTION TO
EXCLUDE EXPERT
TESTIMONY OF J.
MICHAEL DENNIS ; AND

(3) GRANTING MOTION TO
EXCLUDE EXPERT
TESTIMONY OF COLIN

Plaintiffs Patrick McMorrow, Marco Ohlin, and Melody DiGregobiong the

instant putative class action against Defenddodelez Global LLC.? Defendant

sells a line of belVita Breakfast Products and Plaintiff alldgy@slucts’ labels ar

misleading Plaintiffs now request this Court certify two class€Mot.,” ECF No.

! Mondelgz Global LLC was incorrectly sued as Mondel&z International, Inc.
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70-1) Defendanbpposes the Motion. (“Opp’n,” ECF N86.)?
The Court held oral argument on the motion on March 9,.2B680the reasor)s
detailedbelow, the CourDENIES Plainiffs’ Motion without prejudice
l. BACKGROUND
Mondeléz Global LLC (“MDLZ”) sells belVita Breakfast Products. The
Products come in four vaties: belVita “Crunchy’Biscuits, belVita “Soft Baked

Biscuits, belVita “Bites,” and belVita “Sandwiche#fiereinafter, “the Products).
(Second Amended Complaint, “SAC,” ECF No. 24, § 11Rlaintiffs allege the
following claims on the Products’ packagiagemisleading:

e “NUTRITIOUS SUSTAINED ENERGY”

e “NUTRITIOUS STEADY ENERGY ALL MORNING”

e “4 HOURS OF NUTRITIOUS STEADY ENERGY”

A} %4

e “We worked closely with nutritionists to design a new kind of breakfast

biscuit with energy for the morning. Energy that is nutritious and sustained.”

o “We worked closely with nutritionists to design belVita Breakistuits”

e “We all need energy to start the morning. We also need a delicious

wholesome breakfast. Baked with hearty whole grains, belVita Soft Baked

Breakfastiscuits are delicious, nutritious . . . .”
(Id. 919 128, 133138, 143 Plaintiffs allegethe Productslabels are misleading

becausethe Productsare not healthy and in fact “increase the risk of sefious

2 Six other motions are pending in this case, wherein the parties seek to exclogimities of the
other sidés experts. As relevant here, Defendant seeks to exclude Plaintiffs’ damagds,eRp
J. Michael Dennis and Colin Weir. (ECF Nos. 87, 90.) The Court finds in this order tin&ff13i
damages model, presented through Dennis and Weir, does not meabkurédne damage
attributable to their liability theorySeeComcast Corp. v. Behren869 U.S. 27, 3435 (2013)
(quotation omitted). It follows that Dennis’ and Weir's opinions and testinaoetherefore no

[72)

relevant. See Townsend v. Monster Bever@gep., 303 F. Supp. 3d 1010, 1024 (C.D. Cal. 2418)

(striking an expeis$ testimonyafter finding his survey resul&e irrelevant because the suryey
analysis “is untethered to Plaintiffs’ theory of liability). The Court theefGRANTS
Defendants’ motins to exclude the testimony of Dennis and Weir. (ECF Nos. 87, 90.)
The Court did not consider tingerits of theopinions or reports of thether expert whesses$
in analyzing the present Motion.
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diseases.” I¢. 1 129.) As detailed more in this Ordd?]aintiffs mainly take issue

with Defendant’s use of theord “nutritious” despite thamount of addedugar in
the Products. Seee.g.,id. 1 124.) Plaintiffs allege that consumption of Eneducts
“causes increased risk of CHD, stroke, and other morbidit@.”f(174.) Plaintiffg
allege the Products’ labeling violates California, New York, and &diamw.

Plaintiffs’ theory of damages is based on their contention that Defecalaciiarge

a higher price for the Products due to the allegedly misleading ldPlalstiffs seek

class certification ofhe following classes:

California Class: All persms in California who, on or after November 16, 2013
purchased for household use and not for resale or distribution, belVita pr
bearing the phrase “NUTRITIOUS STEADY ENERGY,” “NUTRITIOU
SUSTAINED ENERGY” or “NUTRITIOUS MORNING ENERGY".

New York Class: All persons in New York who, on or after January 2, 2015
purchased for household use and not for resale or distribution, belVita pr|
bearing the phrase “NUTRITIOUS STEADY ENERGY,” “NUTRITIOU
SUSTAINED ENERGY,” or “NUTRITIOUS MORNING ENERGY".

(ECFNo. 70, at 2)
. LEGAL STANDARD

Motions for class certification proceed under Rule 23(a) of the Federal
of Civil Procedure. Rule 23(a) provides four prerequisites to a class actione
class is so numerous that joinder of all members is impracticable (“numerosit]
thereare questions of law or fact common to the class (“commonality”), (3
claims or defenses of the representative parties are typical of the claims org
of the class (“typicality”), and (4) the representative parties will fairly andusately
protect the interests of the class (“adequate representatibat). R. Civ. P. 23(a).

A proposed class must also satisfy one of the subdivisions of Rule Ri&i®)
Plaintiffs seek to proceed under Rule 23(b)(3), which requires that “the court
that the [common questions] predominate over any questions affecting
individual members, and that a class action is superior to other available mettf

fairly and efficiently adjudicating the controversy.” The relevant factors in
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inquiry includethe class members’ interest in individually controlling the litiga
other litigation already commenced, the desirability (or not) of consolidatin
litigation in this forum, and manageabilitfzed. R. Civ. P. 23(b)(3)(A)D).

“In determining the propriety of a class action, the question is not wheth
plaintiff or plaintiffs have stated a cause of action or will prevail on the merit
rather whether the requirements of Rule 23 are nteisén v. Carlisle & Jacquel;
417 U.S. 156, 178 (197. “Rule 23 does not set forth a mere pleading stand
WakMart Stores, Inc. v. Duke§564 U.S. 338, 350 (2011Rather, “[a] party seekir
class certification must affirmatively demonstrate his compliance with the-Rlioié
IS, he must be prepared to prove that there are in fact sufficiently numerous
common questions of law or fact, etcld. The court is “at liberty to consid
evidence which goes to the requirements of Rule 23 even though the evider
also relate to the underlyingemits of the case.’Hanon v. Dataproducts Corp976
F.2d 497, 509 (9th Cirl992). A weighing of competing evidence, however
inappropriate at this stage of the litigatiddtaton v. Boeing Co327 F.3d 938, 95
(9th Cir. 2003).

lll.  ANALYSIS

Defendant challenges only the typicalityadequacy,and predominang
requirements. The Court will analyze all Rule 23(a) and 23(b) requirements kb
focus on the contested elements.

A.  Numerosity

“[A] proposed class must be ‘so numerous that joinder of all memb
impracticable.” Rannis v. Recchja380 Fed. App'x 646, 650 (9th Cir. 201
(quoting Fed. R. Civ. P. 23(a)(1)). While “[tlhe numerosity requirement is no
to any fixed numericathreshold[,] . . . [ijn general, courts find the numero
requirement satisfied when a class includes at least 40 memhgrat™651.

Defendantdoes not disputéhat many Products hee been sold. Given th

large number of potential class members] #drat Defendant does not dispute
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numerosity of the proposed classds Court finds the number of members
sufficiently numerous that joinder is impracticable, and therefore findg
requirement is fulfilled.

B. Commonality

Rule 23(a)(2) requires that “there are questions of law or fact common
class.” Fed. R. Civ. P. 23(a)(2)To satisfy this requirement, “[a]ll questions of f
and law need not be common to satisfy the rilitee existence of shared legal isg
with divergent factual predates is sufficient, as is a common core of salient

coupled with disparate legal remedies within the clastahlon v. Chrysler Corp.

150 F.3d 1011, 1019 (9th Cir. 1998yhe common contention, however, “musit
of such a nature that it is capabbdf classwide resolutierwhich means thj
determination of its truth or falsity will resolve @&sue that is central to the valid

of each one of the claims in one strok®tikes 564 U.S. at 350.

5 IS
this

to the
act
ues

facts

be

at

ity

Plaintiffs assert thahere arénumerouscommon questions of law and fact,

such as whether the challenged statements are unlawful, unfair, decep
misleading when affixed to products containing [7 to 12] grams of [added] sug
serving.” (Mot. at 1314 (quotingHadley v. Kellogg Sales Ca324 F.Supp. 39
1084, 109394 (N.D. Cal. 2018) (alterations added by Plaintiffs).) A determins
on the truth or falsity of the Products’ labels “will resolve an issue thahisat¢o

the validity of[plaintiffs’] claims in one stroke.Forcellati v. Hylard’s, Inc, No.

CV 12-1983GHK (MRWXx), 2014 WL 1410264, at *8 n. 5 (C.D. Cal. Apr. 9, 201

The Court finds that because the Products all convey a similar message, an e\
of this message can be performed on a elade basis. Commonality is fullied.
C. Typicality
The class representative’s claims or defenses must be typical of thosq
class. Fed. R. Civ. P. 23 (a)(3). The Ninth Circuit has explained, “represe
claims are ‘typical’ if they are reasonably-ertensive with those of abdetlasg
members; they need not be substantially identicaidton 327 F.3d at 95+ anlon
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150 F.3d at 1019. The test of typicality “is whether other members have the s
similar injury, whether the action is based on conduct which is not unigne
named plaintiffs, and whether other class members have been injured by th
course of conduct.'Schwartz v. Harpl08 F.R.D. 279, 282 (C.D. Cal. 198%jere,
Defendanglleges thaall three named Plaintiffs are atypical.

Plaintiff McMorrow. Defendant first attacks Plaintiff McMorrow’s typicali

because heghgages in activities that dramatically increase his risk of sufferir
harmful healtheffects he blames on belVita biscuits, including smoking cigar
and drinking sodas (Mot. at 29.) This is not typical of a consumer who seel
limit his or her added sugar intakdd.(at 30.) A similar argument was rejected
the court inHadley, which held

none of Plaintiff's claims require Plaintiff to prove that he or any other
class member was physically harmed as a result of Kéiagjteged
misconduct. Instead, Plaintiffs seeking to recover for treconomic
injury caused by Kellogg representing that its foods are healthy.
Thus, Plaintiffs claims will be evaluated accorditg an objective
‘reasonable consumestandard. As a result, thactivities in which
Plaintiff engaged that might have physically affected Plaintiff are
irrelevant to the resolution of any claims in the instant case, and
therefore cannot render PlaiftiSubject t6 any “unique defenses.”

324 F. Supp. 3d at 1120 (citation omitted). The Court agreesralsdvicMorrow

to betypical of the class.

Plaintiff Ohlin. Defendant asserts thahlih admitted that he “did not actually

review belVita’'s labeling mtil 201 7—after he stopped purchasing belVita bisctii
(Mot. at 30.) At his deposition, @lin was asked, “[p]rior to 2017, did you look
labels for food packaging?dnd Ohlin stated “no” and specified (unclearl$f)
wouldn’t really acknowledge theas much as + as what they were actually ful
telling me.” (Ohlin Depo.; ECF No. 9123, at 22:1925.) But Ohlin also stat
that when he bought Defendant’s Product, he “know[s] he saw the ‘4 hol

nutritious steady energy” and he relied on the statement in buying the Pi
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(“Onhlin Depo.Part TwqQ” ECF No. 706, at 150:1318, 151:1#23.) Therefore, th
Court finds that Ohlin sufficiently read the labels and is not atypical for this ré;
Plaintiff DiGregorio. At her deposition, DiGregorio was asked whether

was alleging that the Products “have too much sugar” and she responded,
think | said that.” (DiGregorio Depo”, ECF No. 9124, at 89:1925.) Defendan
vaguely argues, budrovides no citefor the argumenthat this lackof knowledgs
renders DiGregorio atypical. Regardless of exactly what DiGregorio knows

suit, herfalse labeling:laims are certainly typical of those of the claEe.the extent

Defendant is arguing that this shows DiGregorio has insufficient laumel abou
the casend is not an adequate representative, the Court disagrees.

“Just where the dividing line is between what a class representative p
should know herself and what she can safely leave to her counsel is sol
unclear.” Tria v. Innovation Ventures, LL8lo. CV 117135GW(PJWx),2013 WL
12324181, at *§C.D. Cal. Feb. 25, 2013Dn the one hand, “[c]ourts have held t
a class representative who is unfamiliar with the case will not serve the nes
role of check[ing] theotherwise unfettered discretion of counsel in prosecutin
suit. Courts have developed a standard of ‘striking unfamiliarity’ to ass
representative’s adequacy in policing the prosecution of his or her lawdletling
v. Alexy 155 F.R.D. 654, @5(N.D. Cal. 1994)On the other hand, courts have fol

1%}
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named representatives to be adequate if they understand the alleged violations, t

“underlying legal basis” of the action, or “the gist of the sutuart v. Radioshag
Corp., No. G07-4499 EMC,2009 WL 281941, at *11 (N.D. Cal. Feb. 5, 20
(collecting cases)Here, DiGregorio has demonstrated a general understand

the claimsand this lawsuijt (see“DiGregorio Reply Decl!, ECF No. 983, at

3 Defendant also asserts Ohlin’s understanding of the word “nutritious” is atypiefndant cite$

Ohlin’s deposition for the proposition that Ohlin has a “poor understanding of basic nuti
concepts.” (Opp’n at 30 (citing Ohlin Depo. at 56:32:1).) This argument is hardly worf
mentioning because Defendant has absurdly and incorrectly portrayed Oldiimsots, and
Ohlin does not even discuss his understanding of the word “nutritious.”
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19 24), and the Courlinds her to beypical and adequate.

D. Adequacy

Federal Rule of Civil Procedure 23(a)(4) requires that “the represer
parties will fairly and adequately protect the interests of the class.” “To dete

whether the representation meets this standard, [courts] ask two gsigdt)do the

representative plaintiffs and their counsel have any conflicts of interest with
class members, and (2) will the representative plaintiffs and theisebprosecut
the action vigorously on behalf of the classstaton 327 F.3d at 97.

Defendant argues that McMorrow is not an adequate representative L
he “has been convicted of multiple crimes of moral turpitude, including felony
theft and pssing a bad check.” (Opp’n at 29NicMorrow declareghatthe two
criminal charges occurred 23 and 30 years ago, and he has not had any
convictions since then.“NlcMorrow Reply Decl”, ECF No. 981, 1 9, 11.) Th
Court finds these convictions from long ago do not “remain strongly probativ

lack of personal integrity” and that the convictions do not prevent McMomany

adequately representing the claSgee White v.4o0an, Inc, No. C 052080 SI, 2006

WL 2411420, at *3 (N.D. Cal. Aug. 18, 2006) (finding same).

Defendanthas not presented any potential conflicts of interest or argun
that Plaintiffs’ counselis inadequate, anthe Court knows of no information th
would render counsel inadequate. The Court finds counsel to be adequate.

E. Predominance

The predominance analysis focuses on “the legal or factual questio
gualify each class member’s case as a genuine controversy” to determine

proposed classes are sufficiently cohesive to warrant adjudication by represer

Amchem Prods. Inc. v. Winds&21 U.S. 591, 623 (199&4¢e alsd~ed. R. Civ. RH.

23(b)(3) (to certify a class, the court must find that “questions of law or fact co
to class members predominate over any questions affecting only ind

members”). “[T]he common questions must be a significant aspedt@tase th:
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can be resolved for all members of the class in a single adjudicaBergér v. Hom
Depot USA, In¢.741 F.3d 1061, 1068 (9th CR014) (internal quotation, brack
and alteration omitted).

Defendanpresents several arguments as to whglieves the predominan
requirement is not met. The Court focusesssuaes relating telaintiffs’ damage!
modeland Plaintiffs’ experts Dr. J. Michael Dennis and Colin Weir.

1. Summary of Dennis’and Weir's Opinions and Reports

Dennis was retained “to provide a proposed method for calculating da
in this matter on a classide basis, and if ultimately called upon to do so, per
the analysis, which will measure the market price premium attributable
challenged claims in this matter.”*Oennis Report, ECF No. 9117, at § 18.
Dennis designed a conjoint surveije describes a conjoistirveyas a method use
to isolate and measure the value of an individual product attribiatey 22.) In g
conjoint survey, the particgmtsare shown 3 or 4 products and asked to choose v
of the products, if any, they would purchaséd. { 23.) Respondents repeat
choice task 12 to 20 times (with different sets of products each time) and the
reveals “their preferences for specific attributes.td.  26.) This provide
companies with data points “from which the market price premium attributab
particular attribute can ultimately be determinedd.)(

Plaintiffs did not askDennis toperform a survey, instead, they asked hir
report onhow he would design and conduct a reliable survey to measure whet
challenged claims on the Products’ labels cause any market price prenmidir
1 30.) Dennis’ survey will produce data that will “provide a source of dat
[Plaintiffs’ damages expert] Mr. Weir to analyze and calculate the amot
economic damages suffered by class members that is specifically attrilbottis
challenged claims used by Defendant on its Producls.’y @9.)

Denniswill interview and surveyconsumers who have recently purchag

Defendant’'s products. Id. § 67.) The customers “will be shown three diffel
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products with randomized levels of the attributegld. § 71-72.) Below is af
exampleof achoice task for a respondent:

If these were your only options at the store, which of these 5-pack BREAKFAST BAR OR BISCUIT products would you purchase in real life?
PRODUCT A PRODUCTRE PRODUCTC
Brand Mature Valley Breakfast Biscuits belVita Breakfast Biscuits balVita Breakfast Biscuits
Flavor Honey Golden Oat Chocolate
Label Claims on Front of Nutritious Steady Energy 4 Hours of Nutritlous Steady Energy Made with Whole Grains
Package Made with Real Honey 18g Whole Grain per 50g serving No high fructose corm syrup
Niitritional Infarmatian 180 Calories / 2q Sat Fat/ 160 mg 230 Caleries /0.5 g Sat Fat/ 220 mg 200 Calories 1.5 g Sat Far /110 mg
Sodium / 15 g Sugars Sodium /10 g Sugars Sodium /9 g Sugars
Price (not including tax) $2.79 $3.28 $2.19
Select one for purchase o Q Q
None of thase 0]

(Id. 1 91.) The idea is, if theespondenhighly values the “4 Hours of Nutritiot
Steady Energy” claim from Product Be respondent will show he or shevidling
to pay extra for that product. The respondent will make product choices ac
choice tasks similar to this one, and his or her value for certain attributes \
revealed. Id. 1 92.)

Weir opines thatDr. Dennis conjoint survey is properly designed to meas
the price premium paid due solely to the presence of the Claims on the ®tb
(Weir Report, ECF No. 916, { 39.) Weir will use the results of the survey as
input in his price premium damages calculatioal. { 41.)

2.  Analysis

Dennis’ survey proposes to measure the effect of the following challg

claims in theirentirety: “NUTRITIOUS SUSTAINED ENERGY”; “NUTRITIOUS

STEADY ENERGY ALL MORNING”; and “4 HOURS OF NUTRITIOU
STEADY ENERGY”. (Dennis Report J 82Defendant argues that Dennis’s sur}
is flawed because he did not pinpoint the survey issues around thee

“nutritious”™—i.e., he should have determined if customers wopéy a price
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premium simply based on the claim that the products are “nutritious” even
presence of “excessive” added sug@pg'nat25.) Plaintiffs argu®ennis’'method
was correctpointing out that they challengke entirety of thelaims (“Reply,”
ECF No. 98, at 8.) Plaintiffs’ proposed conjoint analyisereforeproposs to test
theuseof theentirechallenged statements and the vahaconsumers place on t

statements(ld.)

Dennisadmits his proposed survey doemt focus onwhethercustomers

would pay a price premium after seeing the word “nutritions’a labelinstead, h¢
focused on the entirety of the challenged claini®efinis Depq” ECF No. 9125
at 10313-104:17 see idat 10569 ([M]y own point of view . . . is that the plaintiffs
theory of liability . . . is challenging this entire claim.”). He designed the survg
have eithefthe] claim all the way in or not at all” and did not focus on trard
“nutritious.” (Id. at 1075-6.) The survey is designed to compare for consura
product that has the claim (as a whole)susaproduct that does notld( at 1046—
9.)

The issue is whether Plaintiffs identify issues with Wiele claims on th
labels rather than simply theise of the word'nutritious” Focusing first or
Plaintiffs operative @mplaint, Plaintiffs spend a copious amount of time gate
discussing sugarThe Complaint dedicates almost 40 pages to Whahtiffs deem
“facts’ about the amount of sugar the average person needs and consumes
danger of added sugarsSege generalh\5AC.) Plaintiffsrepeatedlyrefer to thg
Products as “the HigBugar belVita Products.”Sege.g.,§ 170.) Plaintiffs allege
the Productslabels are misleading because they are unhealtlay.fY 129, 134
139, 144, 152.And while Plaintiffs lay out the “challenged claims” in their entirs
(e.g, “NUTRITIOUS STEADY ENERGY”) no portion of the Complair
specifically allegeghat the Products are misleading because they in fact d
providethe consumer with energy

Focusing next on Plaintiffé¥lotion for ClassCertification. Plaintiffs move t
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certify clasgsof persons who purchased the belVita products bearing the g
‘NUTRITIOUS STEADY ENERGY,” “NUTRITIOUS SUSTAINED ENERGY,
or “NUTRITIOUS MORNING ENERGY.” Plaintiffs argue that the challeng
claimsare misleading because “BelVita Products . . . contain 7g to 12g of
sugar per serving, contributing between 14% &l ®f their calories. Thus, thg
are not healthy.” (Mot. at 7 (citation omitted).) Plaintiffs allege Defenkiaetv
that its health messag are misleading because it “knew the detrimental he
effects of added sugar” and knew that “consumers lacteduate knowledge o
the dangers of added sugdd. &t 8, 10.) Despite this knowledge, Defendant “for
ahead with its prominent ‘NUTRITIOUS’ claims, using marketing to mask itg
health credentials (or lack thereof).Id(at 10.) Plaintiffs claim Defendant work
hard to ensure that its Products were associated with “health” and that the
“nutritious” and “healthy” meant the same thingld.(at 5.) Plaintiffs and othg
consumers paid a price premium for the Products because consureeviliiag to
pay more for foods perceived to be healthyid. &t 12.)

Nowhere in the Motion do Plaintiffs clairthat the Productslabels are
misleading because throductsin fact do not provide the consumer with ene
Nowhere do Plaintiffs claimhat Defendant kew that the Productdo not provide

the consumer with energy. Plaintiffs do not claim they paid more money bq

2 termn

18

gy

eCaus

they wanted a breakfast product that gave them energy. It is not until the reply bri

that Plaintiffs provide®[the] claims in their entirety-not just the word ‘nutritious
within them—‘convey a message that the Products are healthy and will not det

health, which is misleading because the products are actually unhealtRgpty at

1 (citing SAC { 144).) And while it is true that PlaintifSomplaintbroadly takes

issue with the claims in general, it is clear that the reasonRitiffs allegethe
claimsto be misleading is because of the sugar content of the Products co
with the use of the word “nutritious.”"S€eSAC { 144.)It is illogical that Plaintiffs

would allege that the Products anesleadingbecause theglaim to provide “stead
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energy”butare in fact unhealthy. There is no connection between a product clg

to provide energy and it claiming to be healthfnd Plaintiffs provide no link

between the amount of sugar in the Productstaciaim of steady energynstead
the Complaint makes clear that Plaintiffs allege tinaliabelsare misleading becau
the labels claim the Products dneitritious” butthe Products aractually unhealth)
due to the sugar contenfSee idf{ 129, 152.)

Plaintiffs cannot successfully argue ttiay are bringing a claim that revelsf
around the Products’ promise of “energy” as Plaintiffs provide no details o
allegation in their Complairgndgive Defendantssufficient notice of such a clair
A plaintiff's claim that a product label is misleading must provide the defendan
notice of what exactly it is about the label that is misleading. Plaintiffs cannc
claim that they find the claim of “steady energy” misleadiBgeBell Atl. Corp. v
Twombly 550 U.S. 544, 558007) foldingthe complaint must “give the defendji
fair notice of what the . . . claim is and the grounds upon which it rests”).

And Defendantunderstandably relied on Plaintiff&cal allegation that th
Productsare unhealthydue to the amount of added sugdro combat Plaintiffs
claims,Defendantired expert witness Dr. Iltamar Simonson “to assess the effg
the term ‘nutritious’ on belVita consumers when used in the context of the H
Claims?” (ECF No. 113, at 1.) Dr. Simonson’s survey “comparedvarsions of
the belVita packaging that differed only in the presence or absence of th

‘nutritious.” (Id.) Defendant did not hire an expert to test the effect of the ¢
in their entirety, nor does Defendant’s expert opine on the Products’aflamnergy.

Further,even Plaintiffs did not generageidence to dispute tlenergyclaim.
Plaintiffs hired Dr. Robert H. Lustig as an expert to “[sJummarize relevant saie
and medical literature regarding the physiological metabolism and effeatisled
sugar consumption on the human body, both generally and specifically in relg
the types and amounts in the challenged breakfast products.” (ECF No. 10!

At his deposition, Mr. Lustig specificallstatedne was not giving an opinion &s
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the notion that the Products provided steady nutritious enérgyst{g Depo.; ECF

No. 11411, at 110:58.) Mr. Lustig does not have any data that can address “the

four-hour energy thing.” I1¢. at 110:1519.) Plaintiffs further designated Dr.

-

MichaelGregemwho opineghatthe belVita Breakfast Biscuits are not healthy. (ECF

No. 100, at 3 (citing Gregsrdeclaration).) He reasotisatthe Products conta
“approximately 7g and 12g of added sugar per seagaogunting for approximate
14% to 21% of their calories.{Id.) Any added sugar that accounts for more 1
5% to 10% of a foogoroducts calories can have “unacceptable adverse metg

effects.” (d.) Dr. Greger does not opine on the Products’ energy claims.

Plaintiffs provide naexpertwitnessand no data regarding the energy clai

and Plaintiffs’ counses$tates,’[a]lthough Plaintiffs maintain that it is irrelevant
their theories of liability, they can nevertheless, if deemed necessary by the
submit evidence disputing that the challenged belVita products aseientifically
proven to provide steady energy for four hours without spikes or cragldesepl
Decl., ECF No. 93, § 9.) It is unclear why courasderts thahe energy claim i
“irrelevant” to Plaintifs’ theory of liability, but it is clear that there are no allegat
in Plaintiffs’ Complaint or Motion for Class Certification that the energy clai
misleading.

A plaintiff must show “damages are capable of measurement on a cla
basis” in a manner “consistent wiiis liability case” ComcastCorp. v. Behreng
569 U.S.27, 34-35 (2013)(quotation omitted).“[A] model purporting to serve
evidence of damages in this class action must measure only those d
attributable tdthe plaintiff's] theory” Id. at 35. Class certification can be der
underComcast'when the proposed price premiune( overpayment) methodolog

fails to. . .isolate the premium attributable only to the alleged misleading mar}

4 Further, in his deposition, Plaintiff Ohlin was asked whether he relied on the statsteady
energy” when he bought the Product and he said, “I relied on it saying nutritiousih [2iplo.
Part Twoat 152:2-13.)
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statement. 2 McLaughlin on Class Actions § 5:23 (16th 2019.

In Davidson v. Apple, IncNo. 16¢cv-49421LHK, 2018 WL 2325426 (N.D.

Cal. May 8, 2018), the plaintiffs alleged Apple’s iPhone touchscreen was inedf
because it was “unresponsive to users’ touch inputs.” The plaintiffs’ €
conducted a survey, but the survey “only asked respondents appenercdefect
instead of one specifically affecting the phone’s touchscreendt *23. Thus, thg
court found the plaintiffs failed to provide a damagexlel that is “consistent wil

[their] liability case.” This violatedComcass requirement that the damages mc

ecti
xpert

117

h
del

measure “only those damages attributable” to the plaintiffs’ theory of liapility

“because it unmoors Plaintiffs’ damages from the specific touchscreen defect
to have harmed them.Id. Similarly, in Opperman v. Kong Technologies, lngo.
13-cv-453JST, 2017 WL 3149295 (N.D. Cal. July 25, 2017), the plaintiffs cla
that Apple misrepresented two security features on Apple dewoesyn as
“sandboxing” and the “curated” App Store. Plaintiffs sought class certificatior,
the court found that plaintiffs’ damages model did not satisfy the predomi
requirement.ld. at *12. The court held that plaintiffs’ expert’s survey melblogy
was flawed because it asked the consumers to measure the value of °
generally” rather than the value of the specific, challengedicy features. Thy
expert’'s “failure to identify the specific attributes to be used in a conjoint s
prevents the Court from finding that it will adequately measure damagesat *11.
The proposed methodology would overstate plaintiffs’ damalgesit 12.;see alsq
In re ConAgra Foods, Inc302 F.R.D. 537, 578 (C.D. Cal. 2014) (holding 1
Weir's mockl did not suffice unde€omcastbecause plaintiffs’ theory of liabilit
was that the products’ “100% Natural” label misled consumers and caused {
believe the products contained no GMO ingredients. But Weir calculated the
premium attributabléo use of the term ‘100% natural’ and all of the mean

consumers ascribe to it").
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Here, Plaintiffs’ claim of liability is that the Products’ labels are misleading
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due to the amount of added sugar and the use of the word “nutritious.” (Mot.

Demis’ proposed survegks respondents to compamducts with and without th
“entire claimi (Dennis Depo. at 108nd thereforeannotdetermire how consumer
value only the wordnutritious” on alabel. Plaintiffs intend to use Dennis’ surv
to conclude that they are entitled to damages. (Mot. at 23.) Plaintiffs’ expert
Weir opines“Dr. Dennis’ conjoirt survey is properly designed to measure the |
premium paid due solely to the presencehef Claims on the Products.™Weir
Decl.; ECF No. 9116, at § 39.) Like Dennis, Weintends to evaluatthe labels
claims in their entirety, foexample: NUTRITIOUS SUSTAINED ENERGY;
“NUTRITIOUS STEADY ENERGY ALL MORNING; and “4 HOURS OF
NUTRITIOUS STEADY ENERGY'. (Id.at{5n.2.)

Had Dennisplanned to askespondents to review a product that claimes
hours of steady energy” versus one that claimed to provide “4 hours of nul
steady energy” then that would be a different caBet currently, hisproposeq
surveydoesnot tell the Court whether the respondents would pay a price preg
because the product is advertised as being “nutrition®ecause it is advertised
providing “steady energ¥or a combination of the two. Plaintiffs’ theory of liabil
Is therefore not consistent with their damages model as requirgdotmcast
Plaintiffs have not satisfied the Rule 23(b)(3) predominance requirement.

F.  Superiority

For the sake ofcompleteness, the Court will evaluate the supiyi
requirement.

“The superiority inquiryunder Rule 23(b)(3) requires determination
whether the objectives of the particular class action procedure will be achieve
particular case.Hanlon, 150 F.3d at 1023. “This determination necessarilplves
a comparative evaluation of alternative mechanisms of dispute resolidioAere,
each member of the class pursuing a claim individually would burden the jug

and run afoul of Rule 28 focus on efficiency and judicial econon8eeVinole v
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Countrywide Home Loans, In&71 F.3d 935, 946 (9th CR009)(“The overarching

focus remains whether trial by class representation would further the goals o

efficiency and judicial economy.”). Further, litigatiaccosts wouldikely “dwarf
potential recovery” if each class member litigated individuatanlon, 150 F.3d 3
1023.The Products cost only approximately $5 to $15. (Mot. at Z8V}here the
damages each plaintiff suffered are not that great, this factor weighs in f
certifying a class action.Zinserv. Accufix Research Inst., In253 F.3d1180,1199
n.2(9th Cir. 2001)quotingHaley v. Medtronic, In¢169 F.R.D. 643, 652 (C.[Cal.
1996). Superiority is satisfied.
V. CONCLUSION
Because Plaintiffs have not satisfied all requiremenButé23(a) and 23(b)
the CourDENIES WITHOUT PREJUDICE their Motion for Class Certificatiof
IT1S SO ORDERED.

: /] . i Y
DATED: March 9, 2020 ']"L(.-{f{i_ 4 ‘o4 3’.-."1)&4«1_-1‘

Hon. Cynthia Bashant
United States District Judge

5> Pursuant to Judge Burkhardt’s scheduling order, the parties are to contacBdukiugrdt’'s
chambers within three calendar days of Bisler to discuss the scheduwé this case going
forward. (SeeECF No. 39.)
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