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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

Al Otro Lado, Inc.get al, Case No17-cv-02366BAS-KSC

Plaintiffs, | ORDER GRANTING PLAINTIFFS’
EX PARTE APPLICATION FOR ORAL

V. ARGUMENT ON PLAINTIFFS’
MOTION FOR CLASS
Kevin K. McAleenanet al, CERTIFICATION

Defendans. | [ECF No. 419]

The Court hereby provides notice of its tentative ruling grarRiagtiffs’ Motion
for ClassCertification(ECF N0.390), attached to this order. The Court furtdRANTS
Plaintiffs’ Ex Parte Application for Oral Argument (ECF No. 41@nhd ORDERS the
parties to appear for oral argumenGaurtroom 4B on Thursday, July 30, 202Gt 2:00

p.m. The parties should be prepared to discuss the motion and the Court’s tentative
IT IS SO ORDERED.

/] , Iy
DATED: July 16, 2020 (yiling__ Zaphaas
Hon. Cynthia Bashant
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

Al Otro Lado, Inc.et al, Case No.: 1%v-02366BAS-KSC
Plaintiffs, | TENTATIVE ORDER :
V. (1) GRANTING PLAINTIFFS’ MOTION
. FOR CLASS CERTIFICATION
Kevin K. McAleenangt al, [ECF No. 390}

Defendants.| (2) DENYING AS MOOT DEFENDANTS’
MOTIONS TO STRIKE
[ECF No. 411, 425];

AND
(3) TERMINATING AS MOOT THE

PARTIES MOTION TO SEAL
[ECF No. 433

Before the Court is Plaintiffs’ Motion for Class Certification (“Motion”). (ECF N
390.) Plaintiffs request that the Court certify a clafsall noncitizens who seek or wi
seek to access the U.S. asylum process by presenting thesregedvElass Aqut of entry
(“POE”) on the U.SMexico border, and were or will be denied access to the U.S. ag
process by or at the instruction of U.S. Customs and Border Protection (“CBP”) of
on or after January 1, 2016. Plaintiffs further request that the Court certify a subg
all noncitizens who were or will be denied access to the asylum proceGtaasaA POH
on the U.SMexico border as a result of Defendants’ metering policy on or after Ja
1, 2016. For the reasons explained below, thertCOENTATIVELY GRANTS
Plaintiffs’ Motion, DENIES AS MOOT Defendants’ Motions to Strike, an
TERMINATES AS MOOT the related Motion to seal
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l. RELEVANT BACKGROUND
On November 13, 2018, Plaintiffs filed the operative Second Amended Com

(“SAC”) in this action seeking classide injunctive and declaratory relieégarding

plain

Customs and Border Protection’s (“CBP”) purported pattern and practice of systematicall

derying asylum seekers access to the asylum process along thel&€ki8o border. $ee

ECF No. 189.) Specifically, Plaintiffs claim that “CBP refused to inspect and process’

asylumseekers in accordance with statute, which requires that CBP officers refer
interview by an asylum officeany noncitizensvho arrive at POEsnd “indicate an
intention to apply for asylurh.(Mem. of P. & A. in supp. of Mot. (“Mem. of P. & A.”) g
6—7, ECF No. 394l (citing 8 U.S.C. § 1225(b)).) Instead, Plaintiffs all€gBP preverd
asylumseekers from accessing the asylum process on the pretext that the POEs
capacity, when their true intent was to deter individuals from seeking asylum in the
States at all. I1€. at 13.)

for a

—

wWere

Unite

First, Plaintiffs claim that in 2@, CBP officers engaged in “various means to furn

back asylum seekers arriving at Class A POEs on theNle&ico border—including
lies, threats, intimidation and coercion, verbal abuse, physical force or obstruction,
and denials, and racial discrimination. (Mem. of P. & A. &g als®iSAC T 2.) Second
Plaintiffs contend that as early as May 2016, Defendagganimplementing a policy tq
restrict the flow of asylum seekers at the San Ysidro PGRC( 51.) Pursuant to thi
policy, CBPcoorinateswith the Government of Mexico to “control the flow” of asyly
applicants bylimiting the number of intakes performethily at POEs. [d. § 52.)
Noncitizens who attempt to seek asylum at POEs outside certain “intake pevireg
given “numbers wh intake dates” and told taémain inrline in Mexico” until their
number was called-a practice referred to as “meteringld.(11 2-53.) Plaintiffs allegg
that CBP has been metering asyhs®mekerdorderwide since November 20161d( 11
55-57.)

Ultimately, according to Plaintiffs, Defendants announced the existence
“Turnback Policy in spring 2018 “mandating that lowkvel officials directly or

-3-
17cv2366

dela

S

of




© 00 N oo o b~ w N P

N N N N N N N NN R B P R R R B Rp B
® ~N oo K WO N B O © 0 ~N oo ;~ W N R, O

constructively turn back asylum seekers at the border,” including through pret
assertions tha&OEs lack capacity to process asylum seekers. (SAC $&,635;see
alsoMetering Guidance, Ex. 1 to Defs.” Opp’n to Mot., ECF No.-206Per this Metering
Guidance, CBP officelisstruct asylunseekersto wait on the bridge, in the preinspectis
area, or at a shelter until there is adequate space at the P@&Sror them that they
cannot be processed because the POE is “full” or “at capacitig’ 1(3; Metering
Guidance at 1.)

Plaintiffs claim tlat CBP “continued to buttress the Turnback Policy” whiother
unlawful tactics, some of which were implemented independently of the Turnback F
while others were “part of or incident to the Turnback Policy.” (SAC {1 62, 84.) In
Plaintiffs’ allege that CBP officials commit the following acts to further their gog
restricting accest® the asylum process:

1) Misrepresent the state of the law, asylum seekers’ eligibility, prerequisi

make asylum claimsr POE capacityi(l. 1 85);

2) Threate to detain, deport, arrest, ban, bring criminal charges againi
physically harm asylurseekers, or threaten to separate them from
children, if they continue to pursue their asylum claiids{( 87Y;

3) Verbally and physically abuse asylum seeKitsT 89%;

4) Coerce asylum seekers into recanting their alleged credible fear on vic

! (SeeDecl. of Abigail Doe {1 13, 15, Ex. 9 to Decl. of Stephen Medlock (“Medlock Decl.”), ECF

390-11; Decl. of Beatrice Doe D12, 24, Ex. 10 to Medlock Decl., ECF No. 39D; Decl. of Caroling
Doe 19 18, 20, Ex. 11 to Medlock Decl., ECF No.-330Decl. of Dinora Doe 1 9, 12, Ex. 12 to Medlq
Decl., ECF No. 3944; Decl. of Ingrid Doe {1 15, 17, Ex. 13 to Medlock Decl., ECF No-13p®Decl.
of Jose Doe 11 9, 489 Ex. 14 to Medlock Decl., ECF No 39®; Decl. of Maria Do€[[{4, 9, Ex. 97
to Medock Decl, ECF No. 39609; see alsdExpert Report of Stephanie Leutert (“Leutert Reff.35,
Ex. 7 to Medlock Decl., ECF No. 38B(attesting that turnbacks from POEs are often accompanis
messages that the U.S. was “not accepting any more people” and CBP was not “receilanfyqad
Honduras”).)

2 (SeeDecl. of Abigail Doe 1 1416 Decl. of Beatrice Doe 9 16, 21, 24; DeclCafrolina Doe 1 19
21; Decl. of Dinora Doe {1 16—12gcl. of Jose Do§ 11.)

3 (SeeCBP Report of Investigation, Ex. 5 to Medlock Decl., ECF No. 389-7; Decl. of Dinoe§ 16—
17; Decl. of Jose Doe 1 11.)
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withdrawing their applications for admissiad.( 91Y;

5) Deny access to POEs without any explanationf(93¥;

6) Obstruct access to POEs $stting up‘pre-checkponts” that prevent asylum
seekers from entering the POE buildiind; {f 95¥;

7) “Meter” asylum seekers by limiting the number of individuals they proces

day, “routinely tell[ing] asylum seekers approaching POEs that in ord

S per

er to

apply for asylum, they must get on a list or get a number,” and preventing

asylumseekers from coming to the POE “until their number is called which

can take days, weeks or longeid.(f 100Y;

8) Discriminate against certain asylesrekers by denying access to those yith

darker complexion or those from certain countrids{[f 103-04)8°

Plaintiffs argue that Defendants, through the above conduct, “single out asylur

seekers for treatment that applies to no other group of indigisdeeking admission to the

U.S.” and that no statutory authorization or other lawful justification exists for the

underlying policy to turn away asyluseekers from POEs. (Mem. of P. & A. at 1,4, 7

(noting that it is undisputed that CBP officers must refer individuals seeking asylym fo

an interview with an asylum officer or place them into removal proceedings wher

can raise an asylum claim before an immigration judge).)

4 (SeeDecl. of AbigailDoe 11 1648; Decl. ofBeatrice Doe { 21; Decl. of Carolina Doe %2B))

5> (SeeDecl. of Gésar Doe 11, Ex. 99 Medlock Decl, ECF No. 390-11Decl. of Victoria Doef] 11,
Ex. 100 toMedlock Decl, ECF No. 390-102.)

® (SeeDecl. of Roberto Doe 11 4-5, Ex. @BMedlock Decl. ECF No. 39075; Decl. of Maria Dod[14,
9; Decl. of Juan Do 6, 9, Ex. 101to Medlock Decl. ECF No. 396103; Decl. ofUrsula Doef {6, 9,
Ex. 102to Medlock Decl. ECF No. 39a104;see alsdep. of Todd Owen$55:10456:17, 27448, EX.
2 to Medlock Decl., ECF No0.389-4 (testifying that CBP officers were posted at the limit line or in
middle of POE bridges); March 19, 2019 email, Ex. 15 to Medlock Decl., ECF Nd.3@fbncerning
dangers to CBP officers standing at bridge midpoleytert Repf {51, 60.)

" (SeeDecl. of Roberto Dod{ 4-5; Decl. of Maria Do€f| 4; Decl. of Bianca Do& 89, Ex. 98to
Medlock Decl, ECF No. 390-100; Decl. of Victoria Do€l; Decl. of Juan Do®1 6, 9; Decl. of Wsula
Doe 16, 9; Decl. of Emiliana Do®9-12, Ex 1030 Medlock Decl. ECF No. 390-105.)

8 (SeeLeutert Rep. 1 45; Decl. of Dinora Doe  12.)
® The Court refers to these practices collectively as “turnbacks.”
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Based on these assertions, Plaintiffs now bring this Motion to certify: (1) a cl
asylumseekers who were or will be denied inspection and access to the U.S. §
process at certain POEs due to these practices; and (2) a subclassiofsagiers
specifically denied access due to CBP’s metering practitgésat@.) Five of the Name
Plaintiffs—Plaintiffs Abigail Doe, Eatrice Doe, Carolina Doe, Dinora Doe, and Ing
Doe—claim they were subjected to coercion or lies when CBP officials denied them
to the asylum process at various POEs. The other eight Named PlaiRdberto Doe,
Maria Doe, JuaiDoe, Ursula Doe Victoria Doe, Bianca Doe, Emiliana Doe, and Cé
Doe—allege that they were subjected to CBP’s metepuoiy.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 23 governs the certification and maintenar
class actions. Plaintiffs bear the burden of demonstrating that their proposed cli
subclass comport with both Rule 23(a) and @al-Mart Stores, Inc. v. Duke§64 US.
338, 350 (2011)Zinser v. Accufix Res. Inst., In253 F.3d 1180, 1186 (9th Cir. 2001).
plaintiff whose lawsuit meets the requirements of Rule 23 has a “categorical” rig
pursue his claim as a class actio®hady Grove Orthopedic Assod3.A. v. Allstate Ins.
559 U.S. 393, 398 (2010).

Federal courts possess broad discretion over class certification under this
Bateman v. Am. MulCinema Inc., 623 F.3d 708, 712 (9th Cir. 2010) (“The decision
grant or deny class certificatioa within the trial court’s discretion.”). A district cou
must take the substantive allegations of the complaint as truis laigo“required to
consider the nature and range of proof necessary to establish [the] allegations’
complaint. In re Caordinated Pretrial Proceedings in Petroleum Prod. Antitrust Ljt
691 F.2d 1335, 1342 (9th Cir. 1982) (citiBtackie v. Barrack524 F.2d 891, 901 n.1]

(9th Cir. 1975)). A court may therefore consider evidentiary submissions as par

Rule 23 analsis. United Steel, Paper & Forestry, Rubber, Mfg. Energy, Allied Indus.
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Serv. Workers Int'l Union, AFCIO, CLC v. ConocoPhillips C0593 F.3d 802, 810 (9t
Cir. 2010).

However, a court has “no license to engage in-faaging merits inquiries at ¢h

certification stage.Amgen Inc. v. Conn. Ret. Plans & Tr. Funsie8 U.S. 455, 466 (2013)).

“Merits questions may be considered to the extdnit only to the extertthat they arg
relevant to determining whether Rule 23 prerequisites for class certification are sat
Id. at 466 (internal quotation marks omitted). Ultimately, “[t]he district ¢euctass
certification order, while important, is also preliminary” because “[a]n order that g

or denies class certification may be altered or amended before final judgnSeaiit.v.

Corona Reg’l Med. Ctr.909 F.3d 996, 1004 (9th Cir. 2018) (quoting Fed. R. CiV.

23(c)(1)(C))-
. ANALYSIS

Plaintiffs request that the Court certify a class consisting of:

all noncitizens who seek or will seek to accémsWW.S. asylum process by
presenting themselves at a Class A [POE] on the-MeXico border, and
were or will be denied access to the U.S. asylum grocess by or at the
instruction of [CBP] officials on or after January 1, 2016.

(Mem. of P. & A. at 1.) Platiffs also request that the Court certify a subclass of
noncitizens who were or will be denied access to the U.S. asylum processasas &\
POE on the U.SMexico border as a result of Defendants’ metering policy on or
January 1, 2016.”1d.) The Court briefly addresses evidentiary issues before turni
the class certification analysis.

A. Evidentiary Objections

Preliminarily, the Court addresses Defendants’ two Motions to Strike
anonymous and pseudonymous declarations submitted in support of Plaintiffs’ Moti
Reply briefs. $eeECF Nos. 411, 425.) Defendants filed these motions after the p

failed to reach angreement about how to limit the disclosure of the declarants’ identi
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information!® Defendants now move to &t 23 declarations submitted in support
Plaintiffs’ Motion for Class Certificatiorand 44 declarations submitted in support of

Reply on the basis that Plaintiffs never requested or received permission foi

unidentified declarants to proceed anonymously or pseudonymiduBicause the Cour

did not rely on the declarations to resolve the issues raised on class certification, th
DENIES AS MOOT Defendants’ Motions to Strik®.
B. Fed.R. Civ. P. 23(a)

Rule 23(a) provides that a class may be certified only if:

(1) the class is so numerous that joinder of members is impracticable; (2)
there are questions of law or fact common to the class; (35 the claims or
defenses of the representative parties anedypf the claims or defenses of

the class; and (4) the representative parties will fairly and adequately protect
the interests of the class.

Fed. R. Civ. P. 23(ajiee alsadShady Grove559 U.S. at 398. Courts refer to the R
23(a) factors as “numerosity, commonality, typicality, and adequacy of represent
Mazza v. Am. Honda Motor C&66 F.3d 581, 588 (9th Cir. 2012). Plaintiffs gener

of
the
thes

—+

e Co

ule

Ation.

ally

bear the burden to show that their proposed subclass “independently meef[s] tl

requirements for the nmaienance of a class actionOfficers for Justice v. Civil Sen
Comm’n 688 F.2d 615, 630 (9th Cir. 1982). The Court addresses each factor bels
finds that Plaintiffs have satisfied the Rule 23(a) requirements.
1. Numerosity
Rule 23(a) requires that the class be “so numerous that joinder of all mem

impracticable.” Fed. R. Civ. P. 23(a)(1). When a class action seeks only equitable

10 plaintiffs’ counsel twice offered to share the information with Defersdamt the condition tha
Defendants agree to limit disclosuceonly certain members of the defense telanmt Defendants did ng
agree to Plaintiffs’ terms.SgeDecl. of Alexander Halaska in supp. of Mtut.Strike Mot. Decls{{ 4, 5,
ECF No. 411-2; Decl. of Stephen Medlock (“Medlock Decl.”) in supp. of Opp’n 1 6, ECF No. 434

1 The Court previously allowed the Named Plaintiffs to proceed pseudonymously or anonymousl!
case without prejudice to future challenges by Defendants at later stages otctedlipigs. $eeECF
No. 138.) Defendants do not seek to strike Named Plaintiffs’ declarations rinntant Motions tq
Strike.

12 Because the Court did not consider any supporting documentation in conjunction with the Mg
Strike, the parties’ Madn to Seal certain exhibits to apdrtions of Plaintiffs’ Opposition to Defendant
Motions to Strikg(ECF No. 432)s TERMINATED AS MOOT .
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as here, “the numerosity requirement is relaxed and plaintiffs may rely on the reag
inference arisingrom plaintiffs’ other evidence that the number of unknown and fu
members” of a proposed class is sufficient to make joinder impracticadoka v. Unitec
States 101 F. App’x 649, 653 (9th Cir. 2004).

The numerosity requirement is generally satisfied when the class contains

more membersConsolidated Rail Corp. v. Town of Hyde PatK F.3d 473, 483 (2d Cit.

onak
ture
)

40 (

S

1995); Celano v. Matrriott Int’l, Inc, 242 F.R.D. 544, 549 (N.D. Cal. 2007). Plaintiffs

claim that this threshold is far exceeded in this case, noting that in Ciudad Juali
Tijuana alone, a total of 57,460 people placed their names on waitlist in 2018 anq
(Mem. of P. & A. at 23.) Defendants concede that this satisfies the nuntgr
requirements for the subclass,, people who have been subjected or will be subjects
CBP’s metering policy since April 2018. (Defs.” Opp’n to Mot. (“Opp’n”) at18, ECF
No. 406.)

However, Defendants argue that Plaintiffs’ class/subclass distinction is fl
because “[m]etering is so distinct from the allegations of other ‘turnbacks’ tha
metering sukclass cannot properly be considered” derivative of the largeréldss. at
18.) Instead, Defendants contend, the two groups shouwdrisédered separate class
(Id.) Defendants claim that under this formulation, the proposed class covering tur

other than metering does not meet the numerosity requiremdnt. (

The Court finds no issue with the class/subclass structureerintgtlike the other

conduct alleged, is one way in which CBP officers turned asgleskers away from POE

instead of referring them to asylum officers for credible fear interviews, as require
U.S.C. § 1225(b). The proposed class and subclasareagi individuals allegedly
subject to some form of CBP conduametering or otherwisethat denied them accef
to this statutory process. The subclass of metered asdeRers, therefore, does 1

encompass anyone who is not also in the class; evawduadl who was or will be denie

13 Defendants’ challenge to numerosity overlaps considerablytgthargument regarding commonality

and typicality. The Court addresses these issues in Secti@2 Hhd 111.B.3,infra.
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access to a POE necessarily includes any individual subject to metearf@Ci. C.f.

Ashker v. Gov. of State of CaliNo. C 095796 CW, 2014 WL 2465191, at *3 n.1 (N.
Cal. June 2, 2014) (treating a proposed subdasa separate class where plainti
definition of the subclass “conceivably could encompass inmates who are not mem]
the proposed . . . class”). Where a subclass is subsumed within larger class,

plaintiffs are required to show only thi&ie subclass was sufficiently numerous to sat
numerosity requirementSee McCurley v. Royal Seas Cruises,, [881 F.R.D. 142, 161
(S.D. Cal. 2019)see also Langley v. Coughlidl5 F. Supp. 522, 553 (S.D.N.Y. 198
(finding allegations that subclasses each encompassed anywhere between 30 and

members were sufficient to meet numerosity requirement for dasissubclass

certification). Plaintiffs have done so. Thus, the Court finds numerosity is satisfied.

2. Commonality

The commonality requirement requires that there be “questions of law o
common to the class.” Fed. R. Civ. P. 23(a)(2). “What matters to class certificati
IS not the raising of common questiensven in droves-but rather, the capacity of
classwide proceeding to generate commamswersapt to drive the resolution of th
litigation.” Dukes 564 U.S. at 350 (quotations omitted). “All questions of fact and
need not be common to satisfy the [commonality requirement]. The existence of
legal issues w#h divergent factual predicates is sufficienMeyerv. Portfolio Recovery
Assocs. 707 F.3d1036, 1041 (9th Cir. 2012) (quotations omitted). “The comm
contention ‘must be of such a nature that it is capable of classwide resetutoch
means that determination of its truth or falsity will resolve an issue that is centinal
validity of each one of the claims in one strokdd’ at 104142 (quotingDukes 564 U.S.
at 350).

In this case, Plaintiffs argue that the commonality requirement is met be

Plaintiffs have shown that “that the existence and effects of turnbacks, including me

D.
f's
bers

AS he

isfy

9)
250 «

r fac
on . .
a

e

aw

share

on

to

caus

terin

are systemic and capable of common proof.” (Mem. of P. & A. at 27.) With respect t

metering specifically, Plaintiffs state that it is undisputed that this practice applaid
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POEs on the U.SMexico border, regardless of capacityd. @t 26-27.) Plaintiff thus

identify the following common questions of law and fact in this actio

512) whether Defendants are misinterpreting 8 U.S.C. 8§ 1158(a)(1) and
25_(a)ﬁ1), (a)(3), and (bl)J(lg(A SI) to apply only to individuals who are
physically present in the U.S.; (2) whether Defendants denied noncitizens

arriving at Class A POEs on the3JMexico border access to the U.S.
asylum process; (3) whether class members have been “adversely affected o
aggrieved” by agency action taken by Defendants, 5 U.S.C. 701;c§’4)
whether Defendants™ “unlawfully withheld or unreasonably delayed”

mandatory agency action; (5) whether Defendants denied class members due

process in violation of the Fifth Amendment; (6) whether Defendants’
conduct violated the universal and obligatory international norm of
nonrefoulement; (7) whether Defendants’ turnbacks are ultra vires; and (8)

whether the Turnback Policy was adopted and implemented based on pretext
and an unlawful desire to deter asylum seekers.

(Id. at 28.)

Defendants argue that Plaintiffs’ commonality argument fails for a numb
reasons. First, Defendants contend that Plaintiffs fail to “identify any common f
beyond metering” regarding the broader class because the eight individuals al
subjectedo “turnbacks” other than metering allege conduct too disparate for purpo
commonality. (Opp’n at 26-21.) Second, Defendants state that there are no que
common to the metering subclass because Plaintiffs’ claims “turn on the-hayidple
factual circumstances unique to each port of entry,” some of whmyide legitimate
reasons for turnbacks arigus requie “an individual assessment of the officer's use
discretion.” (d. at 2223, 28-29.)

The Court is not persuadedVhile Plaintiffs include eightiiscretepractices as thg

s

14

er of
policy
egec
Ses C

stion:

of

1%

factual bases for their claim$,this does not defeat commonality where the claims

14 There is evidence that the reason for these varied practices was due to that faeshe turning
asylumseekers away since P&, CBP had no standard practice governing the way in which officerg
to carry out that objective before the issuance of the Metering Guidai2€4.8. (SeeCBP Report of
Investigatiorat 8-9 (noting thatat the beginning of 2017, CBP’s instructions at the San Ysidro POE
stopping undocumented individuals were “conflicting and constantly changing” and witiénvaolicy
was to allow those claiming asylum into the U.S., “management instructed tRedi@i&ers] to direct
[undocumented aliens] to the Beta group in Tijuanség alsd_eutert Rep145-47 (noting that “CBH
officials were not using a uniform explanation for why [turnbacks] were taking place” andebexring
was not standardized in 2017-2018).)
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themselves are still capable of clagsle resolution. In this regard, Plaintiffs identify

sufficient commonalities between all eight practices to generate commwarans this
case, including the folleing: (1) each practice is carried out bord&te by a singlg
agency, CBP; (2) each furthers the administration’s objective of restrictingraagkcess
(3) all members of the class are subject to at least one of these practices; and
practice isunlawful as to every asylwseeker, regardless of the unique circumstancs
each POE. SeeMem. of Ps. & As. at 27 (“[T]urnbacks, including metering, are illg
regardless of Defendants’ proffered justification for themThus, Defendants’ argumee
that “potentially legitimate factors” exist to justify individual instances of meteisn
inappositet® See Parsons754 F.3d at 678 (holding that commonality existed whiege
inquiry into class claimslid not require a determination as to “the eff@dhose policies
and practices upon any individual class membecl@gss members) or to undertake &
other kind of individualized determination”).

What remains for the Court to resolve on the merits is whether these pr:
constitute “agency actisnunlawfully withheld—namely, a refusal to inspect or proct
asylumseekers by referring them for credible fear interviews under 8 U.S.C. § 12
(PIs’ Reply in. supp. of Mot. (“Reply”) at 5, ECF No. 413.) This is sufficient
commonality. The dfferent factual circumstances between each class member’s par
experience does not destroy commonality because there is still a common underlyi
question regarding whether each and every class memndslegally denied access t
the asylunsystem because of Defendants’ overarching poli®se Parsons v. Ryarn54
F.3d 657, 678 (9th Cir. 2014) (findingpmmonality where putative class sought

15 In any event, Plaintiffs have praléd evidence to support that Defendants’ capaelgted
justificationsfor turnbacksarepretextual. $ee, e.qg. Prioritization Queue Management Strategy,” |
35 to Medlock Decl., ECF No. 38%7 (shifting from “detention capacity” to “operational capacity”
prioritizing other tasks over asylum processing); Exs443o0 Medlock Decl., ECF Nos. 385, 389

46, 3947, 38948, 39049 (noting processing capacities at POEs and CBP’s “funneling” of as
seekers from smaller POEs to larger POEs with long wait times); B&6 5@ Medlock Decl., ECF N¢
38954 through 38%8 (citing to statements by CBP and DHS@#is implying intended deterrent effg
of turnbacks)see alsdep. of Whistleblower 99:15-100:2, 111:18-25, 112:23-113:6, EX. 3 to Mg
Decl., ECFNo. 3895 (testifying that capacity claims were fal3e).

212 -
17cv2366

(4) e
BS at

gal

g

Iny

ACtiCE
PSS
25(b)
for
icula
ng lec

0o

to

EX.
hnd

ylum
ct
dlock




© 00 N oo o b~ w N P

N N N N N N N NN R B P R R R B Rp B
® ~N oo K WO N B O © 0 ~N oo ;~ W N R, O

challengel? statewide policies governing “the overall conditions of health care se
and coninement” because “either each of the policies and practices [was] unlawfu
every inmate or it [was] not”Abdullah v. U.S. Sec. Assqadsic, 731 F.3d 952, 957 (9t
Cir. 2013) (“[Commonality] does not . . . mean that every question of law omtasttbe
common to the class; all that Rule 23(a)(2) requires is a single signifjigastion of law
or fact.”) (quotations and citation omittedee alscArmstrong v. Davis275 F.3d 849
868 (9th Cir. 2001) (finding commonality satisfied “where the laindhallenges a systen|
wide practice or policy that affects all of the putative class membats'Qgated on othe
grounds by Johnson v. Californi&43 U.S. 499 (2005). The fact that “precise practiq
among ports of entry or CBP officials differ does not mean that a constitutional or stg
floor does not apply equally to all asylum claims raised at a PS&e Lyon v. |$.
Immigration & Customs Enft300 F.R.D. 628, 642 (N.D. Cal. 2014) (findi
commonality existed where plaintiffs alleged thagytlwere denied effective access
telephones at detention facilities, despite the variation in phone policies and prac
each facility).

Thus, the Court finds commonality satisfied for purposes of certification.

3.  Typicality

In general, the claims of the representative parties “need not be substa
identical” to those of all absent class members and need only be “reasonaktgrtsive”
in order to qualify as typicalHanlon v. Chrysler Corp 150 F.3d 1011, 1020 (9th C
1998, overruled on dter grounds byDukes 464 U.S. 338. “The test of typicality
‘whether other members [of the class] have the same or similar injury, whethesstion
is based on conduct which is not unique to the named plaintiffs, and whether othg
members have been injured by the same course of cond&arSons 754 F.3d at 68"
(citation omitted).

The claims of the 14 Named Plaintiffs illustrate the myriad ways in which de
of access to the asylum process are carried out at the southern border. While som¢
Plaintiffs were able to reach the entrance to the POE building or even the building
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before being turned away by CBPothers were prevented from approaching the POE

building by CBP or Mexican official¥, often at the midpoint of the bridge that divides the

United States and Mexic§. Some were told by CBP officials that the POE was ful
closed®while others were told to wait in Mexico, referred to Mexican officials, or sin
told that they could not apply for asylih Further, five Named Plaintiffs alledleat they
experienced coercion, threats, misrepresentations, and abuse as part of CBP’s (
access to the asylum procéss.

The Court finds that the Named Plaintiffs’ claims are all “reasonabgxtensive”
of the claims of the broader classasfylumseekers who were or will be denied acces
a Class A POE “by or at the instruction of” CBP officials, and of the claims of the g
subclass. Although the mechanics and locations of the Named Plaintiffs’ claims var
all involve the samajury—denial of access to the asylum process. The Named Pla
also raise the same legal arguments as those of the class and subclass; naGgly; <l
refusal to inspect and process them violates the Immigration and Nationality Act (“I
the Administrative Procedures Act (“APA”), the Due Process Clause of the
Amendment, and the Alien Tort Statute. (Mem. of P. &aA29-30.) ldentical factua
circumstances are not necessary where, as here, the claims of the Named Ritassf
and subclass are based on the same legal theories arising from the same alleged
practice SeeRodriguez v. Haye$91 F.3d 1105, 1124 (9th Cir. 20X@nding typicality

16 (SeeDecl. of Abigail Doe 1-910; Decl. ofBeatrice Doe | 9; Decl. of Carolina Doe 1 14; Dec|.

Dinora Doe 11 8, 11, 16; Decl. of Ingrid Doe 11 13,0%l. of Bianca Doe 11 8, 214;Decl. of Victoria
Doe 1 1; Decl. of Emiliana Doe  12.)

17 (SeeDecl. of César Doe  4; Decl. of Maria Doe4]®-12.)

18 (SeeDecl. of Roberto Doe {-2; Decl. of Maria Doe T; Decl. of Juan Doe 1 6; Becl. of Ursula
Doe 116, 9

19 (SeeDecl. of Beatrice Doe 1 10, 12; Decl. of Jose Doe 1 18; Decl. of Roberto D&l 50f Bianca
Doe 1 8; Decl. of Juan [df 6 Decl. of Ursula Doe  6Decl. of Emiliana Doe 1P

20 (SeeDecl. of Abigail Doe Y 15; Decl. of Ingrid Doe {1 15, 16; Decl. of Jose Doe 1%99:I3ecl. of
Maria Doe  4Decl. of Bianca Doe {1 £14; Decl. of Victoria Doe | 11.)

21 (SeeDecl. of Abigail Doe 71.3-18; Decl. of Beatrice Doe 1 9, 12,-21, 24; Decl. of Carolina Doe

11 16, 18-21, 23-24, 26; Decl. of Dinora Doe 11 9, 12, 16-17; Decl. of Jose Doe { 12.)
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where the petitioner and proposed class “raise[d] similar constitutidpedlycarguments

and [were] alleged victims of the same practice of prolonged detention whjle in

immigration proceedings”). Further, there is no indication that these denials were unigt

to Named Plaintiffs; indeed, given the undisputed number of people orstisaitlis clear,
that others have been injured by this same course of conduct.

Defendants raise several challenges to typicakiyst,Defendants contend that the
claims ofPlaintiffs Abigail Doe, Beatrice Doe, Carolina Doe, Dinora Doe, and |rigpiel
are not typical of the putative subclass members’ claims becausallégy they were
turned back by CBP officers before tdeteringGuidance was issued in 2018pp’n at
31-32.) However, the Court is not persuaded by any suggestiothdss# claimsare

atypical simply because of their timing. Plaintiffs have alleged, with citatisagporting

evidence, that Defendants began metering asylum seekers at the San Ysidro POE in 2

and that the metering policy adopted in 2018 was merely a formalization of this grocess.

As such, the Court does not find that the chronology ektirtaintiffs’claimsmeans they
arenot reasonably cextensive of the subclass’s metering claims.
Second, echoing their challenge to the commonality requirement, Defestiats
they “can raise unique factual defenses” as to each Named Plaimdfividual turnback
at a POE that defeats typicality for both the class and subc@gp:n@at 32-33.) By way

of example, they state that the unlawfulness of Roberto Doe’s turnback, given the timin

“depends on whether the government’s delay in processingdsminreasonable in light

of other congressionalgnandated activities occurring thie port that ddy]” (1d. at 32.)

This appears to be another iteration of Defendants’ argument that other “potentiall

legitimate factors” could provide legal justification for the decision to turn back asylum

seekers at POEs. Again, this argument misunderstands Plaintiffé¢gatelaim that all

turnbacks are illegal regardless of the proffered justificat®eeSection 111.B.2. supra

22 (SeeRule30(b)(6) Dep. of U.S. CBP 241:9242:6, Ex. 1 tdvledlock Decl, ECF No. 39-3 (noting that
metering began in 2016 with influx of Haitian migrants); Dep. of Todd Owens-B&:9100:2-6
(testifying that metering has been in place from 2016 to present).)
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Lastly, Defendants contend that in some Plaintiffs’ cages;were “intercepted by

Mexican officials” or otherwise did not encounter CBfficials and were therefore not

subject to the enumerated turnback practices. (Opp’n-8832However Plaintiffs have

sufficiently supported their arguments at this stdge Mexican officials acted at thg

direction of CBP officials as part of the metering pofigyMoreover, to the extent son

~<

e

asylumseekers placed themselves on waitlists without approaching a POE at all pursua

to the understanding that metering was in effect at theNeico border, these clain
are also reasonabboextensiveof the Named Plaintiffs’ claims. The Court sees

meaningful difference between asyhs®ekers who metered directly by CBP at or ne

S

no

ar a

POE and those who placed their names on waitlists after receiving information abput t

practice from third parties, such as Mexican officials or other asgkeker<?
Thus,the Court therefore finds typicality has been met.

4. Adequacy of Representation

For the class representatvi® adequately and fairly protect the interests of

the

class, two criteria must be satexdi “First, the named representatives must appear able to

prosecute the action vigorously through qualified counsel, and second, the represe
must not have antagonistic or conflicting interests with the unnamed members
class.” Lerwill v. Inflight Motion Pictures, In¢ 582 F.2d 507, 512 (9th Cir. 197§
Defendants do not contest the adequacy of the representation in this case.

The Court finds no evidence that the proposed class representatives ha

23 (See, e.g.Sept. 4, 2016 Email, Ex. 40 ktedlock Decl, ECF No 38942 (“Yesterday was the first da

we have coordinated with [G]rupo [B]eta to slowdown the intake process.”),elenagement Briefj,

Ex. 41 toMedlock Decl, ECF No. 8943 (“CBP has established a collaborativenaiional effort with

The Government of Mexico (GoM) . . . to assist in slowing the flow of individuals to the bordee!

alsoDecl. of Roberto Do§ 6 (stating that a CBP official called Mexican immigration officials to “cq
and pick up” asylurseekers from POE); Decl. of César D46 (attesting that Grupo Beta told h
that he “would need to go through them to apply for asylum”); Decl. of Juafi ®(&tating that Mexica
officials were “standing on the sidewalk checking people’s documents before theyreaald theg
American offigals standing in the middle of the bridge).)

24 Two Named Plaintiffs did not initially approach POEs on the advice of third gaintié they would
first need to put their names on waitlist&SeeDecl. of Cesar Doe { 4 (told by Grupo Beta that “t
would put [him] on a list and give [him] a number”); Decl. of Emiliana Doe-fll9learned about waitlig
from another asylum-seeker and placed herself on the list in the parking lot nexCluatbarral POE.)
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antagonistic or conflicting interests with the unnamed members of the class, and
has shown that they are qualified and willing to prosecute this action vigoroSse.
Medlock Decl.{1 45, ECF No. 39€.) Thus, the requirements of Rule 23(a)(4) h
been met.

C. Fed. R.Civ. P. 23(b)2)

If a proposed class satisfies Rule 23(a)’s requirements, then the proposed cla
also qualify as one of the types of class actions Rule 23(b) identifies. Fed. R. Civ. P
Ellis v. Costco Wholesale Cor®57 F.3d 970, 9780 (9th Cir. 2011).Plaintiffs seek

certification of the class and subclass pursuant to Rule 23(b)(2). (Mem. of P. & A

Rule 23(b)(2) permits class certification when “the party opposing thel@dasacted of

refused to act on grounds that apply generally toldescso that final injunctive relief ¢
corresponding declaratory relief is appropriate respecting the class as a whole.”

Civ. P. 23(b)(2).The Ninth Circuit has held that “it is sufficient’ to meet the requiremé
of Rule 23(b)(2) [when] ‘class members complain of a pattern or practice that is ge
applicable to the class as a wholeRbdriguez591 F.3d at 1125 (quotidyalters v. Reno
145 F.3d 10321047 (9th Cir. 1998). “The rule does not require [the Court] to exam
the viability or bases of class members’ claims for declaratory and injunctive relig
only to look at whether class members seek uniform relief from a practiceadgelio all
of them.” Id. at 1125;see also Duke$64 U.S. at 360 (“The key to the (b)(2) class is

indivisible nature of the injunctive or declaratory remedy warrartbe notion that the

conduct is such that it can be enjoined or declared unlawful only as to all of the
membersr as to none of them.”) (internal quotation marks omitted).

The Court finds that Rule 23(b)(2)’s requirements are plainly met. Plaintiffs P
for Relief requests that this Court: (1) declare that Defendants’ Turnback Policy v
the INA, APA, the Due Process Clause of the Fifth Amendment, or principles of
refoulement; and (2) issue injunctive relief prohibiting Defendants from continuit
implement the Policy and requiring Defendants to implement oversight and accoun
procedures related to inspecting and processing asséekers at POEs along the south
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border. (SAC § 304.) This relief would benefit the Named Plaintiffs as well &
members of the proposed class and subclass in the same manner in a single&st:
Parsons 754 F.3dat 689 (“[E]very [member] in the proposed class is allegedly suffe
the same (or at least a similar) injury and that injury can be alleviated for eass
member by uniform changes in. . policy and practice.”)see also Inland Empire
Immigrant Youth Collective v. NielseMNo. EDCV 17-2048 PSG (SHKXx), 2018 WL
1061408, at *12 (C.D. Cal. Feb. 26, 2018)

Defendants claim that because the evidence does not support that CBP office
generally to implement each of the eight distinct practices alleged by P#ititéfe is ng
evidence a “Turnback Policys applicable to the broader class and therefore no bas
finding thatCBP officials “acted or refused to act on grounds that apply generally {
class” as required under Rule 23(R). (Opp’'n at 34(“[T]here is no evidence the
Defendants have acted generally to . . . take[] any of the other myriad actions that P
claim is part of the same general course of conduég.”).)

This argument is without merit. Factual differem@gnong class member claims
not a focus of the Rule 23(b)(2) inquirsee Waltersl45 F.3dat 1047 (noting that “the
government'sdogged focus on the factual differences among the class members g
to demonstrate a fundamental misunderstaridbhdrule 23(b)(2)). Plaintiffs allege that
CBP officers refused to process asylaaekers, an act which they claim is unlaw

regardless of the grounds for the refus&edgMem. of P. & A. at 9 (arguing alternative

that all turnbacks “are categoricallplawful because they exceed CBP’s authority” or {

turnbacks in this case are unlawful because “they are based on pretext and an {
deterrence motive”).)The officers’refusal to process asyluseekerstherefore,s the
generally applicable ground for clasgde relief under Rule 23(b)(2)SeeWalters 145
F.3d at 1047 (t is sufficient[for Rule 23(b)(2)]if class members complain of a pattg

25 Defendants alsnotethat if Rule 23(b)(2) requirements are met, “there are important limits on the
available ta23(b)(2) class.” (Opp’n at 35Because these contentions concern the scope of the req
injunctive relief, which falls outside the class certification inquiry, the Cooesdot address theg
arguments.
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or practice that is generally applicable to the class as a WhdRadriguez 591 F.3d at
1126 (certifying class of immigrant detainees under Rule 23(b)(2) where “relief fr
single practice is requested by all class members”).

Hence, Plaintiffs have shown that the requirements of Rule 23(b)(2) have bee
IV. CONCLUSION

Accordingly, the CourTENTATIVELY ORDERS as follows:

(1) Plaintiffs’ Motion for Class Certification (ECF No. 398)GRANTED.

The Court certifies a class consisting of

all noncitizens who seek or will seek to access the U.S. asylum
rocess by psenting themselves at a Class A [POE] on the-U.S.
exico border, and were or will be denied access to the U.S.
asylum process by or at the instruction of [CBP] officials on or
after January 1, 2016.

The Court also certifies a subclass of
all noncitizens Wwo were or will be denied access to the U.S.

asylum process at a Class A POE on the-Wé&xico border as a
result of Defendants’ metering policy on or after January 1, 2016.

(2) Defendants’ Motions to Strike (ECF No. 411, 425)RENIED AS MOOT ;
(3) The relatedviotion to Seal (ECF No. 432) EERMINATED AS MOOT .
IT IS SO ORDERED.

Dated: July 16, 2020 L_.L{ 'l't_{-ff‘ff‘-_ 4 ‘-;_:.;-355-.}?{_{3-«"__;(:
Homn. Cynthia Bashant
United States District Judge
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