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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

AL OTRO LADO, INC., et al.,
Plaintiff s,

Case No0.:3:17-cv-2366BAS-KSC

ORDER REGARDING JOINT
V. MOTION FOR DETERMINATION

CHAD F. WOLF, Acting Secretary, U.s| OF JUNE 2020 CLAWBACK

Department of Homeland Security, in his DISPUTE; ORDER GRANTING
. : ’ MOTION TO SEAL [Doc. Nos. 522,
official capacity, et aJ.

524]
Defendans.

Before the Couris the partiesJoint Motion for Determination afune2020
Clawback Disputéthe “Joint Motion” or “Jt. Mot.”). Doc. No. 523 (sealed), Doc. No.
524 (public, redacted versionpefendants request to claw batkcuments they assert

are privileged and were inadvertently produced in discovegfendants alsmake an

unopposed motion to seal portions of the Joint Motion that quote from or describe t

contents of the purportedly privileged documents (“MotioBeal”or “Sealing Mot.).
Doc. No. 22. For the reasons set forth herein, the COlENIES defendants’ request t(
claw back the documentsmidd GRANTSthe Motion to Seal.
I. BACKGROUND
The parties filed the Joint Motion on August 18, 2020. On the samae
defendants lodged 17 documeiaksntified asGovernmenDocuments A through @ith
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the undersigned’s chambers for the Court'samerareview. Seelt. Mot. at 36.
Government Documents A through P are four iterations of a July 13, 2017 email af
attachments, resulting in 16 documents among which are sduptalates Government
Document Q is a heavisedacted email chain dated April 25, 20I3espite the
lodgmert of 17 documents with the Coutlie parties have clarified that their dispute
relatesto only one document, of which there are four identical co@gesernment
Documents C, G, K and.© SeeDoc. No. 566. The remaining 13 documents, over
which defendats also assert the attorrelyent and/or deliberative process privileges,
provided for“context” Id. at 3. To support their assertions of privilege, defendants
submit the declaration of Matthew S. Davies, Deputy Executive Director of Admiss
and Passenger Programs for Customs and Border Protection’s (“CBP”) Office of F
Operations (“Davies Decl.d.Doc. No. 5242.

The documenat issuewhich the Court will refer to as the “Draft Guidance,” is

November 2016 memorandum regarding metering which was attached to the July

2017 email string. Jt. Mot. & Doc. No. 566 at 3Defendantglaimthe Draft Guidance

IS protectedn its entiretyby the attornexclientanddeliberative process privilege Jt.
Mot. at 36. No other privilege or protection from disclosuseasserted as a basis for
clawing back the Draft Guidanc®efendants designated the Draft Guidance
“Confidential” under the operative Protective OrdeSeeDoc. No. 276.

/1

/1

! Government Documents C, G, K and O bear beginning Bates number®EBD0094034, AOL-
DEF00094026, AOLDEF00069029 and AOIBEF00069037, respectively.

2 The Davies Declaration @so submitted in support of the Motion to Seal. Doc. No. 522-2.

3 The Protective Order provides that documents designated “Confidential” mingséisonly to

counsel, the Courthe named parties and their officers, directors and employees, and tertain
parties and witnesses.ob. No. 276 at 9-10. Defendants also designated the remaining 13 docun
either “Confidential” or “Highly Confidential” under the Protective Order.
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[I. LEGAL STANDARDS*
A. The Attorney Client Privilege

“The attorneyclient privilege protects confidential communications between
attorney and client, which are made for the purpose of giving legal adviciéed States
v. Richey 632 F.3d 559, 566 (9th Cir. 2011). TKmth Circuit has established an eigh
part test for the applicability of the attorneljent privilege:

(1) Where legal advice of any kind is sought (2) from a professional legal
adviser in his capacity as such, (3) the communications relating to that
purpose, (4) made in confidence (5) by the client, (6) are at his instance
permanently protected (7) from disclosure by himself or by the legal adviser,
(8) unless the protection be waived.

United States v. Ruehl883 F.3d 600, 607 (9th Cir. 2009)efendats bear the burden
of proving each of these elements as the party asserting the prividegé 608.

The attorneyclient privilege is narrowly construgdnited States v. Martir278
F.3d 988, 999 (9th Cir. 2002), and appliesrily when necessary &fectuate its limited
purpose of encouraging complete disclosure by the cligatiffith v. Davis 161 F.R.D.
687, 694(C.D. Cal. 1995) (citations omitted).
B. The Deliberative Process Privilege

The deliberative process privilege is a qualified peiyd that Exempts from
discovery information reflecting advisory opinions, recommendations and deliberat

comprising part of a process by which government decisions and policies are

—+

ions

formulated.” Thomas vCate 715 F. Supp. 2d 1012, 1019 (E.D. Cal. 2010). Its purpose

Is to foster quality government decistoraking, and it “applies only if ‘disclosure of

[the] materials would expose an agency’s dec[sjaraking process in such a way as 1o

discourage candid discussion within the agency and thereby undermine the agenc

4 The Court applies the federal common law of privilege in this case, which is broughfedetal law.
Seefed. R. Evid. 501 (federal common law “governs a claim of privilege” unless otherwiseggar by
rule or statite, or where “state law supplies the rule of decision”)
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ability to perform its functions."Kowack v. U.S. Forest Sy@66 F.3d 1130, 1135 (9th
Cir. 2014) (citation omitted) (alteration in onmgil).

A document must be both “predecisional” and “deliberattedie protected by th
privilege. Carter v. U.S. Dep’t of Commerc@07 F.3d 1084, 1089 (9th Cir. 2002).
predecisional document is oti&at not only predates the government decisiorobcy
but also was “prepared in order to assist [the] decisionmaker in arriving at his dé&ci
Id. (citations omitted).A deliberativedocumentontains opinions, recommendations,
advice about government policiesdecisions SeeF.T.C. v. Warer Commc’ns Ing.
742 F.2d 1156, 1161 (9th Cir. 19840he initial burden of establishing the applicabilit
of the privilege is on the governmeree North Pacificd.LC v. City of Pacifica274 F.
Supp. 2d 1118, 1122 (N.D. Cal. 2003).

With these priniples in mind, the Court has reviewed the documientamera
For the reasons that follow, the Court finds the Draft Guidanoet {grotected byeither
the attorneyclient orthedeliberativeprocess privilege Asthe Court finds both
privileges inapplicable, it does not reach ¢uestiorwhether defendants waived the
attorneyclient privilegeor whether the deliberative process privilege yaétdplaintiffs’

need for the documentsince there is no dispute between the parties regarding

defendants’ assertion of privilege oweovernment Documents A, B, D, E, F, H, |, J, L

M, N, PandQ, the Courtalsodoes not address whether these docunaetgrivileged
[I1. DISCUSSION
A. TheDraft Guidance ls Not Protected by the Attorney-Client Privilege

Defendantglaimthatthe Draft Guidance is protected by the attorokgnt
privilege because an unidentified attorney “helped write” the doculbyemiaking
“substantive edits” tat, and it was attached to emails which are themselves (assertq
privileged. Jt. Mot. at-B; see alsdavies Decl., 190f coursenot every document thg
an attorney lays eyes or pen upon is privilegédeMartin, 278 F.3d at 999 (“The fact
that a person is a lawyer does not make all communications with that person

privileged.”). A contrary rule would fly in the face of the Ninth Circuit's admonition
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“[b]Jecause it impedes full and free discovery of the truth, the atterinayt privilege is
[to be] strictly construeti.Weil v.Inv./Indicators Research and Mgminc., 647 F.2d
18, 24 (9th Cir. 1981kee alsdruehle 583 F.3d at 607 (noting that the privilege “oug
to be strictly confied within the narrowest possible limits consistent with the logic o

principle’™) (citation omitted). The Court thus turns to the question of whether
defendantsas the “proponent[s] of the privilegdhave met their burdenf establishing

aits elements.Southern Union Co. v. Southwest Gas Ca2p5 F.R.D. 542, 548 (D.

Ariz. 2002) (rejecting claim of privilege where proponent did not prove all elements).

The attorneyclient privilege “protects communications rather than information|

GenProbe Inc. v. Becton, Dickinson and CNo.09-cv-2319 BEN NL$ 2012 WL
3762447, at *2 (S.D. Cal. Aug. 29, 2012) (quotinge Grand Jury Subpoena Duces
Tecum Dated Sept. 15, 19831 F.2d 1032, 1037 (2d Cir. 1984Dn its face, th®raft
Guidance is at a communication between an attoraeylclient, nor does it reveal the
substance of any such communicatioBge d. (noting that the attorneglient privilege
does not “impede disclosure of information except to the extent that disclosure wol
reveal confidential communications’gee alsdJnited States v. ChevronTexaco Corp.
241 F. Supp. 2d 1065, 1070 (N.D. Cal. 2002) (noting that a party fails to carry its b
of demonstrating privilege where the document “does not contain or reveal a
commnunication between attorney and client”).

As defendants concede, the Draft Guidance was not written by an attainey
Mot. at 7. Defendants claim that “counsel” provided “substantive edits and advice’
the document, but as plaintiffs correctly pamut, the Draft Guidanceontains no
redlining, handwrihg or commentary from an attorney (or anyone else for that matt
purporting to give legal advice as to its contents. Jt. Mat, H8. Based on its own
review, the Court cannot agree with defendants’ conclusory statement that disclost
the Draft Guidance “would reveal ... the specific topics on which counsel was cong
and the reason for such consultation” or the “legal advice rendered by agency couli

Davies Decl., 112. Put simply, tbeaft Guidance does noéference oexpose any lega
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advice sought or given, or that the client requested or expected any such exchang

kept confidential.Because defendants fail to “prov[e] each essential element” of the

attorneyclient privilege Ruehle 583 F.3d at 607, the Court finds thatattorneyclient

privilege ever attached to the Draft Guidance. Given this finding, the Court need not

address whether defendants waived the privilege

The Court’s analysis is not changed by the fact that the Draft Guidance was
attached to a purportedly privileged em&leelt. Mot. at 8; Davies Decl., 19. “[N]ot a
attachments to, or enclosures with, [privileged] documents are necessarily progectq
the privilege.” O’Connor v. Boeing North Am185 F.R.D. 272, 280 (C.D. Cal. 1999)
(collecting cases). Insteatietparty asserting the attormnelyent privilege“must prove
that each attachment is protected by privilegat Children’s Earth Found..\Wat’l
Marine Fisheries Sve85 F.Supp. 3d 1074, 1088 (N.D. Cal. 2015) (citations omitted
see alsd@runo v. Equifax Info. SvgdNo. 2:17cv-327-WBS-EFB, 2019 WL 633454, at
*8 (E.D. Cal. Feb. 14, 2019) (party claiming privilegéresquiredto show thathe
information in each email attachment is prote@teaccord Martin 278 F.3d at 1000
(party asserting privilege “must identify specific communications and the grounds
supporting the privilege as to each piece of evidence over which [the] privilege is
assertedj. Thus, everassuming defendants have properly asserted the atidiaey
privilege over the July 13, 2017 email strintpat does not confer privilege upon all
attachments to itA contrary rule would render the attorneljent privilege virtually
limitless in scopeand would “conflict[] with the strict view [of the privilege] applied
under federal common law ... Ruehlg 583 F.3d at 608 (finding error in testrict
Court’s “liberal” application of the privilege).
/Il

5> SeealsoChevronTexaca241 F. Supp. 2dt 1075 (findingthat “[t]he mere fact” that counsel is copig
on an email “will not shield” communications that are not privileged)Apple Inc. v. Samsung Elec.
Co, Ltd., 306 F.R.D. 234, 240 (N.D. Cal. 2015) (noting that a “single email of a ‘legal nature’ doe
privilege the entire email thread”) (citations omitted).
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Accordingly, defendants’ request to claw back the Draft Guidance as protects
the attorneyclient privilege is deniedThe Court turns next to defendants’ assertion t
the Draft Guidance is protected from disclosure by the deliberative process privileg

B. The Draft Guidance I s Not Protected by the Deliber ative Process Privilege

As set forth above, to qualify for the deliberative process privilege, the Draft
Guidance must be both predecisional and deliberafiager, 307 F.3cat 1089
Defendants assert that Sgerequirements are met becausedXtadt Guidance'is a non

final, predecisional policy document” that was “never issued to the field.” Jt. Mot. g

The Court disagrees, and finds that the Draft Guidance is neither predecisional nof

deliberative

To establishhis privilege, defendantsust“identify aspecific decisiorto which
the document is predecisionalMaricopa Audubon Soc’y v. U.S. Forest Seiv8 F.3d
1089, 1094 (9th Cir. 19973ee also United States ex rel. Poehling v. UnitedHealth
Group Inc., No.CV 16-8697 MWF (SSx)2018 WL 8459926at *13 (C.D. Cal. Dec. 14
2018) (collecting cases). In that regard, defendants state that the Draft Guidance
of a group of email communications and other documents exchanged to develop &
response to an “inquiry from an outside entity.” Dabesl., 16;see also id.18
(documents were exchanged as part of the “process for preparing the response”);
(documents related to “internal discussions regarding the request from the outside
entity”); 110 (same); 111 (documents were “part of an ongmiagess of considering th
most appropriate response” to the inquiryhe deliberative process privilegeotects
“an agency'’s internal deliberations oyeticy or legal issues’ from public scrutiny

Nat'l Immigration Law Ctrv. U.S. Immigration an€ustoms Enforcememtio. CV 14

9632 PSG (MANX), 2015 WL 12684437, at *9 (C.D. Cal. Dec. 11, 2015) (emphasis

added) It is notmeant to protect Government secrecy pure and sithplzep’t of
Interior v. Klamath Water Users Protective As32 U.S. 1, 9 (2001)Defendants’
deliberations regarding holestto address public relations matters‘possible

/1
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responseto an inquiry received from an outside entity” (Davies Decl., §td not the
type ofpolicy decisions the privilege is intended to protect.

Moreover, it is not enough to say that the Draft Guidance was “not the final
version” of the metering policy and wkder“updated. Jt. Mot. at 10.First, “[m]aterial
which predates a decision chronologically, but did not contribute to that decision, is
predecisional in any meaningful sens€arter, 307 F.3dat 1089(citations omitted)
Even if defendants had identifiéd specific decisiomaking processto which the Drafft
Guidance relate@s opposed to proposed communications with a third party about 1
policy decision), defendants have not established the “role” the Draft Guiithaiinee:
process ld.; see alsaCal. Native Plant Soc’y v. U.S. Envlrot. Agency251 F.R.D.
408, 413 (N.D. Cal. 2008)Second;“draft” documents are nogprotected deliberative
materials merely “because they may have been ‘subject to revidnat"'Res. Def.
Council 388 F. Supp. 2d at 11Q@cCitations omitted)seealso Poehling2018 WL
8459926, at *13 (“‘simply designating a document as a ‘draft’ does not automatical
make it privileged under the deliberative process privilege™) (citation omitfElag. fact
that the Draft Guidance waaotfinalized” in July 2QL7 (Davies Decl., Pdoes not,
standing alonegstablish that it is predecisional

The Draft Guidance ialsonot deliberative. “[F]or a document to be ‘deliberatiy
it should disclose the personal opinions or ‘mental processes of detialars.’” Cal.
Native Plant Soc’y251 F.R.D. at 413 (quotin@arter, 307 F3d at 1090 The privilege
does not protect “documents that do not express subjective opinions or whose relg
unlikely to expose an agency’s decisidmjaking process [s0] as to discourage ‘frank
and open discussions of ideasOr. Natural Desert Ass’n \Cain, No. 3:09-CV-00369
PK, 2016 WL 7104845, at *4 (D. Or. Dec. 5, 2016) (citations omittétbre,
defendants’ conclusorstatementhatthe Draft Guidancéreflect[s] the Agency’s
ongoing decisiommaking process” is not borne out by a review of the documdmcth
in factshowsit to bedevoid of*opinions, recommendatiorend reactions to” any

particularpolicy under consideratiorDavies Decl., 1111, 17. For that reason, the C¢
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Is unable to find that disclosure of the Draft Guidance “would exjaEsendants’]
decision-]making process in such a way as to discourage candid discussion within
agency and thereby undermikefendantg’ ability to peform its functions. Carter,
307 F.3dat1090Q It may be true that “CBP personnel must be free to communicate
honestly and openly about all relevant facts, as well as their own opinions,
recommendations and reactions.” Davies Decl., 117. Defentdamtsverhavesimply
not shown how disclosure of the Draft Guidance would “chill” this procBsgThomas
715 F. Supp. 2dt 1029 (finding conclusory statement that disclosure wcadé€ a
significant chilling effect” on agency deliberations insufficient to support deliberativ
process privilegesee also Greenpeace v. Nat'| Marine Fisheries $&88 F.R.D. 540,
543 (W.D. Wash. 2000) (to support assertion of privilege, government must “provid
‘precise and certain’ reasons for preserving the confidentiality” of information).

Furthermore, defendants do not meaningfully address how the Protective Or
place in the action would mitigate these concerns, asserting only that the Protectiv
“cannot fully protect” them. Jt. Mot. at 11. “Tleliberative process privilege is
designed to allow agencies to freely explore possibilities, engage in internal debats
play devil's advocate without fear pliblic scrutiny.” Thomas 715 F. Supp. 2d at 101¢
(emphasis added). But here, defendants designated the Draft Guidance “Confider
thereby prohibiting disclosure of the documents outside of the litig&seoc. No.
276 at 910. To the extent that the Draft Guidance could reveal any deliberative prof
the Court finds that the Protective Order “will sufficiently protect [defendants’]
interests.”In re McKessorGovt Entities Avg. Wholesale Price Litj@64 F.R.D595,
602 (N.D. Cal. 2009.

For the foregoing reasons, the Court finds the deliberative process privilege |
not apply to the Draft Guidance. As such, the Court does not reach the issue of wi
plaintiffs’ need for the document overcositbe privilege Seelt. Mot. at 1112.
/Il
/1
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IV.MOTION TO SEAL

“[T]he courts of this country recognize a general right to inspect and copy pu
records and documents, including judicial records and documeMitsoh v. Warner
Commc¢ns, Inc, 435 U.S. 589, 597 (1978). “Unless a particular court record is one
‘traditionally kept secréta‘strong presumption in favor of accessthe starting point.”
Kamakana v. City & Cty. of Honoluld47 F.3d 1172, 1178 (9th Cir. 2006)tétion
omitted. A party seeking to seal a judicial record bears the burden of overcoming
strong presumption of accedsoltz, 331 F.3d at 1135. Parties requesting sealing of
non-dispositive motiongsuchastheinstant privilege dispujenust make a
“ particularized showiri§j of “*good caus€&. Kamakana447 F.3d at 118Citation
omitted. “Good cause existahere the party seeking protection shows that specific
prejudice or harm will result” if the request to seal is den#aderson v. Marsh312
F.R.D. 584, 594 (E.D. Cal. 2015). Even where good cause for sealing exists, the (
has a responsibility tensure thabnly the information that is necessary to protect the
party from harm is obscured from the public’s vie8ee In re Roman Catholic
Archbishop of Portland in Or661 F.3d 417, 425 (9th Cir. 2011).

Defendantsdeclarant states that disclosuwfeGovernment Documents A througt
Q —including the Draft Guidancewould lead td‘undue public scrutiny” of DHS'’s
deliberative procesdDaviesDecl., B; see als&ealing Mot. at 3.Suchscrutiny could
in turn “stifle” DHS personnel’s participation in future decisimaking discussions.
DaviesDecl., B; Sealing Mot. at 3. While these articulated haweseinsufficient to
establish that the documents are not discoverable, the Court finds that defendants
identified a particularized harm that would result inphblic disclosure of the contents

of the document®.Anderson312 F.R.D. at 594. Furthermore, the parties have prof

® Defendants also claim the information should be sealed because it would revésajeatiaitorney
client communications. Asxplained above, the Court finds the Draft Guidance is not an attolinay/
communication.
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limited redactions that obscure only those portions of the Joint Motion that quote fr
otherwise reveal the contents of Government Documents 1 through 35. Therefore
is good cause to seal the Joint MotioAccordingly, the CourGRANT Sthe parties’
Motion to Seal.
ORDER
For the reasonstated hereint is herebyORDERED:
1. Defendants’ request to claw back Government Docun@n®, K and JDoc.
No. 524]is DENIED.
2. Defendantsrequest to claw back Government DocuméntB, D, E, F, H, |, J, L,
M, N, P and Q [Doc. No. 5243 DENIED ASMOOT.
3. The Motion toSeal[Doc. No. 22] is GRANTED.
ITISSO ORDERED.
Dated: November 2, 2020

H Karen S. Crawford
United States Magistrate Judge

" The Court makes no finding as to defendants’ assertion that there are “cog@sltons ... to seal
portions of the Joint Motion that would reveal the content of the Documents.” Sealing Mlot. a
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