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8 UNITED STATES DISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
1C
11 || HAMZA SHARIF, Case No0.:3:18cv-00065LAB-BLM
12 CDCR #AD-947Q
. ORDER:
Plaintiff,
13
14 VS. 1) GRANTING MOTION TO
PROCEED IN FORMA PAUPERIS
15 [ECF No. 2]
16 Dr. G. CASIAN, MD,
Defendant. 2) DENYING MOTION FOR CLERK
17 TO ISSUE SUMMONS
18 [ECF No. 5]
1¢ AND
2C 3) DISMISSING COMPLAINT FOR
21 FAILING TO STATE A CLAIM
29 PURSUANT TO 28 U.S.C. § 1915(¢e)(2)
AND 8§ 1915A(b)
23
24 HAMZA SHARIF (“Plaintiff”), proceeding pro se, is currently incarceraed
25 || CaliforniaMen’s Colony (“CMC”) in San Luis ObisppCalifornia, and has filed a civil
2€ || rights Complaint pursuant to 42 U.S.C. § 1983 (ECF No. 1).
27 Plaintiff claimsDefendant Casian,doctor at Richard J. DonowaCorrectional
28 || Facility (“RJD"), violated his Eighth Amendment rights by failing to “effectively” traat
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recurring skin rashdiagnosed atinea versicolarwhile he was incarcerated there from
2012 througl2014.See Compl., ECHNo. 1 at 13. He seeksnjunctive relief preventing
“discrimination in dealing with [his] medical needs,” as well as $12500@neral and
punitive damagesd. at 71

Plaintiff did not prepay the civil filing fee required by 28 U.S.C. § 1914(a) at tl
time of filing, but instead has filed a Motion to Proceed In Forma Pauperis (“IFP”)
pursuant t@8 U.S.C. § 1915(a) (ECF No),2o0gether with a Motion requestitigat the
Clerk of Court issue a summofts his use in order to effeserviceupon Dr. Casia
pursuant to Fed. R. Civ. P. 4 (ECF No. 5).
I

! The Court notes that Plaintiff captions his pleading as an “Amended Complaint
includesS.D. Cal. Civil Case No. 14cv28IBMS-WVG on its title pageSee Compl., ECH
No. 1 at 1. Plaintiff's previousHiled case, however, was dismissed without prepi
pursuant td-ep. R.Civ. P.41(a)(2) on July 27, 2016, after Plaintiff filed a Motion seel
to “withdraw” it. See Sharif v. Casian, S.D. Civil Case No.4-cv-2816DMS-WVG (July
27, 20160rder Dismissing Case) (ECF No. 68Jhile it appears Plaintiff later attempt
to file an objection tdhe magistrate judge’decision tovacate a mandatory settlemg
conference in light of Plaintiff'shenpending Motion to Withdrawsee id. ECF Nos. 66
70, Plaintiffneversought leave to vacate or set aside the judgment in S.D. Civil Cas
14-cv-2816DMS-WVG in order tore-open that case with an amended pleadiagher a
year and a half latehe hasinsteadelecedto prosecute aew civil action, together with
new and separate Motion to Proceed [HPe very purpose of Rule 41(a)(2) is to alloy
district court, in its discretion, to dismiss a civil action without prejudice even
responsive pleadings have been filed by the defendants,” and to “allow[] the court t¢
conditions to the dismissal, ... to prevent prejudice to the defenddatrilton v.
Firestone Tire & Rubber Co., Inc., 679 F.2d 143, 146 (9th Cir. 1982)herefore, whilg
Judge Sabraw’s July 27, 2008derand Judgmenimposed naconditions on Plaintiff'g

Rule 41(a)(2) dismissahis continuedstatus as a prisoner at the tithes new case was

filed nevertheless “require[§him] to pay the full amount of a [new] filing fée28 U.S.C.
§ 1915(a)(b)(1);Bruce v. Samudls, _ U.S. _, 136 S. Ct. 627, 632 (201BJust as
8§ 1915b)(1) calls for assessment cdr initial partial filing fee’ each time a prison
‘brings a civil action or filesan appeal’ (emphasis added), so its allied provisi
§1915(b)(2), triggere immediately after, calls for ‘monthly payments of 20 peroéttie
preceding month’s incomaimultaneously for each action purstigd.
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l. |FP Motion

All parties instituting any civil action, suit or proceeding in a district court of th
United States, except an application for writ of habeas corpus, must pay a filing fee
$4002 See 28 U.S.C. § 1914(a). The action may proceed despite a plaintiff's failure
prepay the entire fee only if he is granted leave to proceed IFP pursuant to 28 U.S
8 1915(a).See Andrews v. Cervantes, 493 F.3d 1047, 1051 (9th Cir. 200Rpdriguez v.
Cook, 169 F.3d 1176, 1177 (9th Cir. 1999). However, a prisoner who is granted lea
proceed IFP remains obligated to pay the entire fee in “increments” or “installment
Bruce, 136 S. Ctat629; Williamsv. Paramo, 775 F.3d 1182, 1185 (9th Cir. 2015), an
regardless of whether his action is ultimately dismisSesl28 U.S.C. 81915(b)(1) &
(2); Taylor v. Delatoore, 281 F.3d 844, 847 (9th Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to subm
“certified copy of the trusiund account statement (or institutional equivalent) for ... t
6-month period immediately preceding the filing of the complaint.” 28 U.S.C.
§1915(a)(2)Andrewsv. King, 398 F.3d 1113, 1119 (9th Cir. 2005). From the certifig
trust account statement, the Court assesses an initial payment of 20% of (a) the a\
monthly deposits in the account for the past six months, or (b) the average monthly
balance in the account for the past six months, whichever is greater, unless the pri
has no assetSee 28 U.S.C. § 1915(b)(1); 28 U.S.C. 8§ 1915(b)(4). The institution ha
custody of the prisoner then collects subsequent payments, assessed at 20% of th

preceding month’s income, in any month in which his account exceeds $10, and fg

those payments tihe Court until the entire filing fee is paftee 28 U.S.C. § 1915(b)(2);

Bruce, 136 S. Ct. at 629.

2 In addition to the $350 statutory fee, civil litigants must pay an additional adminisf
fee of $50See 28 U.S.C. § 1914(a) (Judicial Conference Schedule of Fees, District
Misc. Fee Schedule, 8 (eff. June 1, 2016). The additional $50 administrative fee
not apply to persons granted leave to proceedItFP.
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In support of his IFP Motion, Plaintiff has submitisettified copies of hisCDCR
Inmate Statement Repatowinghis trust accourdctivity at the time of filing, as well
as a Prison Certificate signed by a CMC Accounting Officer attesting as to his mor
balances and deposifiee ECF No. 2 at 4,®; 28 U.S.C. § 1915(a)(25.D.CAL. CiVLR
3.2; Andrews, 398 F.3d at 1119. These statements show Pfaintiés$4,953.70n
restitutionfines,and almost $400 in other obligations, includingfile$350 filing fee
assessed by Judge Sabraw in S.D. Cal. Civil Case Noc3:2816DMS. See ECF No.
2 at 6, 8. However,dhas had no montyhdeposits to his account, carried no balance
over the six month period preceding the filing of tusrentComplaint, and had an
available balance @ero atCMC as of January 3, 2018eeid.; 28 U.S.C. § 1915(b)(4)
(providing that “[ijn no event shall a prisoner be prohibited from bringing a civil acti
or appealing a civil action or criminal judgment for the reason that the prisoner has
assets and no means by which to pay the initial partial filing fe&grlge, 136 S. Ct. at
630; Taylor, 281 F.3dat 850 (finding that 28 U.S.C.1®15(b)(4) acts as a “safevalve”
preventing dismissal of a prisoner’s IFP case based solely on a “failure to pay ... d
the lack of funds available to him when payment is ordered.”).

Therefore, the Court grants Plaintiff's Motion to Proceed (EE€F No. 2)
declines to exaany initial filing fee because his trust account statement shows he
no means to pay itBruce, 136 S. Ct. at 629, and directs the Secretary o€IDERto
collect the entire $350 balance of the filing fees required by 28 U.S.C. § 1914 and
forward them to the Clerk of the Court pursuant to the installment payment provisig
forthin 28 U.S.C. 8915(b)(1).Seeid.

II.  Initial Screening per 28 U.S.C. 88 1915(¢e)(2)(B) and 1915A(b)

A. Standard of Review

Plaintiff has also filed a Motion requesting that the Clerk issue a summons uj
Dr. Casian in order to effect service upon Isee ECF No. 5. However,atwithstanding
Plaintiff's IFP status or the payment of any partial filing feles,RLRA also obligates
the Court to review complaints filed by all persons proceeding IFP and by those, lil

4
3:18-cv-00065LAB-BLM

thly

DN

no

e to

has

INS S

bon

(e




© 00 N oo 0o M W N B

N NN NN NNDNNNRRPRR R B B B R
oo ~NI oo 0O DN DD N =R O O 00O N OO 010 DN O NN e O

Plaintiff, who are “incarcerated or detained in any facility [and] accused of, senteng

for, or adjudicated delinquent for, violations of crimitea or the terms or conditions G

parole, probation, pretrial release, or diversionary program,” “asaopracticable aftef

docketing; and ideally before the service of process upon any Deferigha#t8 U.S.C.
88 1915(e)?) and 1915A(b). Under these statutes, the Court must sua sponte dism
complaints, or any portions thereof, which are frivolous, malicious, fail to stéderg c
or which seek damages from defendants who are imnSaeé&opez v. Smith, 203 F.3d
1122, 126-27 (9th Cir. 2000) (en banc) (8 1915(e)(Bhpdes v. Robinson, 621 F.3d
1002, 1004 (9th Cir. 2010) (discussing 28 U.S.C. 8§ 1915A{e purpose of § 191p
IS to ‘ensure that the targets of frivolous or malicious suits need not bear the exper
responding.”Nordstromv. Ryan, 762 F.3d 903, 907 n.1 (9th Cir. 2014) (quoting
Wheeler v. Wexford Health Sources, Inc., 689 F.3d 680, 681 (7th Cir. 2012)).

All complaints must contain “a short and plain statement of the claim showing
the pleader igntitled to relief.”Fep. R. Civ. P.8(a)(2). Detailed factual allegations are
not required, but “[tjhreadbare recitals of the elements of a cause of action, supgor
mere conclusgrstatements, do not sufficedshcroft v. Igbal, 556 U.S. 662, 678 (2Q)
(citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “Determining whetl

a complaint states a plausible claim for relief [is] . . . a cordpatific task that requires

the reviewing court to draw on its judicial experience and commoses’ld. The “mere
possibility of misconduct” falls short of meeting this plausibility standak¢dsee also
Mossv. U.S. Secret Service, 572 F.3d 962, 969 (9th Cir. 2009).

“When there are welbleaded factual allegations, a court should assume thei
veracity, and then determine whether they plausibly give rise to an entitlement to rq
Igbal, 556 U.S. at 67%ee also Resnick v. Hayes, 213 F.3d 443, 447 (9th Cir. 2000)
(“[W]hen determining whether a complaint states a claim, a court must ascepe all
allegations of material fact and must construe those facts in the light most favorabl
the plaintiff.”); Barren v. Harrington, 152 F.3d 1193, 119@th Cir. 1998) (noting that
§1915(e)(2) “parallels the language of Federal Rail€ivil Procedure 12(b)(6)").
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“Courts must consider the complaint in its entirety,” including “documents
incorporated into the complaint by reference” to be part of the pleading when
determining whether the plaintiff has stated a claim upon which relief may edjyran
Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007); Fed. R. G
10(c) (“A copy of a written instrument that is an exhibit to a pleading for all purpose
Schneider v. California Dept. of Corrections, 151 F.3d 1194, 1197 n(@th Cir. 1998).

However, while the court “ha[s] an obligation where the petitioner is pro se,
particularly in civil rights cases, to construe the pleadings liberally and to afford the
petitioner the benefit of any doubtlebbev. Pliler, 627 F.3d 338342 & n.7 (9th Cir.
2010) (citingBretzv. Kelman, 773 F.2d 1026, 1027 n.1 (9th Cir. 1985)), it may not
“supply essential elements of claims that were not initially plegy'v. Board of
Regents of the University of Alaska, 673 F.2d 266, 268 (9th Cir. 89).

B. Plaintiff’'s Allegations

In his Complaint, Plaintiff claims that “since 2012,” he has “suffered from a
serious painful and excruciating medical skin rash that is known as tinea ver[slisco
which he contracted at RJBee Compl.,ECF No. 1 at 3. Plaintiff claims the rash

“started around [his] chest and shoulders,” and Dr. G. Casian “prescribed medicate

cream.”ld.
11/

3“Tinea versicolor is a fungal infection of the skin. It's also called pityriasis versicolg
Is caused by &ype of yeast that naturally lives on [the] skin. When the yeast grows
control, the skin disease, which appears as a rash, is the reSe#.
https://www.webmd.com/skiproblemsandtreatments/tine&ersicolorcausesymptoms
-treatments#Xlast visited March 8, 2018). Treatment options include -tivecounter
topical antifungals containing ingredients such as zinc, clotrimazaoleonazole
pyrithione, selenium sulfide, and terbinafine. More serious and recurrent cases
treated by prescription arftingal pills, “which can have side effectsand therefore

require monitoringld. “Treatment usually eliminates the fungdieiction. However, the

discoloration of the skin may take up to several months to resatize.
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After the cream proved ineffective and his rash spread, Plaintiff claims Dr. C:
“would not do anything forHim],” andfor two yearsshe“refused [his] every request”
for a dermatological specialisbnsult Id. Plaintiff contends Dr. Casian’s “complete
refusal to effectively treat [his] skin disease” constitutes deliberate indiffert® his
serious medical needs, and therefore, violates the Eighth Amendment’s proscriptig
cruel and unusual punishmeid.

C. 42U.5.C.8§1983

“Section 1983 creates a private right of action against individuals who, acting

under color of state law, violate federal constitutional or statutory righéevéreaux v.
Abbey, 263 F.3d 1070, 1074 (9th Cir. 2001). Section 1983 “is not itself a source of
substantive rights, but merely provides a method for vindicating federal rights etse\
conferred.”Grahamv. Connor, 490 U.S. 38, 39394 (1989) (internal quotation marks
and citations omitted). “To establish § 1983 liability, a plaintiff must show both (1)

hsian

n of

vh

deprivation of a right secured by the Constitution and laws of the United States, and (2)

that the deprivation was committed by a person acting under color of statd saow.
Desert Palace, Inc., 698 F.3d 1128, 1138 (9th Cir. 2012).
D. Eighth AmendmeniMedical CareClaims

There is no question that prison officials act “under color of state law” when
housing and providing medical care to prison8es.West v. Atkins, 487 U.S. 42, 4%0
(1988) (“[G]enerally, a public employee acts under color of state law while acting ir
official capacity or while exercising his responsibilities pursuant to state law.”).

Therefore, in ader to determine whether Plaintiff has pleaded a plausible clair
reliefagang Dr. Casian based dreralleged denials of medical care, the Court must
review Plaintiff's Complaint and decide whether it contains sufficient “factuaktobnt
that allowd|it] to draw the reasonable inference” thihé] Governmenbfficial
defendant, through the official’'s own individual actions, has violated the Constitutig
and thus, may be held “liable for the misconduct allegehal, 556 U.S. 676, 678.

I
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Only “deliberate indifference to serious medical needs of prisoners constitute
unnecessargnd wanton infliction of pain ... proscribed by the Eighth Amendment.”
Estellev. Gamble, 429 U.S97,103, 104(1976)(citation and internal quotation marks
omitted). “A determination of ‘deliberate indifference’ involves an examination of tw
elements: (1) the seriousness of the prisoner’'s medical need and (2) the na&ieire of
defendant’s response to that neddcGuckin v. Smith, 974 F.2d 1050, 1059 (9th Cir.
1991),overruled on other grounds by WMX Techs., Inc. v. Miller, 104 F.3d 1133 (9th
Cir. 1997) (en banc) (quotirigstelle, 429 U.S. at 104).

“Because society does not expect that prisoners will have unqualified acces
health care, deliberate indifference to medical needs amounts to an Eighth Amend
violation only if those needs are ‘seriouddtidson v. McMillian, 503 U.S. 1, 9 (1992),
citing Estelle, 429 U.S. at 103.04. “A ‘serious’ medical need exists if the failure to tre
a prisoner’s contibon could result in further significant injury or the ‘unnecessary an(
wanton infliction of pain.””McGuckin, 914 F.2dat 1059 (quoting=stelle, 429 U.S. at
104); Jett v. Penner, 439 F.3d 1091, 1096 (9th Cir. 2008)endiola-Martinez v. Arpaio,
836 F.3d 239, 1248 (9th Cir. 2016). “The existence of an injury that a reasonable g
or patient would find important and worthy of comment or treatment; the presence
medical condition that significantly affects an individual’s daily activities; or the
exigence of chronic and substantial pain are examples of indications that a prisong
‘serious’ need for medical treatmenidtGuckin, 914 F.2d at 105%{ting Wood v.
Housewright, 900 F.2d 1332, 133%1 (9th Cir.1990)).

At the screening stage of these proceedings, the Court will assuriéaingtf's
tinea versicolor, which he describes as a “serious panfillexcruciating medical skin
rash,” issufficient to show he suffered an objectively serious medical isee@CF No.
1 at 3 McGuckin, 914 F.2d at 105%olomon v. Felker, No. 2: 08CV-2544 KJN P, 2015
WL 1469165, at *12 (E.D. Cal. Mar. 30, 2016iting cases distinguishing between
“meredry-skin conditiorfis]” which areinsufficient to “rise to the level of an @atively
serious medical conditighandothers, includingeczemaand involving cracked skin,
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sores, bleeding, itching, and elevated blood pressure, which can “constitseejpus
medical need such that the failure to provide plaintiff with lotion would constitute
deliberate indifferencg.

However, even assuming Plaintifé&in rash wasufficiently serious, his pleadin
fails to include any further “factual content” to show that Casiamacted with
“deliberate indifference” to thoseeedsMcGuckin, 914 F.2d at 106@ett, 439 F.3d at
1096;Igbal, 556 U.S. at 678. “Deliberate indifference is a high legal standdedby v.
Hammond, 821 F.3d 1085, 1092 (9th Cir. 2016) (citifoguchi v. Chung, 391 F.3d 1051
1060 (9th Cir. 2004)).

Specifically, whilePlaintiff claims Dr. Casian “refused to treat [him] with effect
medication,” or “allow [him] to see as specialistge ECF No. 1 at 3, thextensive
medical recordghreeinmate health carappeals, and separatstaff complaintattached
as exhibits to his Complaint show that Plaintiff was examined and treated at his re
on no fewer thamighteen separate occasions for his skin condition between August
2012, and February 6, 201%e ECF No. 1 at 915, 1819, 2342, 6364. Plaintiffs
exhibits show havasexamined and diagnoseg Dr. Casian specifically on Septembe
20, 2012 and again o\pril 2 or 3, 2014,id. at 11, 1830-31, andthat hewasreferred to
K. Dean,a physician andusgeon on April 18, 2014. Dr. Deaagreed with Dr. Caan’s
initial diagnosis of tinea versicoldipweverand counseled th&taintiff's condition was
“not dangerous though often difficult to tredtd’ at 52. Dr. Dean also prescribed
Fluconazole, an oral ariingal, but advised Plaintiff that even if effective, it was
“likely” his rash would return, andiarnedthat Fluconazole “may cause liver damage.
Id. Dr. Deanfurtherordered diagnostics in resganto Plaintiffs CDCR Health Care
Appeal No. RJD HC 1405085m order‘to rule out various underlying etiologies
similar rash morphology,id. at 52 but on April 30, 2014, Plaintiff, who had just
completed a twaveek course of Fluconazole, and hadtitze prescriptions fo...
hydrocortisone 1% cream, ketoconazole 2% cream, and selenium sulfide 2.5% loti
the [topical] treatment of [his] rashfefused the testsId. at 49.
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To state an Eighth Amendment claiRlaintiff's Complaintmust contain
“sufficient factual mattet and not just “labels and conclusionkgbal, 556 U.S. at 678,
to plausibly showDr. Casian’s “purposeful act or failure to respond to [his] pain or
possible medical needgnd the “harm caused by [this] indifferent&\ilhelm v. Rotman,
680 F.3d 1113, 1122 (9th Cir. 2012) (citideit, 439 F.3d at 1096). Nothing in Plaintiff’

pleadingshows eitherand*“[a] difference of opinion between a physician and the

prisoneror between medical professionatencerning what medical care is appropriate

does not amount to deliberate indifferenc@bw v. McDaniel, 681 F.3d 978987 (9th
Cir. 2012)(citing Sanchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1988yerruled in part on
other grounds by Peralta v. Dillard, 744 F.3d 1076, 1083 (9@ir. 20149 (en banc)
Wilhelm, 680 F.3d at 11223. Instead, Plaintiff must plead facts sufficient to “show tk
the course of treatment the dostohose was medically unacceptable under the
circumstances and that the defenflacttiose this course in carisus disregard of an
excessive risk to [his] healthShow, 681 F.3d at 988 (citatiomd internal quotations
omitted);Hamby, 821 F.3d at 1092 his he has failed to do.

Accordingly, the Court finds that Plaintiff's Complaisbnsidered together with
the exhibits he has attached, fails to state a plausible Eighth Amendment inadequd
medical care claim against OZasian and that therefore, it is subject to sua sponte
dismissal in its entirety pursuant to 28 U.S.@985(e)(2(B)(ii) and 8 1915A(b)(1)See
Lopez, 203 F.3d at 11287; Rhodes, 621 F.3d at 1004.

Because he is proceeding pro se, however, the Court having now provided h
with “notice of the deficiencies in his complaint,” will also grant Plaintiff an ofmity
to amendSee Akhtar v. Mesa, 698 F.3d 1202, 1212 (9th Cir. 2012) (citirgrdik v.
Bonzelet, 963 F.2d 1258, 1261 (9th Cir. 1992)).

[11.  Conclusion and Order

For the reasons explaindde Court:

1. GRANTSPIaintiff's Motion to Proceed IFP pursuant to 28 U.S.C. § 191
(ECF No. 2);

10
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2. DIRECTSthe Secretary of the CDCR, or his designee, to collect from
Plaintiff's prison trust account the $350 filing fee owed in this case by garnishing
monthly payments from his account in an amount equal to twenty percent (20%) of
preceding month’s income and forwarding those payments to the Clerk of the Cou
time the amount in the account exceeds $10 pursuant to 28 U.S.C. 8§ 1915(b)(2). A
PAYMENTS MUST BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER
ASSIGNED TO THIS ACTION;

3. DIRECT Sthe Clerk of the Court to serve a copy of this Order on Scott
Kernan, Secretary, CDCR, P.O. Box 942883, Sacramento, California,-092&3

4. DENI ES Plaintiff's Motion for Clerk to Issue Summons (ECF No. 5)
without prejudice as premature;

5. DISM I SSES Plaintiff's Complaint for failing to state a claim upon which
relief may be granted pursuant to 28 U.S.C. § 1915(e)(2)(B) and § 1915A(b), and
GRANTS him forty-five (45) days leave from the date of this Order in which to file &
Amended Complaint which cures all the deficiencies of pleading noted. Plaintiff's
Amended Complaint must be complete by itself without reference to his original
pleading. Defendants not named and any claim ralieged in his Amended Complair
will be considered waivedee S.D.CAL. CIvLR 15.1;Hal Roach Sudios, Inc. v. Richard
Feiner & Co., Inc., 896 F.2d 1542, 1546 (9th Cir. 1989) (“[A]Jn amended pleading
supersedes the original.'Dacey v. Maricopa Cnty., 693 F.3d 896, 928 (9th Cir. 2012)
(noting that claims dismissed with leave to amend which are adteged in an

amended pleading may be “considered waived if not repléd.”).

4 Plaintiff is further cautioned that any request for injunctive relief as to raGdnag
been rendered moot by his transfer to CNB& Andrews v. Cervantes, 493 F.3d 1047
1053 n.5 (9th Cir. 2007) (prisoner’s claims for injunctive relief generally become
upon transfer) (citinglohnson v. Moore, 948 F.2d 517, 519 (9th Cir. 1991) (per curié
(holding claims for injunctive relief “raking to [a prison’s] policies are moot” when |
prisoner has been moved and “he has demonstrated no reasonable expectatiomnof
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If Plaintiff fails to file an Amended Complaint within the time provided, the Co
will enter a final Order dismissing this civil action based both on Plaintiff's failure to
state a claim upon which relief can be granted pursuant to 28 U.S.C. 88 1915(e)(2
and 1915A(b), and his failure to prosecute in compliance with a calet requiring
amendmentSee Lirav. Herrera, 427 F.3d 1164, 1169 (9th Cir. 2005) (“If a plaintiff dq
not take advantage of the opportunity to fix his complaint, a district court may conv
dismissal of the complaint into dismissal of the erdigon.”).

ITISSO ORDERED.

Dated:March 12, 2018 LM 4 %m/}/‘

HoN. LARRY ALAN BURNS
United States District Judge

to [the prison]”)) Moreover because Plaintiff's claims arose between 2012 and 2014
claims accruing at RJD outside California’s ty@ar statute of limitationsiay prove to
be timebarred,and could inevitably be subject to dismissal on that basisless his
Amended Complaingalso contains facts sufficient to show that he is entitled to e
statutory or equitable tollingsee Cervantes v. City of San Diego, 5 F.3d 1273, 12787
(9th Cir. 1993) (where the running of the statute of limitations is apparghedace of
complaint, dismissal for failure to state a claim is proper, so long as Plaintiff is pr¢
an opportunity to amend in order to allege facts whighratzed, might support tolling).
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