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Brown et al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KYLAH ROBINSON, as successen- Case No18<cv-00121-BAS-RBB
interest of the estate of MCCLENDON,
CHARLIE ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART DEFENDANTS’
MOTION TO DISMISS
V.
EDMUND G. BROWN, JR.et al. [ECF No. 7]

Defendard.

Presently before the Court is a Motion to Dismiss by Defendants EdmuBron
Jr., California Department of Corrections and Rehabilitation, Scott M. Kerramell
Paramo, and D. Madara. (“Mot.,” ECF No. 7.) Also before the Court is Plaintiff K
Robinson’s Opposition to the Motion. (“Opp’n,” ECF No. 8.) Defendarisdi file a
reply. The Court finds thid/otion suitable for determination on the papers submittec
without oral argumentSeeCiv. L.R. 7.1(d)(1). For the reasons stated belowe @ourt
GRANTS IN PART andDENIES IN PART the Motion to Dismiss.
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l. BACKGROUND

This case is brought by Plaintiff Kylah Robinson, as successaterest of the

Estate of Charlie McClendon. At all relevant times, Charlie McClendon was a youn
“with a medical history of bipolatisordef and an inmate at R.J. Donovawor@ctional
Facility (“RJDCF”). (“Compl.,” ECF No. 1,  17.) Mr. McClendon was house
RJDCF’s Enhanced Outpatient Program unit, which is for “inmates with psychiatric
who were receiving various types of treatmentdd. § 20.) Mr. McClendonhad beer
“prescribedosychotropic medications, which wareeded to and according to his med
records known to help prevent him fratiempting suicidé. (Id.  34.) Mr. McClendon
was the sole occupant in his celld.Y The cell had a “known tie bpoint [on which] &
ligature could be secured” and was knowingly “dangerous for [a] suicidal inmdtk.
71 21.)

On April 18, 2015, Defendant Madara, a prison officer, conducted a cell ch
Mr. McClendon. [d. § 22.) Madardobserved a note hanging on the door ofcdbk
indicating that Mr. McClendon was not taking his [prescribed psychotr
medication.. . . butdid nothing in response to the nétgld. 11 22, 35.) Thirty minutes
later, Madara returned atidoticed Mr. McClendon kneelingn the floor, leaning over th
lower bunk bed (Id. 1123, 69) Mr. McClendon did not respond to Madara’s calls
knocks, so Madara requested assistance. The officers entered the cell andviiou
McClendon kneeling on thigoor, bent over the lowdred with a sheet looped around
neck, tied off in &not around the upper bunk bed postld. T 25.) The officers founc
fecal matteas well as one hydroxyzine capsule in Mr. McClendon’s ¢gll 1 24.! The
officers cut the ligature and attempted tesuscitateMr. McClendon, but wer
unsuccessful, and Mr. McClendon was transported to the facility’'s medical unit
McClendon was pronounced dead at 11:25 ploh.§(26.)

! Plaintiff argues it is reasonable to infer that the officers were not pénignoutine checks becaute
officers would have discoverghle fecal matter placed around the cellny eoutine check. (Opp’n 9.)
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Mr. McClendon’s family had attempted to locate Mr. McClenbdeginningin April
2015, but RIDCF had misidentified Mr. McClendon by misspelling his last mathe
records therefore, his family could not locate hindd. ([ 19, 29.)After Mr. McClendon’s
death,RIJDCF did not attempt to notify Mr. McClendon’s family, ac@mated Mr.
McClendon’s body. I¢l. T 28.) Mr. McClendon’sfamily learned othis deathon January
25, 2016.(Id. 1 30.)

Plaintiff brings four causes of action, three of which are brought under 42 Y.S.C
§ 1983, and the fourth for a violation of the Americans with Disabilitieq"Ad2A”) and
the Rehabilitation Act.Defendants move to dismisarguing (1) all Defendants sued|in
their official capacity have Eleventh Amendment immunity; (2) the first cause of actior
fails to state sufficient facts of Defendants’ failure to implement suftigelicies ang
procedures; (3) the second cause of action fails to state sufficient facts of Defendan
failure to train subordinates; and (4) the fourth cause of actiondaskate a claim under
the ADA and Rehabilétion Act
. LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of |Civil
Procedure tests the legal sufficiency of the claims asserted in the compkintk. Civ,
P. 12(b)(6);Navarro v. Block250 F.3d 729, 731 (9th Cir. 200Iyhe court must accept
all factual allegations pleaded in the complaint as true and must construe them and dr
all reasonable inferences from them in favor of the nonmoving p@atyill v. Liberty
Mutual Ins. Co,.80F.3d 336, 33738 (9th Cir. 1996).To avoid a Rule 12(b)(6) dismissal,
a complaint need not contain detailed factual allegations, rather, it must plead “enout
facts to state a claim to relief that is plausible on its faBelt Atl. Corp. v. Twomb|y650
U.S. 544, 570 (2007)A claim has “facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendantl|is lia
for the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvomby,

550 U.S. at 556). “Where a complaint pleads facts that are ‘merely consistent with’
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defendant’sliability, it stops short of the line between possibility and plausibility
‘entitlement to relief.” Igbal, 556 U.S. at 678 (quotinbwombly, 550 U.S. at 557).
“[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] to relie

<

LA

requires more than labels and conclusions, and a formulaic recitatiom @fments of p

cause of action will not do."Twombly 550 U.S. at 55 (quotingPapasan v. Allain478

U.S. 265, 286 (1986) (alteration in originab. court need not accept “legal conclusions

f’

of

as true.lgbal, 556 U.S. at 678Despite the deference the court must pay to the plaintiff's

allegations, it is not proper for the court to assume that “the [plaintiff] can prove fagts th:

[he or she] has not alleged or that defendants have violated tlasvs in ways that have

not been alleged.Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of

Carpenters459 U.S. 519, 526 (1983).
. ANALYSIS

A.  Eleventh Amendment Immunity

Plaintiff’s first cause of action isrought against all Defendarasd second cause [of

action is brought against the individiz¢fendants.Defendang argue that all Defendants

suedin their official capacity have Eleventh Amendment immunity. The Court agrees

Defendant Paramo is the Warden of RIDCF and Defendant Kernan isdteta8y of

CDCR. (Compl. 1 56.) They are therefore staitficers. The general rule is that “[s]tate

officersin their official capacities, like States themselves, are not amenable to quit fc

damages under § 1983Arizonans for Official English v. Arizon&20 U.S. 43, 69 n.24
(1997). “Suits against state officials in their official capacity therefore shioeiltteated
as suits against the StdteHafer v. Melg 502 U.S. 21, 25 (1991) (citingentucky v
Graham 473 U.S. 159, 166 (198b)

The Supreme Court has héig]ection 1983 provides a federal forum to remedy

many deprivations of civil liberties, but it does not provide a federal forum for litigants

who seek a remedy against a State for alleged deprivations of civil libértie€leventh
Amendment bars such suits unless 8tate has waived its immunityWill v. Michigan
Dept. of State Police491 U.S. 58, 66 (19893ee also Alabama v. Pugh38 U.S. 781
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782 (1978) (per curiam) (holding a lawsuit against the State of Alabama kabédmAa
Board of Corrections was barred by theeventh Amendment).There are only thre
exceptions to this general eulDouglas v. Calif. Dept. of Youth Auti271 F.3d 812, 81
(9th Cir. 2001). First, th8tate may waive its Eleventh Amendment deferide.Second
“Congress may abrogate States’ sovereign immunity by acting pursuant to a g
constitutional authaty.” Id. (citations omitted). Third, a suit seeking prospec
injunctive relief may proceedd.

Here, Plaintiff does not argue the State has waived its Eleventh Amendment g
nor does she assert she is seeking prospective injunctive’reigtead Plaintiff seems t
argue indirectly that immunity is waived unddonell v. New York City Department
Social Services436 U.S. 658 (1978)But Plaintiff has not sued a municipality but |
instead sued Statdficials and entities.Monell is inapplicable. Therefore, the Motion
Dismiss all Defendants in their official capacity for a violation of secti@83 is
GRANTED.

e

rant

tive

efen:

of

1as

Defendants also move to dismigzlifornia Department of Corrections and

Rehabilitation (“CDCR")as a Defendant. he Ninth Circuit has held th&DCRIis an arm
of the state and therefaramunefrom suit under the Eleventh AmendmeBtown v. Cal
Dept. of Corr, 554 F.3d 747, 752 (9th Ci2009) (“Thedistrict court correctly held thg
the California Department of Corteans . . . [was]entitled to Eleventh Amendme
immunity.”) ; Dittman v. California 191 F.3d 1020, 1025 (9th Cit999) (“[A] gencies of
the state are immune from private damage actions or suits for injundiefdoreught in
federal court.” (internal quotation marks omitt¢d)'he CourtDISMISSES Plaintiff's
section1983claimsagainst CDCR.

111

2 In any case, Plaintiff does not have standing to seek such prospective relief. #f gaaking
prospective injunctive relief muststablish a “real and immediate threat of repeated injuBates v.
United Parcel Serv., Inc511 F.3d 974, 986 (9th Cir. 2007) (citation omitteBecause the injuriiere
was perpetrated on the decedent, there is no risk of future harm.
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B.  First Cause of Action
The Court proceeds to analyze the allegations against Deferidamtan anc
Paramdn their individual capacitie$.SeeHafer, 502 US.at27 (“[O]fficers sued in thei

personal capacity come to court as individuals. A government official in the r

r

Dle o

personaicapacity defendant thus fits comfortably within the statutory term ‘perso‘n.”’).

Plaintiff alleges Defendants violated Mr. McClendon’s rights “secured by thecEotin
and/or Eighth Amendments (Compl.  38.)
1. Failure to Implement Policiesand Procedures

To demonstrate a civil rights violation, a plaintiff must show eithct, persona
participation or some sufficiegausal connection between the defendammisduct and th
alleged constitutional violatiorbeeStarr v. Baca652 F.3d 1202, 12686 (9th Cir. 2011)
This causal connection can be establishieygl setting in motion a series of acts by oth
which the ator knows or reasonably should know would cause others liotittie
constitutional injury. Hydrick v. Huntey 500 F.3d 978, 988 (9th Ci2007) (quoting
Johnson v. Duffy588 F.2d 740743-44 (9th Cir. 1978) (internal quotation omitte(l)
Additionally, a supervisor may be held liable if he implements a “policy so deficien
the policy itself is a repudiation of constitutional rights and is the moving force
constitutional violation.” Hansenv. Black 885 F.2d 642, 646 (9th Cir9&9) (internal
guotaton marks and citation omitted).

Plaintiff does not allege Defendants Kernan and Paramo werenpllysovolved
in the violation;rather,Plaintiff proceed under the latter form of supervisorial liabilif
Defendants Kernan and Para are the secretargf CDCR and warden of RJDC
respectively. (Compl. 11-6.) Plaintiff generally allegetheseDefendantanaintained
unconstitutional policies, practices, and/or customs regarding suicide protectic

3 The first cause of action is not brought against Defendant Madara.
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persons at risk of suicideld( 1 3841.) Plaintiff alleges Defendantsew thatcertain
policies must be implemented to protect mentalliywmates,such as:

frequentobservation by staff, not leaving the inmate alone in his
cell, making sure thimdividual is medicatiowompliant, that the
person be competently treatedsessed, that they be issued
clothing and bedding which are tear resistant to nitadtéficult

or impossible to fashion a ligature and that the cells not have
points ofattachment for ligatures.

(Id. 1122, 33.) Plaintiff argues Defendants did not maintain these policies rastdad
maintained an inadequamlicy of hiring staff who would deny detainees like N
McClendon medical attention and permit constitutional violatiomd. (38.Y Plaintiff
argues Defendantsvere aware of the stafgison system’s inadequate protections
persons at risk of suicil&lue to a court order to implement sufficient protectiofid.
141.)

Indeed, Plaintiff is correct that a judge in the Eastern DistriCadifornia addresse

for

d

this issue irColeman v. Browand ordere€ DCRto remedy its provision of mental health

care to inmatesSeeCase No. 2:9@v-520KJM-DB (E.D. Cal.) Defendants argue the
procedurefiave been adequately adopt@enowpart of CDCR’s procedureand goverr]

the care and treatment of suicidamates (Mot. 13.} Plaintiff disagrees andlleges

se

4 Plaintiff dedicated a large part of hepg@bsition toarguingthat Defendants are liable for the violation

of Mr. McClendon’s constitutional rights through their “omissions.” (Opp’n 5Haaintiff citesGibson
v. County of Washoe, Nmlg, 290F.3d 1175 9th Cir. 2002), where the Ninth Circuit held “a plaintiff ¢

AN

allege that through itsmissionghe municipality is responsible for a constitutional violation committed

by one of its employex even though the municipalisy’policies were facially constitunal, the
municipality did not direct the employee to take the unconstitutional action, and thepalitiyiclid not
have the state of mind required to prove the underlying violation.” 290 F.3d atTHi8@&ase specificall

refers to demonstratinghunidpality liability, and because Plaintiff here clearly has not name

municipality as a defendar@ibsonis inapplicable.

°> Defendants request the Court take judicial notice of two documents: an oreferefce fronColeman
andCDCR'’s Mental Health &vices Delivery System Program Gui@809 Revision. (ECF No. 7-2.)
Courts usually may not consider material outside the complaint when ruling onoa teotiismiss.Hal
Roach Studios, Inc. v. Richard Feiner & C896 F.2d 1542, 1555 n.19 (9th Cif90.)“A court may,

7
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Defendants failed to implement tlimlemansucide prevention programs as directed.
support,Plaintiff cites to an “Audit of Suicide Prevention Practices in the Prisons
California Department of Correctiorand Rehabilitatioh by Lindsay M. Hags, M.S,
dated January 14, 2014. (Compl. 1 41 A.Ms. Hayeerformedthe auditto determing

whether CDCR had fully implemented its suicide prevention prog&meconcluded that

although theColemanguidelines were reasonable and comprehensive, “suicide prev
practices in the prisorcdten did not mirrofthe Coleman requirements (Hayes Audit
3.) According to thaudit, CDCR has not yet fully implemented a thorough, standard
program for the identification, treatment, and supervision of inmates at riskiodes’
(Id.) This applied to RJDF, the prison where Mr. McClendon was held

It is plausible that as the wardefh RIJIDCFand secretary of CDCR, Defenda
Paramo and Kernaknew orshould have known that failing to implement theleman

requirementsas evidenced in the audit would inflict constitutional injury onto suic

however, considecertain materials-documentsattachedo thecomplaint documents incorporated |
reference in theomplaint or matters of judicial notieewithout converting the motion to dismiss int(
motion for summary judgment.United States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003).

TheColemanorder is a docket entry in the case. Tbeketand case files in a federal court c3
are matters opublic record and are capable of accurate and ready determindtloe Court may tak
judicial notice of matters of public recordReusser v. Wachovia Bank, N.B25 F.3d 855, 857 n.1 (9
Cir. 2008). The CourGRANTS Defendants’ request to notice the ordathout accepting as true tl
contentof the document However, Defendants provide no explanatwimy CDCR'’s program guide i
properly subject tqudicial notice. The CoulDENIES Defendants’ reques$b notice the CDCR progra
guide.

®The Court incorporates the audit by reference. Incorporation by refedows a court deciding a Ru
12(b)(6) motion to dismiss to consider materials “properly submitted as part obrtiy@aint.” Hal
Roach 896 F.2d at 1555 n.19A court deciding a Rule 12(b)(6) motion to dismiss may consid
document that is not attached to the complaint if the complaint “necessarily religsamd (1) the
complaint refers to the document; (2) the document is central to the plaintiff'ss,chaioh (3) no party

guestions the authenticity of the copy attached to the 12(b)(6) miotiarker v. Lopez450 F.3d 445,

448 (9th Cir. 2006). Plaintif§ Complaint refers to the audit, and the audit is clearly central to Plair]
claims that Defendants failed to implement sufficient policies. No party pataeCourt with a cop
of the audit, and the Court has located the audit ir€tiiemandocket through PACER (SeeColeman
ECF No. 5259.) The Court finds it proper to incorporate the audit by referencdensdaeat herein a
“Hayes Audit.”
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detainees like Mr. McClendonFinally, Plaintiff hasplausibly allegedhe policy was §

moving force behind Mr. McClendon’s constitutional violatiddeeThomas v. Bageéb14

F. Supp. 2d 1201, 1206 (C.D. Cal. 2007) (noting that the custom must be dlmdm

=~

force” behind a plaintiffs constitutional injuries, which requires the plaintiff to establish

that the custom iklosely related to the ultimate injury,” and that the injury “would hiave

been avoided had proper policies beeplemented.”). Had Defendants implemented

Colemanpolicies, it is plausible Mr. McClendon’s harm could have been preve

the
nted

therefore, theallegedlyinsufficient policy is a moving force behind his constitutignal

violation. In sum, Plaintiff has plausiblgled a § 1983upervisor liabilityclaim against
Defendants Kaeranand Paramo.The CourtDENIES Defendants’Motion to Dismiss
Plaintiff’s first cause of action on these grounds.

2. Excessive Force

Plaintiff vaguely mentions excessive force within the first cause ofmaetieging

Defendants depred Mr. McClendon of his constitutional rights by, among other things

“using unreasonable force ap#cessive forcgé (Compl. § 38.) Defendants move
dismiss this allegation.

to

A prison official violates the Eighth Amendment when two requirements arg met

(1) the deprivation alleged must Bebjectively, sufficiently serious,and (2) the priso

official possesses ‘ssufficiently culpable state of mind Farmer v. Brennan511 U.S.

-

824, 834 (1994).When prison officialsareaccused of using excessive force in violation

of the Eighth Amendment, tltgiestion is Whether force was applied in a gefasth effort
to maintain or restore discipline, or maliciously and sadistitadly}cause harmHudson
v. McMillian, 503 U.S. 1, 67 (1992)(citation omitted)

Defendants are correct that Plainpifbvidesno allegationsf any force used again
Mr. McClendon, let alone excessive force. The CAGRANTS DefendantsMotion to
Dismiss claims of excessive force andISMISSES the clams WITHOUT
PREJUDICE.
/11
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C. Second Cause of Action: Failure to Train

A supervisor may be liable under section 1983 for failing to train subordinates
the failure to train amounts to deliberate indifferenCanell v. Lightner143 F.3d 1210
1213 (9th Cir. 1998) (citinGanton 489 U.S. at 388)To establistafailure-to-train claim,
Plaintiff must show that:

in light of the duties assigned to specific officers or employees,
the need for more or different training [was] obvious, and the
inadequacy so likely to result in violations of constitutional
rights, that the policynakers .. can reasonably be said to have
been deliberately indifferent to the need.

Clement v. Gome298 F.3d 898, 905 (9th Cir. 2002) (quoti@gy of Canton, Ohio V.

Harris, 489 U.S. 378, 390 (1989))Ordinarily, a single constitutional violation by

untrained employee is insufficient to demonstrate deliberate indifference for i
failure to train. Connick v. Thompso®m63 U.S. 51, 62 (2011)instead, a plaitiff must
usually demonstrate “[a] pattern of similar constitutional violations by untrz
employees.”ld. “A plaintiff also might succeed in proving a failtigetrain claim without

showing a pattern of constitutional violations where ‘a violatiofedéral rights may be

whe

AN

pSe

hined

a

highly predictable consequence of a failure to equip law enforcement officers with specif

tools to handle recurring situatis!” Longv. Cnty. of Los Angele442 F.3d1178,1186
(quotingBd. of Cnty. Comm’rsv. Brown 520 U.S.397, 409 (1997)).

Plaintiff alleges CDCR failed to properly train staifd take immediate measures

how to appropriately transfer out or deliver mentally incompetentletainegto a state

hospital or facility that would help the detainee’s mental catence, or place the detain
on outpatient status. (Compl. T 49Defendants argue “liere are no facts showil
Defendants’ specific knowledge that their subordinates required training assfuetifc
treatment McClendon needed, or even how thegweeracting witiMcClendon” (Mot.
23.) Indeed,Plaintiff provides no details to support her assertion of insufficient trai
The audit alone, where the auditor generally found the prisons were not implemen

Colemanrequirements, does notfBaiently allege that the Defendantsthis case kney
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their subordinates were improperly trainedany specific area The CourtGRANTS
Defendants’ Motion to Dismiss the second cause of actiorD&8MISSES it without
prejudice.

D.  Fourth Cause of Action ADA and Rehabilitation Act

This cause of action is brought under the ADW éhe Rehabilitation ActTitle II
of the Americans with Disabilities Act, 42 U.S.C. § 121dil1seq.,provides that “ng

gualified individual with a disability shall, by reason of such disabitigyexcluded fron
participation in or be denied the benefits of the services, programs, or activities t€e
entity, or be subjected to discrimination by angh entity.”42 U.S.C. § 12132Similarly,

Section 504 of the Rehabilitation Act, 29 U.S.C. § 794(a), provides that “[n]onaslee

qualified individual with adisability, . . . shall. . . be excluded from the participation

be denied the benefits of, or be subjected to discrimination under amgprogactivity
receivingFederal financial assistance|T] here is no significant difference in the analy
of rights and obligations created by the two Actginson v. Thoma288 F.3d 1145, BP
n.7 (9th Cir. 2002)

Defendantdirst move to dismisshis cause of actiobecause injunctive refiés not
available to Plaintifand her request is moot because Mr. McClendon is dece@skd
16.) Plaintiff states she is “not seeking injunctive relegs to the ADA claim” an(
Defendants’ position is therefore moot. (Opp’n 2 nInjunctive relief is the sole remeq
available to private parties under the Disabilities Act; it does not azgha claim for
money damages.’Antoninetti v. Chipotle Mexican Grjlinc., 643 F.3d 1165, 1174 (9
Cir. 2010) Because Plaintiff states she is not seeking this sole remedy, the
DISMISSES her claim under the ADA.

" Plaintiff brings this cause of action against all Defendants and specifiefélg to DefendarRIDCF
within thecause of actionRJDCF is not listed as a Defendant in the caption of PlainGffiimplaint but

is listed under “Partiesdnd throughouthe fourth cause of actionRIDCFis not a moving party in the

present Motion to Dismiss and the Court does not address RIDCF indbis O
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Further, nonetarydamagesre not available under Section 504 of the Rehabilita
Act because the federal government has not waived its sovereign immunity frobagsei
v. Pena518 U.S. 187, 19D7 (1996). Plaintiff does not specify what remedy she s¢
under the Rehabihtion Act. Any claims for monetadamagesinder the Rehabilitatio
Act are dismissedand Plaintiffmay seek equitable or injunctive relief oni$eeSAl v.
Smith No. 16¢cv-1024JST,2018 WL 534305, at *10 (N.D. Cal. Jan. 24, 2D({same);
see alsdavis v. AstrueNo. G06-6108 EMC, 2011 WL 3651064, at *3 (N.D. Cal. Al
18, 2011) (Lanedid not foreclose the possibility that there could still be a private rig
action under 8§ 504 for injunctive or equitable relief.”).

Given Plaintiff's concessiotthat she is not seeking injunctive relighe Court

ation

—F

reks

N

ht of

GRANTS Defendants’ Motion to Dismiss this claim. The Court finds it possible Plajintiff

could amend this cause of action, thereforegdtbmissal is without prejudice.
IV. CONCLUSION

For the foregoing reass, the CourGRANTS IN PART andDENIES IN PART
Defendants’ Motion to DismissThe Court dismisses dllefendantsued in their officia
capacity and Defendant CDCRyith prejudice. The Court dismisses counts two and
in their entirety without prejudice. The Court dismisses countath@ut prejudiceo the
extent it alleges excessive force bengks the Motion to Dismisthe remainder of th
court to the extat it alleges a failure to implement policies and procedures.

If Plaintiff chooses to file ammendedcomplaint, she must do so no later tf

November12, 2018. If Plaintiff does not file an amended complaioy this date

Defendants shall file an answamn or befordNovember B, 2018.
ITIS SO ORDERED.

DATED: October 12, 2018 /) : D

U '11(-5'3‘- 4 1‘3;/3,( )
Hon. Cvnthia Bashant
United States District Judge
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